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PREFACE 


This  compilation  of  materials  relating  to  the  Legislative  history  of 
Public  Law  94-409,  the  Government  in  the  Sunshine  Act,  summarizes 
the  four-year  legislative  activity  behind  the  statute  providing  that 
meetings  of  certain  Executive  Branch  agencies  be  open  to  public 
scrutiny. 

This  sourcebook  was  prepared  for  the  Senate  Committee  on  Govern- 
ment Operations  and  the  House  Committee  on  Government  Oper- 
ations by  Dr.  Harold  C.  Relyea,  Congressional  Research  Service, 
Library  of  Congress,  at  the  direction  of  the  staff  of  the  Committees. 
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THE  LEGISLATIVE  HISTORY  OF  THE  GOVERNMENT  IN 
THE  SUNSHINE  ACT— S.  5  (PUBLIC  LAW  94-409) 

The  first  sunshine  proposal  (S.  3881)  was  introduced  by  Senator 
Lawton  Chiles  (I).-Fla.)  on  August  4, 1972,  and  referred  to  the  Senate 
Committee  on  Government  Operations.1  A  companion  bill  (H.R. 
16450)  was  offered  in  the  House  of  Representatives  by  Representative 
Dante  Fascell  (D.-Fla.)  on  August  17.  Patterned  after  the  philosophy 
behind  the  Freedom  of  Information  Act  (5  U.S.C.  552),  the  bills  pro- 
vided that  uall  meetings  (including  meetings  to  conduct  hearings)  of 
any  government  agency  at  which  any  official  action  is  considered  or 
discussed  shall  be  open  to  the  public"  and  then  set  forth  four  categories 
of  exception :  national  security  matters,  internal  management  ques- 
tions, situations  with  a  potential  for  adverse  effect  upon  an  individual's 
character  or  reputation,  or  subjects  required  to  be  kept  confidential 
under  specific  statutory  authority.  The  open  meetings  provisions  also 
extended  to  congressional  committee  proceedings.  Transcripts  of  open 
meeting  deliberations  were  required  and  judicial  remedy  was  estab- 
lished in  the  event  a  dispute  arose  over  the  propriety  and/or  legality 
of  closing  a  meeting. 

Neither  House  took  action  on  the  measures  in  the  92d  Congress.  With 
the  opening  of  the  93d  Congress,  the  measure  was  again  introduced  in 
the  House  (H.R.  4)  by  Representative  Fascell  on  January  3,  1973.  A 
modified  and  expanded  version  of  the  original  proposal  was  offered 
(S.  260)  by  Senator  Chiles  and  17  bi-partisan  co-sponsors  on  Janu- 
ary 9.2  A  version  of  the  enlarged  bill  was  subsequently  introduced 
(H.R.  10000)  in  the  House  by  Representative  Fascell  on  August  3,  and 
it  eventually  gained  almost  50  co-sponsors  from  both  political  parties. 

Expansion  of  the  original  measure  included  the  addition  of  a  policy 
definition  of  "national  security"  as  utilized  in  the  bill ;  more  detailed 
procedure  regarding  opening  and  closing  meetings  of  both  congres- 
sional committees  and  Executive  Branch  multimember  administrative 
agencies;  inclusion  of  certain  types  of  law  enforcement  information, 
trade  secrets,  and  financial  or  commercial  information  as  subjects 
exempt  from  mandatory  disclosure  in  open  meetings ;  and  a  new  pro- 
vision prohibiting  ex  parte  communications  between  agency  decision- 
makers and  all  persons  outside  the  agency  where  the  purpose  of  the 
contact  is  to  discuss  the  merits  of  any  matter  being  formally  adjudi- 
cated by  the  agency,  any  rulemaking  proceeding  or  any  proceeding  to 
prepare  an  environmental  impact  statement. 

Referred  to  the  Senate  Committee  on  Government  Operations,  the 
Sunshine  bill  was  assigned  to  the  Subcommittee  on  Reorganization, 
Research,  and  International  Organizations,  chaired  by  Senator  Abra- 
ham Ribicoff  (D.-Conn.),  for  consideration.  In  July  1974,  the  subcom- 
mittee sent  a  questionnaire  to  a  variety  of  experts— attorneys,  public 
administrators,  political  scientists,  public  interest  policy  organiza- 

1  See  Congressional  Record,  v.  118,  August  4.  1972  S12794-S12811. 

2  See  Ibid.,  v.  119,  January  9,  1973  :  S373-S377. 
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tions,  State  officials,  editors  and  journalists — soliciting  their  views  on 
the  bill.  These  responses  were  compiled  in  December  and  published  for 
use  in  considering  the  Sunshine  proposal.3 

During  the  early  stages  of  the  2d  session  of  the  93d  Congress,  the 
Reorganization  Subcommittee,  with  Senator  Chiles  as  acting  Chair- 
man, received  testimony  on  the  bill  from  a  number  of  witnesses.  Public 
officials  testifying  at  that  time  included  Senator  Charles  Percy 
(R.-Ill.),  Senator  William  Roth  (R.-Del.),  Senator  Dick  Clark 
(D.-Iowa),  Representative  Bill  Gunter  (D.-Fla.),  Representative 
Dante  Fascell  (D.-Fla.),  and  Governor  Reubin  Askew  of  Florida. 
Others  appearing  during  the  spring  hearings  included  Charles  S. 
Rowe,  Bill  Mullen,  and  Theodore  S.  Serrill,  representing  the  National 
Newspaper  Association ;  John  Gardner  and  David  Cohen,  appearing 
on  behalf  of  Common  Cause ;  pollster  Lou  Harris ;  Ron  Plesser,  a  staff 
attorney  with  Ralph  Nader's  Center  for  the  Study  of  Responsive  Law ; 
and  Jeanne  Malchon,  former  State  president  of  the  League  of  Women 
Voters  of  Florida. 

On  October  15,  the  subcommittee  heard  from  agency  officials  repre- 
senting the  particular  views  of  such  agencies  as  the  Interstate  Com- 
merce Commission,  Civil  Aeronautics  Board,  Securities  and  Ex- 
change Commission,  and  Federal  Communications  Commission.  Other 
witnesses  included  representatives  from  the  Administrative  Confer- 
ence of  the  United  States,  spokesmen  from  the  Radio-TV  News 
Directors  Association,  Douglas  Q.  Wickham,  Professor  of  law  at  the 
University  of  Tennessee  Law  School,  and  John  B.  Adams,  Dean  of 
the  University  of  North  Carolina  Journalism  School.4 

In  the  94th  Congress  the  legislation  was  introduced  by  Senator 
Chiles  with  two  dozen  bi-partisan  co-sponsors  on  January  15,  1975. 
The  bill  (S.  5)  was  first  referred  to  the  Subcommittee  on  Federal 
Spending  Practices,  Efficiency  and  Open  Government  of  the  Com- 
mittee on  Government  Operations,  and  subsequently  reported  by  that 
subcommittee  on  May  12.  The  bill  was  reported  (S.  Rept.  94-354)  by 
the  full  committee  with  amendments  by  a  unanimous  vote  on  July  9.5 

Certain  procedural  requirements  contained  in  the  original  bill 
regarding  the  closing  of  meetings  were  modified.  In  addition,  the 
scope  of  the  bill  was  modified  to  cover  only  those  multiheaded  agencies 
headed  by  officials  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate.  Amendments  were  added  specifying  additional 
grounds  justifying  a  closed  meeting. 

Rather  than  requiring  an  agency  to  maintain  a  transcript  of 
electronic  recording  of  all  its  meetings,  the  bill  was  amended  to 
require  a  verbatim  transcript  only  of  those  meetings  closed  to  the 
public.  Meetings  discussing  cases  in  adjudication  were  exempted  from 
the  transcript  requirements  in  all  instances.  Other  amendments  per- 
tained to  preventing  district  courts  from  overturning  substantive 
agency  action  taken  at  a  meeting  improperly  closed  to  the  public 
and  an  ex  parte  provision  limited  to  apply  only  to  formal  on-the- 
record  agency  proceedings. 

8  Sep  U.S.  Congress.  Senate.  Committee  on  Government  Operations.  Government  in  the 
Sunshine  :  Responses  to  Subcommittee  Questionnaire.  Committee  print,  93d  Congress,  1st 
sess.  Washington.  TT.S.  Govt.  Print.  Off..  1974.  128  pp. 

4  See  U.S.  Congress.  Senate.  Committee  on  Government  Operations.  Government  In  the 
Sunshine.  Hearings.  93d  Congress.  2d  session.  May  21  and  22  :  and  October  15,  1974. 
Washington.  U.S.  Govt.  Print.  Off..  1974.  397  p. 

"U.S.  Concrress.  Senate.  Committee  on  Government  Operations.  Government  in  the  Sun- 
shine. Washington.  U.S.  Govt.  Print.  Off.,  1975.  02  p.  (94th  Congress,  1st  session.  Senate. 
Report  No.  94-354)  [infra,  p.  1931. 
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Other  provisions  clarifying  the  relationship  between  the  Sunshine 
bill  and  the  Freedom  of  information  Act  and  the  Privacy  Act  were 
also  adopted.  Due  to  the  impact  of  the  proposal  on  congressional 
procedures  and  its  ex  parte  communications  provision  amending  the 
Administrative  Procedure  Act,  the  measure  was  referred  to  the  Com- 
mittee on  Rules  and  Administration  and  the  Committee  on  the  Judi- 
ciary, respectively.  No  additional  hearings  were  held  by  either 
committee. 

The  Committee  on  Rules  and  Administration  reported  the  bill  (S. 
Rept.  94-381)  on  September  18.6  By  a  8-0  vote,  the  Committee  on 
Rules  and  Administration  removed  the  congressional  title  (title  I)  of 
the  Sunshine  proposal  before  reporting  it,  stating  that,  with  regard 
to  open  meeting  procedure,  uin  respect  to  congressional  committees 
such  purpose  would  more  properly  be  achieved  by  direct  amendment 
of  the  Standing  Rules  of  the  Senate  rather  than  by  amendment  of  the 
Legislative  Reorganization  Act  of  1946."  Title  II  of  the  bill  was 
left  unchanged.  The  Committee  on  Rules  and  Administration  con- 
currently reported  (S.  Rept.  94-382),  a  resolution  (S.  Res.  9)  amend- 
ing the  rules  of  the  Senate  regarding  open  committee  meetings,  and 
it  was  subsequently  adopted  by  that  chamber  on  November  5.  The 
Rules  Committee  Report  was  also  filed  on  behalf  of  the  Judiciary 
Committee  which  agreed  "to  report  the  bill  with  the  reservation  of 
the  right  to  file  on  the  floor  of  the  Senate  proposed  amendments  to 
this  legislation  at  a  later  date."  On  the  first  day  of  discussion,  it  was 
agreed  to  treat  as  original  text  on  the  floor  the  Rules  Committee 
version  of  the  bill  in  which  the  congressional  title  was  deleted.7 

During  the  course  of  deliberations  on  the  measure  the  following  day, 
the  bill  was  passed  with  an  amendment  providing  that  financial 
regulatory  agencies  not  be  required  to  have  open  meetings  when  there 
is  danger  of  "significant"  financial  speculation.  The  previous  lan- 
guage used  the  term  "serious"  financial  speculation.  Another  technical 
amendment  was  agreed  to  which  was  intended  to  conform  the  legisla- 
tion to  the  Administrative  Procedure  Act.  At  the  conclusion  of  these 
deliberations,  the  Senate  approved  the  bill  on  a  94-0  roll  call  vote. 

In  the  House,  a  companion  to  Senator  Chiles'  Sunshine  proposal 
(S.  5)  was  first  introduced  (H.R.  466)  by  Representative  Don  Fuqua 
(D.-Fla.)  on  January  14,  1975.  A  modification  of  the  Chiles  bill, 
devoid  of  the  congressional  title,  was  offered  (H.R.  5075)  by  Rep- 
resentative Dante  Fascell  (D.-Fla.)  on  March  18.  Later,  on  Septem- 
ber 26,  Representative  Fascell  introduced  another  version  of  this  leg- 
islation (H.R.  9868),  reflective  of  changes  in  the  bill  as  reported  by 
the  Senate  Committee  on  Government  Operations. 

On  October  22.  Representative  Bella  Abzug  (D.-N.Y.) ,  Chairwoman 
of  the  Subcommittee  on  Government  Information  and  Individual 
Rights  of  the  Committee  on  Government  Operations,  introduced  a 
revised  version  of  the  Fascell  measure  (H.R.  10315).  This  proposal 
and  the  latter  Fascell  bill  were  referred  to  the  House  Committee  on 
Government  Operations  where  they  were  assigned  to  Representative 
Abzug-s  subcommittee  for  consideration. 


9  U.S.  Congress.  Senate.  Committee  on  Rules  and  Administration.  Government  in  the 
Sunshine  Act.  Washington.  U.S.  Govt.  Print.  Off..  1975.  3  p.  (94th  Congress.  1st  session. 
Senate.  Report  No.  94^381)  [infra,  p.  315]. 

7  See  Congressional  Record,  v.  121.  November  5.  1975:  S.  19337-S19372  [Infra,  p.  318]. 


4 


Hearings  on  Sunshine  legislation  were  held  by  the  Subcommittee 
on  Government  information  and  Individual  Rights  on  November  G 
and  12.  In  addition  to  a  variety  of  statements  and  materials  submitted 
for  the  record,  testimony  was  received  from  spokespersons  for  the 
Association  of  the  Bar  for  the  City  of  New  York,  the  American  Bar 
Association,  Common  Cause,  and  two  publications — Advertising  Age 
and  the  Nashville  Tennessean.  Representative  Fascell  made  a  presen- 
tation before  the  panel,  as  did  officials  from  the  Federal  Reserve  Sys- 
tem, the  Securities  and  Exchange  Commission,  the  Justice  Depart- 
ment, the  Federal  Communications  Commission,  and  the  Consumer 
Product  Safety  Commission.8 

Following  the  hearings  before  the  Abzug  subcommittee,  and  in  re- 
sponse to  some  of  the  suggestions  made  at  those  hearings,  a  revised 
version  of  the  legislation  (H.R.  11007)  was  introduced  by  Represen- 
tative Abzug  on  December  4.  The  subcommittee  marked  up  the  new 
bill  on  December  15, 16,  and  17, 1975,  and  January  20  and  21, 1976.  The 
final  subcommittee  version  included  a  provision  overturning  a 
Supreme  Court  decision  {Administrator,  FA  A  v.  Robertson,  A'2'1  U.S. 
255  (1975) )  regarding  the  third  exemption  of  the  Freedom  of  Infor- 
mation Act  (5  U.S.C.  552(b)  (3) ),  so  that  it  would  exempt  from  dis- 
closure only  material  required  to  be  withheld  from  the  public  by  a 
statute  establishing  particular  criteria  or  referring  to  particular  types 
of  information  (the  Robertson  decision  had  held  that  the  existing 
exemption  included  a  statute  permitting  or  requiring  withholding, 
regardless  of  whether  it  contained  specific  criteria  therefor). 

The  subcommittee  version  was  introduced  as  a  clean  bill  (H.R. 
11656)  by  Representative  Abzug  and  24  other  sponsors  from  both 
parties  on  February  3,  1976.  This  measure  was  ordered  reported  (H. 
Rept.  94-880,  Part  I)  by  the  full  Committee  on  Government  Opera- 
tions on  March  2  by  a  32-7  vote.9 

At  the  direction  of  the  Speaker  of  the  House,  the  bill  was  then 
referred  to  the  Committee  on  the  Judiciary.  The  Subcommittee  on 
Administrative  Law  and  Governmental  Relations  held  hearings  on 
March  24  and  25.10  Thereafter,  certain  amendments  to  the  legislation 
were  proposed  by  this  panel.  The  full  Judiciary  Committee  favorably 
reported  (H.  Rept.  94-880,  Part  II)  the  proposal,  as  amended,  by  a 
voice  vote  on  April  6.11 

The  measure  was  debated  under  an  open  rule  (H.  Res.  1207)  in  the 
House  on  July  28.  Prior  to  adopting  the  bill  by  a  yea-and-nay  vote 
of  390-5,  the  chamber  agreed  to  an  amendment  in  the  nature  of  a 
substitute  incorporating  all  of  the  recommendations  of  the  panels  re- 
porting the  proposal.  Various  other  amendments  were  agreed  to,  in- 
cluding one  eliminating  the  requirement  for  transcripts  of  closed  meet- 
ings, one  applying  the  bill's  exemptions  to  meetings  of  advisory  com- 


8  See  U.S.  Congress.  House,  Committee  on  Government  Operntlons.  Government  in  the 
Sunshine.  Hearings.  94th  Cong.,  1st  sess.  November  6  and  12.  1975.  Washington,  U.S. 
Govt.  Print.  Off..  1975.  565  pp. 

9  U.S.  Congress.  House.  Committee  on  Government  Operations.  Government  in  the 
Sunshine  Act.  Washington,  U.S.  Govt.  Print.  40  p.  (94th  Congress,  2d  session.  House. 
Report  No.  94-8SO.  Part  I)  [infra,  p.  5121. 

10  Sfo  U.S.  Congress.  House.  Committee  on  the  .Tudlelar.v.  Government  in  the  Sunshine 
Act.  Hearings.  94th  Congress.  2d  Session.  March  24  and  25,  1976.  Washington,  U.S.  Govt. 
Print.  Off..  1976.  72  pp. 

u  U.S.  Congress.  House.  Committee  on  the  Judiciarv.  Government  in  the  Sunshine  Act. 
Washington.  U.S.  Govt.  Print.  Off..  1976.  48  p.  (94th  Congress.  2d  session.  House. 
Report  No.  94-880.  Part  II)  [infra,  p.  5511. 
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mittecs  as  well  as  agencies,  and  one  narrowing  somewhat  the  amend- 
ment to  the  third  exemption  of  the  Freedom  of  Information  Act. 
Subsequently,  this  passage  was  vacated,  and  S.  5  was  passed  in  lieu 
of  the  House  bill  after  being  amended  to  contain  the  language  of  the 
House  version  as  enacted.12  A  conference  was  then  called  on  the  differ- 
ing proposals.13 

Meeting  on  August  5,  the  conference  committee,  chaired  by  House 
Government  Operations  Committee  Chairman  Jack  Brooks  (P. -Tex.) 
and  drawn  from  the  membership  of  the  two  Committees  on  Govern- 
ment Operations  and  the  House  Committee  on  the  Judiciary,  resolved 
9  major  and  38  minor  points  of  disagreement  between  the  two  pro- 
posals. 14  Among  the  principal  differences  settled  were  an  understand- 
ing of  "meeting". 

The  Senate  version  defined  meeting  to  mean  "the  deliberations  of  at 
least  the  number  of  individual  agency  members  required  to  take  action 
on  behalf  of  the  agency  where  such  deliberations  concern  the  joint 
conduct  of  disposition  of  official  agency  business.''  The  House  defined 
meeting  to  mean  "a  gathering  to  jointly  conduct  or  dispose  of  agency 
business  by  two  or  more  but  at  least  the  number  of  individual  agency 
members  required  to  take  action  on  behalf  of  the  agency."  The  com- 
promise version  defined  "meeting''  to  mean  "the  deliberations  of  at 
least  the  number  of  individual  agency  members  required  to  take  action 
on  behalf  of  the  agency  where  such  deliberations  determine  or  result 
in  the  joint  conduct  or  disposition  of  agency  business'',  but  not  delib- 
erations to  take  action  to  open  or  close  a  meeting,  or  to  release  or  with- 
hold information  under  certain  sections  of  the  Act.  (The  joint  state- 
ment of  the  committee  of  conference  noted  that  the  definition  of 
"meeting*'  is  meant  to  include  conference  telephone  calls  if  they 
involve  the  requisite  number  of  members  and  otherwise  come  within 
the  definition.) 

The  conference  also  resolved  that,  unless  otherwise  provided  in  the 
statute,  every  portion  of  every  meeting  of  an  agency  within  the  scope 
of  the  Sunshine  Act,  including  a  subdivision,  shall  be  open  to  public 
observation.  The  joint  statement  of  the  committee  of  conference 
noted  that  this  provision  is  intended  "to  guarantee  that  ample  space, 
sufficient  visibility,  and  adequate  acoustics  will  be  provided." 

Section  5(b)  of  the  conference  substitute  amends  the  third  exemp- 
tion in  the  Freedom  of  Information  Act.  5  U.S.C.  552(b).  to  include 
information  "specifically  exempted  from  disclosure  by  statute  (other 
than  section  552b  of  this  title)  provided  that  such  statute  (A)  requires 
that  the  matters  be  withheld  from  the  public  in  such  a  manner  as  to 
leave  no  discretion  on  the  issue,  or  (B)  establishes  particular  criteria 
for  withholding  or  refers  to  particular  tvpes  of  matters  to  be  with- 
held." 

In  considering  the  Sunshine  Act  exemption  (5  U.S.C.  552b (c)  (3) ) 
and  accompanving  provision  amending  the  comparable  Freedom  of 
Information  Act  exemption  (5  U.S.C.  522(b)(3))  pertaining  to 
statutes  restricting  the  disclosure  of  information,  the  conference  indi- 
cated these  modifications  apply  only  to  a  statute  that  either  "requires 
that  the  information  be  withheld  from  the  public  in  such  a  manner 

"See  Congressional  Record,  v.  122.  July  28.  1976:  H7S63-H7902    [infra,  p.  595]. 

13  See  Congressional  Record,  v.  122.  Julv  29.  1976 :  S.  12839  :  Ibid.  August  3.  1976  : 
HS22S.  [infra,  pp.  727]. 

14  See  Staff  Conference  Memorandum  [infra,  p.  773]. 
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as  to  leave  no  discretion  on  the  issue,  or  (B)  Establishes  particular 
criteria  for  withholding  or  refers  to  particular  types  of  information 
to  be  withheld." 

.  .  .  The  conferees  intend  this  language  to  overrule  the  deci- 
sion of  the  Supreme  Court  in  Administrator*  FAA  v.  Robert- 
son, 422  U.S.  255  (1975) ,  which  dealt  with  section  1104  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C.  1504).  Another  ex- 
ample of  a  statute  whose  terms  do  not  bring  it  within  this  ex- 
emption is  section  1106  of  the  Social  Security  Act  (42  U.S.C. 
1306). 15 

In  the  matter  of  transcripts,  recordings,  and  minutes  of  meetings, 
the  conference  substitute  provides  that  transcripts,  verbatim  record- 
ings, or  in  some  cases  detailed  minutes,  must  be  made  of  all  meetings 
closed  to  the  public.  According  to  the  Joint  Statement  of  the  Com- 
mittee of  Conference,  the  Act : 

requires  that  before  a  meeting  may  be  closed  the  General 
Counsel  or  chief  legal  officer  of  the  agency  must  certify  that, 
in  his  or  her  opinion,  the  meeting  may  properly  be  closed  and 
state  each  relevant  exemptive  provision.  A  copy  of  such  cer- 
tification, together  with  a  statement  from  the  presiding  officer 
of  the  meeting  setting  forth  the  date,  time,  and  place  of  the 
meeting,  and  the  persons  present,  shall  be  retained  by  the 
agency  as  part  of  the  transcript,  recording,  or  minutes  of  the 
meeting. 

The  agency  shall  make  a  verbatim  transcript  or  electronic 
recording  of  each  meeting  or  portion  closed  to  the  public,  ex- 
cept that  for  a  meeting  closed  under  exemptions  (8)  (bank 
reports),  (9)  (A)  (information  likely  to  lead  to  financial 
speculation),  and  (10)  (adjudicatory  proceedings  or  civil  ac- 
tions), the  agency  may  elect  to  make  either  a  transcript,  a 
recording,  or  minutes.  If  minutes  are  kept,  they  must  fully 
and  clearly  describe  all  matters  discussed,  provide  a  full  and 
accurate  summary  of  any  actions  taken  and  the  reasons  ex- 
pressed therefore,  and  include  a  description  of  each  of  the 
views  expressed  on  any  item.  The  minutes  must  also  reflect  the 
vote  of  each  member  on  any  roll  call  vote  taken  during  the  pro- 
ceedings and  must  identify  all  documents  considered  at  the 
meeting.16 

Transcripts,  recordings,  or  minutes  of  meetings  governed  by  the 
Sunshine  Act  and  not  exempt  from  disclosure  by  the  Act  must  be 
made  promptly  available  to  the  public.  The  statement  of  managers 
provided : 

Copies  of  the  nonexempt  portions  of  the  transcript,  or 
minutes,  or  a  transcription  of  the  recording  disclosing  the 
identity  of  each  speaker,  must  be  furnished  to  any  person 
at  the  actual  cost  of  duplication  or  transcription. 

The  complete  transcript,  minutes,  or  recording  of  a  closed 
meeting  is  to  be  maintained  by  the  agency  for  at  least  two 

"U.S.  Congress.  Senate,  Committee  of  Conference.  Government  in  the  Sunshine.  Wash- 
ington. T'.S.  Govt.  Print.  Off..  1976.  94th  Congress,  2d  session.  Senate.  Report  No.  94-1178. 
p.  14.  [nn  identical  version  of  the  conference  report  was  filed  in  the  House  as  H.  Rept. 
94-1441]  [infra,  p.  783-812]. 

"  Ibid.,  pp.  19-20  [infra,  p.  801-802]. 
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years  after  the  meeting  or  one  year  after  the  conclusion  of  the 
agency  proceeding  which  was  the  subject  of  the  meeting, 
whichever  occurs  later.17 

The  conference  reconciled  differences  on  the  issue  of  attorney  fees  by 
adopting  a  provision  granting  the  courts  the  authority  "to  assess 
against  any  party  reasonable  attorney  fees  and  other  litigation  costs 
reasonably  incurred  by  any  other  party  who  substantially  prevails"  in 
an  action  taken  under  the  Sunshine  Act."  Costs  may  be  assessed 
against  a  plaintiff  only  when  such  a  suit  has  been  instituted  for 
frivolous  or  dilatory  purposes.  Assessments  against  an  agency  may  be 
drawn  from  the  Treasury  of  the  United  States.  The  conferees  dropped 
a  Senate  provision  that  would  have  made  an  agency  commissioner 
personally  liable  for  the  expenses  of  litigation  where  the  commissioner 
was  found  to  have  violated  the  Act  intentionally  and  repeatedly. 

The  conference  report  was  filed  in  the  House  (H.  Rept.  94-1441) 
on  August  and  in  the  Senate  (S.  Rept,  94-1178)  the  following  day.19 
On  August  31,  the  House,  on  the  motion  of  Representative  Jack  Brooks 
(D.-Tex.)  Chairman  of  the  House  Government  Operations  Commit- 
tee, agreed  to  the  conference  report  by  a  384—0  yea-and-nay  vote  and 
the  Senate  agreed  to  it  by  voice  vote,  clearing  the  proposal  for  the 
President's  signature.20 

The  President  signed  the  bill  (P.L.  94-409)  on  September  13, 1976.21 


17  Ibid.,  p.  20  [infra,  p.  802]. 

18  See  Alye8ka  Pipeline  Service  Company  v.  Wilderness  Society,  421  U.S.  240  (1975). 

18  See  Congressional  Record,  v.  122.  August  26,  1976  :  H9137-H9145  ;  Ibid.  ;  August  27. 
1976  :  S14709  [813-S27]. 

20  See  Ibid.,  August  31,  1976;  H9258-H9262.  S15043-S15O45  [infra,  pp.  813-827]. 

21  90  Stat.  1241  [infra,  pp.  8-15]  ;  See  Weekly  Compilation  of  Presidential  Documents, 
v.  12.  September  20,  1976:  1333-1334  [infra,  pp.  831-832]. 
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Public  Law  94-409 
94th  Congress,  S.  5 
September  13,  1976 

an  act 

To  provide  that  meetings  of  Government  agencies  shall  be  open  to  the  public, 
and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  as.se?nbh  d,  That  this  Act  may  Government 
be  cited  as  the  "Government  in  the  Sunshine  Act".  in, the 

Sunshine  Act. 

DECLARATION   OF  POLICY  5  USC  552b 

note. 

Sec.  2.  It  is  hereby  declared  to  be  the  policy  of  the  United  States  that  5  USC  552b 
the  public  is  entitled  to  the  fullest  practicable  information  regarding  note, 
the  decisionmaking  processes  of  the  Federal  Government.  It  is  the 
purpose  of  this  Act  to  provide  the  public  with  such  information  while 
protecting  the  rights  of  individuals  and  the  ability  of  the  Government 
to  carry  out  its  responsibilities. 


OPEN  MEETINGS 


Sec.  3.  (a)  Title  5,  United  States  Code,  is  amended  by  adding  after 
section  552a  the  following  new  section : 

"§  552b.  Open  meetings  5  use  552b, 

" (a)  For  purposes  of  this  section —  Definitions. 
"  ( 1 )  the  term  'agency'  means  any  agency,  as  defined  in  section 
552(e)  of  this  title,  headed  by  a  collegial  body  composed  of  two  5  USC  552. 
or  more  individual  members,  a  majority  of  whom  are  appointed 
to  such  position  by  the  President  with  the  advice  and  consent  of 
the.  Senate,  and  any  subdivision  thereof  authorized  to  act  on 
behalf  of  the  agency ; 

"(2)  the  term  'meeting'  means  the  deliberations  of  at  least  the 
number  of  individual  agency  members  required  to  take  action 
on  behalf  of  the  agency  where  such  deliberations  determine  or 
result  in  the  joint  conduct  or  disposition  of  official  agency  busi- 
ness, but  does  not  include  deliberations  required  or  permitted  by 
subsection  (d)  or  (e) :  and 

"(3)  the  term  'member'  means  an  individual  who  belongs  to 
a  collegial  body  heading  an  agency, 
(b)  Members  shall  not  jointly  conduct  or  dispose  of  agency  business 
other  than  in  accordance  with  this  section.  Except  as  provided  in  sub- 
section (c),  every  portion  of  every  meeting  of  an  agency  shall  be  open 
to  public  observation. 

"(c)  Except  in  a  case  where  the  agency  finds  that  the  public  inter- 
est requires  otherwise,  the  second  sentence  of  subsection  (b)  shall  not 
apply  to  any  portion  of  an  agency  meeting,  and  the  requirements  of 
^nb^rtions  (d)  and  (e)  shall  not  apply  to  any  information  pertain- 
ing to  such  meeting  otherwise  required  by  this  section  to  be  disclosed 
t<>  the  public,  where  the  agency  properly  determines  that  such  portion 
or  portions  of  its  meeting  or  the  disclosure  of  such  information  is 
likely  to — 

"(1 )  disclose  matters  that  are  (A)  specifically  authorized  under 
criteria  established  by  an  Executive  order  to  be  kept  secret  in  the 
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interests  of  national  defense  or  foreign  policy  and  (B)  in  fact 
properly  classified  pursuant  to  such  Kxerntive  order; 

"(2)  relate  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency : 

''(.'{)  disclose  matters  specifically  exempted  from  disclosure  by 
5  USC  552.  statute  (other  than  section  553  of  this  title),  provided  that  such 
statute  (A)  requires  thai  the  matters  be  withheld  from  the  public 
in  such  a  manner  as  to  leave  no  discretion  on  the  issue,  or  (B) 
establishes  particular  criteria  for  withholding  or  refers  to  partic- 
ular types  of  matters  to  he  withheld ; 

"(4)  disclose  trade  secrets  and  commercial  or  financial  informa- 
tion obtained  from  a  person  and  privileged  or  confidential: 

"(5)  involve 'accusing  any  person  of  a  crime,  or  formally  cen- 
suring any  person : 

"(r>)  disclose  information  of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy : 

"(7)  disclose  investigatory  records  compiled  for  law  enforce- 
ment purposes,  or  information  which  if  written  would  he  con- 
tained in  such  records,  but  Only  to  the  extent  that  the  production 
of  such  records  or  information  would  (A)  interfere  with  enforce- 
ment proceedings,  (B)  deprive  a  person  of  a  right  to  a  fail-  trial 
or  an  impartial  adjudication.  (C)  constitute  an  unwarranted 
invasion  of  personal  privacy.  (I))  disclose  the  identity  of  a  con- 
fidential source  and.  in  the  case  of  a  record  compiled  by  a  criminal 
law  enforcement  authority  in  the  course  of  a  criminal  investiga- 
tion, or  by  an  agency  conducting  a  lawful  national  security 
intelligence  investigation,  confidential  information  furnished 
only  by  the  confidential  source,  (E)  disclose  investigative  tech- 
niques and  procedures,  or  (F)  endanger  the  life  or  physical  safety 
of  law  enforcement  personnel : 

"(8)  disclose  information  contained  in  or  related  to  examina- 
tion, operating,  or  condition  reports  prepared  by,  on  behalf  of,  or 
for  the  use  of  an  agency  responsible  for  the  regulation  or  supervi- 
sion of  financial  institutions; 

"(9)  disclose  information  the  premature  disclosure  of  which 
would — 

"(A)  in  the  case  of  an  agency  which  regulates  currencies, 
securities,  commodities,  or  financial  institutions,  be  likely  to 
(i)  lead  to  significant  financial  speculation  in  currencies, 
securities,  or  commodities,  or  (ii)  significantly  endanger  the 
stability  of  any  financial  institution;  or 

"(B)  in  the  case  of  any  agency,  be  likely  to  significantly 
frustrate  implementation  of  a  proposed  agency  action, 
except  that  subparagraph  (B)  shall  not  apply  in  any  instance 
where  the  agency  has  already  disclosed  to  the  public  the  content  or 
nature  of  its  proposed  action,  or  where  the  agency  is  required  by 
law  to  make  such  disclosure  on  its  own  initiative  prior  to  taking 
final  agency  action  on  such  proposal ;  or 

"(10)  specifically  concern  the  agency's  issuance  of  a  subpena, 
or  the  agency's  participation  in  a  civil  action  or  proceeding,  an 
action  in  a  foreign  court  or  international  tribunal,  or  an  arbitra- 
tion, or  the  initiation,  conduct,  or  disposition  by  the  agency  of  a 
particular  case  of  formal  agency  adiudication  pursuant  to  the 
5  USC  554.  procedures  in  section  554  of  this  title  or  otherwise  involving  a 
determination  on  the  record  after  opportunity  for  a  hearing. 
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u(d)(l)  Action  under  subsection  (c)  shall  be  taken  only  when  ft  Recorded 
majority  of  the  entire  membership  of  the  agency  (as  defined  in  sub-  voting, 
section  (a)(1))  votes  to  take  such  action.  A  separate  vote  of  the  agency 
members  shall  be  taken  with  respect  to  eacli  agency  meeting  a  portion 
or  portions  of  which  are  proposed  to  l)e  closed  to  the  public  pursuant 
to  subsection  (c),  or  with  respect  to  any  information  which  is  proposed 
to  be  withheld  under  subsection  (c).  A  single  vote  may  be  taken  with 
respect  to  a  series  of  meetings,  a  portion  or  portions  of  which  are  pro- 
posed to  be  closed  to  the  public,  or  with  respect  to  any  information 
concerning  such  series  of  meetings,  so  long  as  each  meeting  in  such 
series  involves  the  same  particular  matters  and  is  scheduled  to  be  held 
no  more  than  thirty  days  after  the  initial  meeting  in  such  series.  The 
vote  of  each  agency  meml>er  participating  in  such  vote  shall  be 
recorded  and  no  proxies  shall  be  allowed. 

"(2)  Whenever  any  person  whose  interests  may  l>e  directly  affected 
by  a  portion  of  a  meeting  requests  that  the  agency  close  such  portion  to 
the  public  for  any  of  the  reasons  referred  to  in  paragraph  (.">).  (H).  or 
(7)  of  subsection  (c).  the  agency,  upon  request  of  any  one  of  its  mem- 
bers, shall  vote  by  recorded  vote  whether  to  close  such  meeting. 

"(3)  Within  one  day  of  any  vote  taken  pursuant  to  paragraph  (1)  Copies, 
or  (2).  the  agency  shall  make  publicly  available  a  written  copy  of  such  availability, 
vote  reflecting  the  vote  of  each  member  on  the  question.  Tf  a  portion  of 
a  meeting  is  to  be  closed  to  the  public,  the  agency  shall,  within  one  day 
of  the  vote  taken  pursuant  to  paragraph  (1)  or  (2)  of  this  subsection, 
make  publicly  available  a  full  written  explanation  of  its  action  closing 
the  portion  together  with  a  list  of  all  persons  expected  to  attend  the 
meeting  and  their  affiliation. 

"(4)  Any  agencv,  a  majority  of  whose  meetings  mav  properly  be  Meeting 
closed  to  the  public  pursuant  to  paragraph  (4).  (s).  (9)  (A),  or  (1°)  dosure> 
of  subsection  (c).  or  any  combination  thereof,  may  provide  by  regula-  regulation, 
tion  for  the  closing  of  such  meetings  or  portions  thereof  in  the  event 
that  a  majority  of  the  members  of  the  agencv  votes  by  recorded  vote 
at  the  beginning  of  such  meeting,  or  portion  thereof,  to  close  the 
exempt  portion  or  portions  of  the  meeting,  and  a  copy  of  such  vote, 
reflecting  the  vote  of  each  member  on  the  question,  is  made  available 
to  the  public.  The  provisions  of  paragraph*  (1).  (2).  and  (3)  of  this 
subsection  and  subsection  (e)  shall  not  apply  to  any  portion  of  a  meet- 
ing to  which  such  regulations  apply  :  Pr&rmfd,  That  the  agency  shall.  Public 
except  to  the  extent  that  such  information  is  exempt  from  disclosure  announcement, 
under  the  provisions  of  subsection  (c).  provide  the  public  with  public 
announcement  of  the  time,  place,  and  subject  matter  of  the  meeting 
and  of  each  portion  thereof  at  the  earliest  practicable  time. 

"(e)(1)  In  the  case  of  each  meeting,  the  agency  shall  make  public  Scheduling, 
announcement,  at  least  one  week  l>efore  the  meeting,  of  the  time,  place,  public 
and  subject  matter  of  the  meeting,  whether  it  is  to  l>e  open  or  closed  to  announcement, 
the  public,  and  the  name  and  phone  number  of  the  official  designated 
by  the  agencv  to  respond  to  requests  for  information  sbbut  the  meet- 
ing. Such  announcement  shall  be  made  unless  a  majority  of  the 
members  of  the  agency  determines  by  a  recorded  vote  that  agency 
busine-s  requires  that  such  meeting  l>e  called  at  an  earlier  date,  in 
which  case  the  agency  shall  make  public  announcement  of  the  time, 
place,  and  subject  matter  of  such  meeting,  and  whether  open  or  closed 
to  the  public,  at  the  earliest  practicable  time. 

"(2)  The  time  or  place  of  a  meeting  may  l>e  changed  following  the  Scheduling 
public  announcement  required  by  paragraph  (1)  only  if  the  agency  changes, 
publicly  announces  such  change  at  the  earliest  practicable  time.  The  public 
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subject  matter  of  ■  meeting,  or  the  determination  of  the  agency  to 
open  or  close  a  meeting,  or  portion  of  a  meeting,  to  the  public,  may  Ik* 
changed  following  the  public  announcement  required  by  this  siil«ec- 
tion  only  if  (A)  a  majority  of  the  entire  membership  of  the  agency 
determines  by  a  recorded  vote  that  agency  business  so  requires  and 
that  no  earlier  announcement  of  the  change  was  possible,  and  (B) 
the  agency  publicly  announces  such  change  and  the  vote  of  each 
member  upon  such  change  at  the  earliest  practicable  time. 

"(3)  Immediately  following  each  public  announcement  required  by 
this  subsection,  notice  of  the  time,  place,  and  subject  matter  of  a 
meeting,  whether  the  meeting  is  open  or  closed,  any  change  in  one  of 
the  preceding,  and  the  name  and  phone  number  of  tho  official  desig- 
nated by  the  agency  to  respond  to  requests  for  information  about  the 
meeting,  shall  also  be  submitted  for  publication  in  the  Federal 
Register. 

"(f)(1)  For  every -meeting  closed  pursuant  to  paragraphs  (1) 
through  (10)  of  subsection  (c).  the  General  Counsel  or  chief  legal 
officer  of  the  agency  shall  publicly  certify  that,  in  his  or  her  opinion, 
the  meeting  may  be  closed  to  the  public  and  shall  state  each  relevant 
exemptive  provision.  A  copy  of  such  certification,  together  with  a  state- 
ment from  the  presiding  officer  of  the  meeting  setting  forth  the  time 
and  place  of  the  meeting,  and  the  persons  present,  shall  be  retained  by 
the  agency.  The  agency  shall  maintain  a  complete  transcript  or  elec- 
tronic recording  adequate  to  record  fully  the  proceedings  of  each 
meeting,  or  portion  of  a  meeting,  closed  to  the  public,  except  that  in 
the  case  of  a  meeting,  or  portion  of  a  meeting,  closed  to  the  public  pur- 
suant to  paragraph  (8),  (9)  (A),  or  (10)  of  subsection  (c) ,  the  agency 
shall  maintain  either  such  a  transcript  or  recording,  or  a  set  of  minutes. 
Such  minutes  shall  fully  and  clearly  describe  all  matters  discussed  and 
shall  provide  a  full  and  accurate  summary  of  any  actions  taken,  and 
the  reasons  therefor,  including  a  description  of  each  of  the  views 
expressed  on  any  item  and  the  record  of  anv  rollcall  vote  (reflecting 
the  vote  of  each  member  on  the  question).  All  documents  considered  in 
connection  with  any  action  shall  be  identified  in  such  minutes. 

"(2)  The  agency  shall  make  promptly  available  to  the  public,  in  a 
place  easily  accessible  to  the  public,  the  transcript,  electronic  record- 
ing, or  minutes  (as  required  by  paragraph  (1))  of  the  discussion  of 
any  item  on  the  agenda,  or  of  any  item  of  the  testimony  of  any  witness 
received  at  the  meeting,  except  for  such  item  or  items  of  such  discus- 
sion or  testimony  as  the  agency  determines  to  contain  information 
which  may  be  withheld  under  subsection  (c) .  Copies  of  such  transcript, 
or  minutes,  or  a  transcription  of  such  recording  disclosing  the  identity 
of  each  speaker,  shall  be  furnished  to  any  person  at  the  actual  cost  of 
duplication  or  transcription.  The  agency  shall  maintain  a  complete 
verbatim  copy  of  the  transcript,  a  complete  copy  of  the  minutes,  or  a 
complete  electronic  recording  of  each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public,  for  a  period  of  at  lenst  two  years  after  such  meet- 
ing, or  until  one  year  after  the  conclusion  of  any  agency  proceeding 
with  respect  to  which  the  meeting  or  portion  was  held,  whichever 
occurs  later. 

"(g)  Each  agency  subject  to  the  requirements  of  this  section  shall, 
within  180  days  after  the  date  of  enactment  of  this  section,  following 
consultation  with  the  Office  of  the  Chairman  of  the  Administrative 
Conference  of  the  United  States  and  published  notice  in  the  Federal 
Register  of  at  least  thirty  days  and  opportunity  for  written  comment 
by  any  person,  promulgate  regulations  to  implement  the  requirements 
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of  subsections  (b)  through  (f )  of  this  section.  Any  person  may  bring  a  Judicial 
proceeding  in  the  United  States  District  Court  for  the  District  of  proceeding. 
Columbia  to  require  an  agency  to  promulgate  such  regulations  if  such 
agency  has  not  promulgated  such  regulations  within  the  time  period 
specified  herein.  Subject  to  any  limitations  of  time  provided  by  law,  any 
person  may  bring  a  proceeding  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  to  set  aside  agency  regulations  issued  pur- 
suant to  this  subsection  that  are  not  in  accord  with  the  requirements  of 
subsections  (b)  through  (f)  of  this  section  and  to  require  the  pro- 
mulgation of  regulations  that  are  in  accord  with  such  subsections. 

"(h)(1)  The  district  courts  of  the  United  State-  shall  have  jurisdic-  Jurisdiction, 
tion  to  enforce  the  requirements  of  subsections  (b)  through  (f)  of  this 
section  by  declaratory  judgment,  injunctive  relief,  or  other  relief  as 
may  be  appropriate.  Such  actions  may  be  brought  by  any  person  against  Civil 
an  agency  prior  to,  or  within  sixty  days  after,  the  meeting  out  of  which  actions, 
the  violation  of  this  section  arises,  except  that  if  public  announcement 
of  such  meeting  is  not  initially  provided  by  the  agency  in  accordance 
with  the  requirements  of  this  section,  such  action  may  be  instituted  pur- 
suant to  this  section  at  any  time  prior  to  sixty  days  after  any  public 
announcement  of  such  meeting.  Such  actions  may  be  brought  in  the  dis- 
trict court  of  the  United  States  for  the  district  in  which  the  agency 
meeting  is  held  or  in  which  the  agency  in  question  has  its  headquarters 
or  in  the  District  Court  for  the  District  of  Columbia.  In  such  actions 
a  defendant  shall  serve  his  answer  within  thirty  days  after  the  service 
of  the  complaint.  The  burden  is  on  the  defendant  to  sustain  his  action. 
In  deciding  such  cases  the  court  may  examine  in  camera  any  portion  of 
the  transcript,  electronic  recording,  or  minutes  of  a  meeting  closed  to 
the  public,  and  may  take  such  additional  evidence  as  it  deems  necessary. 
The  court,  having  due  regard  for  orderly  administration  and  the  pub-  Relief, 
lie  interest,  as  well  as  the  interests  of  the  parties,  may  grant  such 
equitable  relief  as  it  deems  appropriate,  including  granting  an  injunc- 
tion against  future  violations  of  this  section  or  ordering  the  agency  to 
make  available  to  the  public  such  portion  of  the  transcript,  recording, 
or  minutes  of  a  meeting  as  is  not  authorized  to  be  withheld  under  sub- 
section (c)  of  this  section. 

"(2)  Any  Federal  court  otherwise  authorized  by  law  to  review  Inquiry, 
agency  action  may.  at  the  application  of  any  person  properly  partici- 
pating in  the  proceeding  pursuant  to  other  applicable  law.  inquire  into 
violations  by  the  agency  of  the  requirements  of  this  section  and  afford 
such  relief  as  it  deems  appropriate.  Nothing  in  this  section  authorizes 
any  Federal  cour  t  having  jurisdiction  solely  on  the  basis  of  paragraph 
(1)  to  set  aside,  enjoin,  or  invalidate  any  agency  action  (other  than 
an  action  to  close  a  meeting  or  to  withhold  information  under  this 
section)  taken  or  discussed  at  any  agency  meeting  out  of  which  the 
violation  of  this  section  arose. 

"(i)  The  court  may  assess  against  any  party  reasonable  attorney  Litigation 
fees  and  other  litigation  costs  reasonably  incurred  by  any  other  party  costs» 
who  substantially  prevails  in  any  action  brought  in  accordance  with  assessnient. 
the  provisions  of  subsection  (g)  or  (h)  of  this  section,  except  that 
costs  may  be  assessed  against  the  plant  iff  only  where  the  court  finds 
that  the  suit  was  initiated  by  the  plantiff  primarily  for  frivolous  or 
dilatory  purposes.  Tn  the  case  of  assessment  of  costs  against  an  agency, 
the  costs  may  be  assessed  by  the  court  against  the  United  States. 

"(j)  Each  agency  subject  to  the  requirements  of  this  section  shall  Report  to 
annually  report  to  Congress  regarding  its  compliance  with  such  Congress, 
requirements,  including  a  tabulation  of  the  total  number  of  agency 
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k 

meetings  open  to  the  public,  (he  total  number  of  meeting!  dosed  to  the 
>ublic,  the  reasons  for  closing  such  meetings,  and  a  description  of  any 
itigation  brought  against  the  agency  under  this  section,  including  any 
costs  assessed  against  the  agency  in  such  litigation  (whether  or  not 
paid  by  the  agency). 

"(kj  Nothing  herein  expands  or  limits  the  present  lights  of  any 
5  USC  552.  person  under  section  552  of  this  title,  except  that  the  exemptions  set 
forth  in  subsection  (c)  of  this  section  shall  govern  in  the  case  of  any 
request  made  pursuant  to  section  552  to  copy  or  inspect  the  transcripts, 
recordings,  or  minutes  described  in  subsection  (f)  of  this  section.  The 
44  USC  3301.  requirements  of  chapter  S3  of  title  44,  United  States  Code,  shall  not 
apply  to  the  transcripts,  recordings,  and  minutes  described  in  subsec- 
tion (f)  of  this  section. 

"(1)  This  section  does  not  constitute  authority  to  withhold  any 
information  from  Congress,  and  does  not  authorize  the  closing  of  any 
agency  meeting  or  portion  thereof  required  by  any  other  provision  of 
law  to  be  open. 

"(m)  Nothing  in  this  section  authorizes  any  agency  to  withhold 
from  any  individual  any  record,  including  transcripts,  recordings,  or 
minutes  required  by  this  section,  which  is  otherwise  accessible  to  such 
5  USC  552a.       individual  under  section  552a  of  this  title.". 

5  USC  prec.  (b)  The  chapter  analysis  of  chapter  5  of  title  5,  United  States  Code, 

500»  is  amended  by  inserting: 

"552b.  Open  meetings." 
immediately  below : 
"552a.  Records  about  individuals.". 

EX   PARTE   COM  M  I  N  R  ATIONS 

Sec.  4.  (a)  Section  557  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection  : 

"(d)(1)  In  any  agency  proceeding  which  is  subject  to  subsection 
(a)  of  this  section,  except  to  the  extent  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law — 

"(A)  no  interested  person  outside  the  agency  shall  make  or 
knowingly  cause  to  be  made  to  any  member  of  the  body  compris- 
ing the  agency,  administrative  law  judge,  or  other  employee  who 
is  or  may  reasonably  be  expected  to  be  involved  in  the  decisional 
process  of  the  proceeding,  an  ex  parte  communication  relevant  to 
the  merits  of  the  proceeding; 

"(B)  no  member  of  the  body  comprising  the  agency,  adminis- 
trative law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  the  proceed- 
ing, shall  make  or  knowingly  cause  to  be  made  to  any  interested 
person  outside  the  agency  an  ex  parte  communication  relevant  to 
the  merits  of  the  proceeding ; 

"(C)  a  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  such  proceed- 
ing who  receives,  or  who  makes  or  knowingly  causes  to  be  made, 
a  communication  prohibited  by  this  subsection  shall  place  on  the 
public  record  of  the  proceeding : 

"(i)  all  such  written  communications; 
"(ii)  memoranda  stating  the  substance  of  all  such  oral  com- 
munications; and 
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"(iii)  all  written  responses,  and  memoranda  stating  the 
substance  of  all  oral  responses,  to  the  materials  described  in 
clauses  (i)  and  (ii)  of  this  subparagraph ; 
"(D)  upon  receipt  of  a  communication  knowingly  made  or 
knowingly  caused  to  be  made  by  a  party  in  violation  of  this  sub- 
section, the  agency,  administrative  law  judge,  or  other  employee 
presiding  at  the  hearing  may,  to  the  extent  consistent  with  the 
interests  of  justice  and  the  policy  of  the  underlying  statutes, 
require  the  party  to  show  cause  why  his  claim  or  interest  in  the 
proceeding  should  not  be  dismissed,  denied,  disregarded,  or  other- 
wise adversely  affected  on  account  of  such  violation;  and 

"(E)  the  prohibitions  of  this  subsection  shall  apply  beginning  Applicability, 
at  such  time  as  the  agency  may  designate,  but  in  no  case  shall 
they  begin  to  apply  later  than  the  time  at  which  a  proceeding  is 
noticed  for  hearing  unless  the  person  responsible  for  the  com- 
munication has  knowledge  that  it  will  be  noticed,  in  which  case 
the  prohibitions  shall  apply  beginning  at  the  time  of  his  acquisi- 
tion of  such  knowledge. 
"(2)  This  subsection  does  not  constitute  authority  to  withhold  infor- 
mation from  Congress.". 

(b)  Section  5i)l  of  title  5,  United  States  Code,  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (12)  ; 

(2)  by  striking  out  the  "act/'  at  the  end  of  paragraph  (13)  and 
inserting  in  lieu  thereof  "act ;  and" ;  and 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraph : 

"(14)  'ex  parte  communication'  means  an  oral  or  written  com-  "Ex  parte 
munication  not  on  the  public  record  with  respect  to  which  reason-  communica- 
able  prior  notice  to  all  parties  is  not  given,  but  it  shall  not  include  tion* " 
requests  for  status  reports  on  any  matter  or  proceeding  covered 
by  this  subchapter.". 

(c)  Section  556(d)  of  title  5,  United  States  Code,  is  amended  by 
inserting  between  the  third  and  fourth  sentences  thereof  the  following 
new  sentence :  "The  agency  may,  to  the  extent  consistent  with  the  inter- 
ests of  justice  and  the  policy  of  the  underlying  statutes  administered 

by  the  agency,  consider  a  violation  of  section  557(d)  of  this  title  suffi-  5  USC  557. 
cient  grounds  for  a  decision  adverse  to  a  party  who  has  knowingly 
committed  such  violation  or  knowingly  caused  such  violation  to 
occur.". 

('< INFORMING  AMENDMENTS 

Sec.  5.  (a)  Section  410(b)(1)  of  title  39,  United  States  Code,  is 
amended  by  inserting  after  "Section  552  (public  information ),"  the 
words  "section  552a  (records  al>out  individuals),  section  552b  (open 
meetings).". 

(b)  Section  552(b)  (3)  of  title  5,  United  States  Code,  is  amended  to 
read  as  follows: 

"(3)  specifically  exempted  from  disclosure  by  statute  (other 
than  section  552b*  of  this  title),  provided  that  such  statute  (A) 
requires  that  the  matters  be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the  issue,  or  (B)  establishes 
particular  criteria  for  withholding  or  refers  to  particular  types 
of  matters  to  l>e  withheld  :".  & 

(c)  Subsection  (d)  of  section  10  of  the  Federal  Advisory  Committee 

Act  is  amended  by  striking  out  the  first  sentence  and  inserting  in  lieu   5  USC  app.  I. 
thereof  the  following:  "Subsections  (a)  (1)  and  (a)  (3)  of  this  section 
shall  not  apply  to  any  portion  of  an  advisory  committee  meeting  where 
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the  President,  or  the  head  of  the  agency  to  which  the  advisory  com- 
mittee reports,  determines  that  such  portion  of  such  meeting  may  be 
closed  to  the  public  in  accordance  with  subsection  (c)  of  section  668b 
of  title  5,  United  States  Code.". 

EFFECTIVE  DATE 

5  USC  552b  Sec.  6.  (a)  Except  as  provided  in  subsection  (b)  of  this  section,  the 
note.  provisions  of  this  Act  shall  take  effect  180  days  after  the  date  of  its 

enactment. 

(b)  Subsection  (g)  of  section  552b  of  title  5,  United  States  Code,  as 
added  by  section  3(a)  of  this  Act,  shall  take  effect  upon  enactment. 
Approved  September  13,  1976. 


LEGISLATIVE  HISTORY:- 

HOUSE  REPORTS:  No.    94-  880,   Pt.   I  and  No.   94-880,  Pt.  2,  accompanying 
H.  R.  11656  (Comm.  on  Government  Operations)  and 
No.  94-1441  (Comm.  of  Conference). 
SENATE  REPORTS:  No.  94-354  (Comm.  on  Government  Operations),  No.  94- 
381  (Comm.  on  Rules  and  Administration)  and  No.  94-1178 
(Comm.   of  Conference). 
CONGRESSIONAL  RECORD: 

Vol.    121  (1975):  Nov.   5,  6,  considered  and  passed  Senate. 
Vol.   122  (1976):  July  28,  considered  and  passed  House,   amended,  in 
lieu  of  H.R.  11656. 
Aug.   31,  House  and  Senate  agreed  to  conference  report. 
WEEKLY  COMPILATION  OF  PRESIDENTIAL  DOCUMENTS: 

Vol.   12,  No.   38  (1976):  Sept.   13,  Presidential  statement. 


90  STAT.  1248 


SENATE  ACTION 


[From  the  Congressional  Record — Senate,  Aug.  4,  1972] 
(S  12794-S  12811) 

Introduction  of  S.  3881  by  Senator  Lawton  Chiles,  a  U.S.  Senator 
From  the  State  of  Florida 

S.  3881.  A  bill  to  provide  that  meetings  of  government  agencies  and 
of  congressional  committees  shall  be  open  to  the  public,  and  for  other 
purposes.  Referred  to  the  Committee  on  Government  Operations. 

FEDERAL  GOVERNMENT  IN  THE  SUNSHINE  ACT 

Mr.  Chiles.  Mr.  President,  in  1913,  Supreme  Court  Justice  Louis  D. 
Brandeis  wrote : 

Publicity  is  justly  commended  as  a  remedy  for  social  and  industrial  disease. 
Sunlight  is  said  to  be  the  best  disinfectant  and  electric  light  the  most  efficient 
policeman. 

Justice  Brandeis  could  just  as  well  have  applied  these  remedies  to  the 
governmental  process,  for  democratic  self-government  and  an  in- 
formed citizenry  just  naturally  go  hand  in  hand,  making  essential  the 
conduct  of  public  business  in  the  open,  "in  the  sunshine. '?  Only  with 
such  openness  can  the  public  judge  and  express,  through  its  vote  or 
voice,  whether  governmental  decisions  are  just  and  fair. 

Since  I  came  to  the  Senate  last  year,  I  have  become  very  disturbed 
by  the  great  amount  of  public  business  I  have  found  being  conducted 
behind  closed  doors  and  by  the  attitude  of  secrecy  I  have  seen  in  our 
Federal  Government  agencies.  I  am  not  surprised  that  people  are 
suspicious  of  our  motives  and  are  losing  confidence  in  their  government 
when  they  are  shut  out  of  the  decisionmaking  process. 

So,  I  am  introducing  the  Federal  "Government  in  the  Sunshine  Act'', 
which  seeks  to  assure  the  openness  of  our  governmental  processes  and 
to  restore  public  confidence  in  those  processes.  It  seeks  to  do  this 
through  a  simple  requirement :  all  meetings  of  Federal  authorities  and 
congressional  committees  shall,  subject  to  certain  exemptions,  be  open 
to  the  public.  Citizens  will  have  the  right  to  attend  meetings  in  which 
they  have  a  personal  interest,  and  news  media  and  other  interested 
groups  will  have  access  which  will  insure  a  broader  dissemination  of 
information  on  public  affairs. 

The  proposed  law  provides  for  open  meetings  of  all  Federal  govern- 
mental authorities  except  the  courts  and  the  military.  In  particular,  it 
applies  to  Federal  regulatory  agencies  and  commissions — such  as  the 
Interstate  Commerce  Commission,  the  Federal  Trade  Commission, 
and  the  Civil  Aeronautics  Board — which  are  responsible  for  serving 
the  public  interest.  It  would  apply  to  the  committees  of  Congress, 
which  have  for  too  long  conducted  too  much  of  their  business  behind 
closed  doors. 
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Mr.  President,  I  ask  unanimous  consent  to  have  the  full  text  of  the 
bill  printed  in  the  Record. 

There  being  no  objection,  the  bill  was  ordered  to  be  printed  in  the 
Record,  as  follows : 
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IN  THE  SENATE  OF  THE  UNITED  STATES 

August  4, 1972 

Mr.  CHILES  introduced  the  following  bill:  whirl)  was  read  twice  and  referred 
to  the  Committee  on  Government  Operations 


A  BILL 

To  provide  that  meetings  of  Government  agencies  and  of  con- 
gressional committees  shall  be  open  to  the  public,  and 
for  other  purposes. 

1  Be  it  enacted  b'J  the  Senate  and  House  of  Rcpresenta- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  except  as  provided  in  subsection  (b)  ,  all  meet- 

4  ings  (including  meetings  to  conduct  bearings)  of  any  Gov- 

5  eminent  agency  at  which  any  official  action  is  considered 

6  or  discussed  shall  be  open  to  the  public. 

7  (b)  Subsection  (a)  shall  not  apply  to  that  portion  of 

8  any  meetings  in  which  the  action  or  proposed  action  to  he 

9  taken,  considered,  or  discussed  by  an  agency — 

II 
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1  (1)  relates  to  a  matter  affecting  the  national  secu- 

2  rity, 

3  (2)  relates  solely  to  the  internal  management  of 

4  such  agency, 

5  (3)  might  tend  to  reflect  adversely  on  the  character 

6  or  reputation  of  any  individual  who  is  subject  to  any  pro- 

7  posed  or  potential  sanction  by  such  agency,  or 

8  (4)  might  divulge  matters  required  to  be  kept  con- 

9  fidential  under  (specified  statutory  provisions)  : 


10  Provided,  That  this  subsection  does  not  authorize  closed 

11  meetings  or  the  withholding  of  information  from  the  public 

12  except  as  specifically  stated  in  this  subsection,  and  is  not 

13  authority  to  withhold  information  from  Congress. 

14  (c)  Each  agency  subject  to  the  requirements  of  this  sec- 

15  tion  shall,  within  one  hundred  and  eighty  days  after  the 

16  effective  date  of  this  Act,  establish  through  publication  in 

17  the  Federal  Register  procedures  for  providing  public  notice 

18  of  meetings  required  by  this  section  to  be  open  to  the  public. 

19  Such  notice  shall  be  given  as  far  in  advance  of  such  meetings 

20  as  is  practicable,  in  order  to  facilitate  attendance  of  such  meet- 

21  ings  by  persons  desirous  of  doing  so. 

22  Sec.  2.  (a)  Section  133  (b)  of  the  Legislative  Reorga- 

23  nization  Act  of  194G  as  amended  by  section  103  (a)  of  the 

24  Legislative  Reorganization  Act  of  1970  is  amended  as  fol- 

25  l°ws : 
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1  "  (1)  Each  meeting  (including  meetings  to  conduct 

2  hearings)  of  each  standing,  select,  special,  or  conference 

3  committee  of  the  Senate  shall  he  open  to  the  public,  ex- 

4  eept  when  the  committee  determines  that  the  matters  to 

5  be  discussed,  or  the  testimony  to  he  taken,  relates  to  a 

6  matter  of  national  security,  relates  solely  to  the  internal 

7  management  of  such  committee,  may  tend  to  reflect  ad- 

8  versely  on  the  character  or  reputation  of  the  witness  or 
'  9  any  other  individual,  or  may  divulge  matters  required  to 

10  he  kept  confidential  under  other  provisions  of  law." 

11  (2)  Clause  27  (f)  (2)  of  rule  XI  of  the  Rules  of  the  . 

12  House  of  Representatives  is  amended  to  read  as  follows : 

13  "Each  meeting  (including  meetings  to  conduct  hear- 
1"!  ings)  of  each  standing,  select,  special,  or  conference  com- 

15  mittee  shall  he  open  to  the  public,  except  when  the 

16  committee  determines  that  the  matters  to  be  discussed, 
1?  or  the  testimony  to  be  taken,  relates  to  a  matter  of  na- 

18  tional  security,  relates  solely  to  the  internal  management 

19  of  such  committee,  may  tend  to  reflect  adversely  on  the 

20  character  or  reputation  of  the  witness  or  any  other  in- 

21  dividual,  or  may  divulge  matters  required  to  be  kept 

22  confidential  under  other  provisions  of  law." 

23  Sec.  3.  A  transcript  shall  promptly  be  made  of  each 
21   meeting  which  is  open  to  the  public  pursuant  to  the  pro- 
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1  visions  of  this  Act  and  copies  of  such  transcript  shall  prompt- 

2  ly  be  made  available  for  public  inspections  and  copying. 

3  SEC.  4.  The  district  courts  of  the  United  States  shall 

4  have  original  jurisdiction  of  actions  to  render  declaratory 

5  judgments  or  to  enforce,  by  injunction  or  otherwise,  the  first 

6  section  of  this  Act  and  section  3  insofar  as  it  relates  to  that 
i  section.  Such  actions  may  be  brought  by  any  person  in  the 

8  district  where  such  person  resides,  or  has  his  principal  place 

9  of  business,  or  where  the  agency  whose  action  is  complained 

10  of  resides. 

11  Sec.  5.  Dei  ixmoxs  — For  the  purpose  of  this  Act— 

12  (1)  "Government  agency"  means  each  authority  of 

13  the  Government  of  the  United  States  (whether  or  not  it 
H-  is  within  or  subject  to  review  by  another  Government 
1^  agency)  having  more  than  one  member,  but  does  not 
16  include — 

1^  (a)  the  Congress 

18  (b)  the  courts  of  the  United  States 

19  (c)  military  authorities. 

(2)   "person"  includes  an  individual,  partnership, 
•1         corporation*  association,  a  public  or  private  organization 

22  other  than  an  agency. 

23  Sec.  6.  This  Act  shall  take  effect  on  the  ninetieth  day 
.  after  the  date  of  its  enactment. 


25 


Mr.  Chiles.  Mr.  President,  the  bill  can  be  easily  summarized. 

Section  1  requires  all  meetings  of  Government  agencies  at  which 
official  action  is  taken,  considered,  or  discussed  to  be  open  to  the  public, 
with  certain  exceptions.  Exceptions  would  be  in  matters  relating  to 
national  defense  and  security  or  any  matters  required  by  statute  to  be 
kept  confidential;  meetings  related  to  an  agency's  internal  manage- 
ment; and  disciplinary  proceedings  which  could  adversely  affect  the 
reputation  of  an  individual.  This  section  would  also  require  agencies 
to  adopt  procedures  for  providing  the  public  with  advance  notice  of 
meetings. 

Section  2  requires  that  meetings  of  congressional  committees  shall  be 
open  to  the  public,  with  exceptions  similar  to  those  cited  for  meetings 
of  Government  agencies. 

Section  3  requires  that  a  transcript,  available  to  the  public,  be  made 
of  meetings  of  Government  agencies  and  congressional  committees. 

Section  4  provides  for  court  enforcement  of  the  open  meeting  re- 
quirement for  Government  agencies  upon  suit  brought  "by  any 
person." 

Section  5  defines  agencies  referred  to  in  the  act  as  all  multimember 
Federal  authorities  other  than  the  courts,  Congress,  or  military  au- 
thorities. This  section  also  broadly  defines  the  "person"  who  may  seek 
court  enforcement  of  the  act's  provisions. 

Section  6  provides  that  the  act  shall  be  effective  90  days  after 
enactment. 

I  would  like  to  express  my  indebtedness  to  Prof.  Richard  B.  Stewart 
of  the  Harvard  University  Law  School  for  his  expert  counsel  in  the 
drafting  of  this  measure. 

There  is  good  practical  precedent  among  the  States  for  a  Federal 
open  meeting  law.  I  cite  the  examples  of  two  States  where  sunshine  is 
particularly  abundant  and  where  sunshine  laws  have  been  conducive 
to  good  government.  California  was  one  of  the  first  States  to  enact 
an  open  hearing  law ;  Florida  passed  a  comprehensive  "Government  - 
in-the-Sunshine"  Act  in  1967,  and  since  I  was  a  member  of  the  Florida 
Legislature  at  that  time,  I  am  especially  familiar  with  it. 

As  early  as  1953,  the  California  Assembly  enacted  the  Brown  Act, 
which  makes  provision  for  open  public  meetings  for  all  local  govern- 
ment agencies — but  not  State  government.  The  California  attorney 
general  also  ruled  that  the  act  applies  to  legislative  bodies  of  chartered 
cities.  The  case  that  brought  forth  that  ruling  was  an  instructive  one. 
for  it  held  invalid  a  San  Diego  Council  resolution  restricting  at- 
tendance at  "council  conferences"  by  requiring  citizens  to  register  for 
the  meetings  and  to  agree  to  silence.  The  basis  for  that  ruling  is  an 
eloquent  statement  of  the  case  for  sunshine  laws : 

The  right  and  ability  of  the  people  to  have  free  and  open  access  to  all  meeting? 
of  local  legislative  bodies  is  vital  to  the  preservation  of  an  informed  electorate 
and  constitutes  an  elemental  safeguard  to  democratic  government.  The  existence 
of  devices,  loopholes  or  subterfuges  which  tend  to  "cabin,  crib  or  confine"  the  pub- 
lic from  free  access  to  the  meetings  and  deliberations  of  their  local  governmental 
agencies  is  contrary  to  the  public  policy  of  this  State. 

The  Brown  Act  states  that  all  public  entities  in  the  State  "exist  to 
aid  in  the  conduct  of  the  people's  business."  It  declares  all  meetings  of 
a  local  legislative  body  or  agency  to  be  "open  and  public,"  with  no  con- 
ditions on  attendance  by  the  public.  The  time  and  place  of  regular 
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meetings  are  to  be  made  known.  Special  meetings  must  be  formally 
announced,  with  adequate  notice  given  to  the  public  and  communica- 
tions media.  The  law  is  rightly  flexible,  granting  the  right  of  public 
bodies  to  executive  sessions,  specifically  in  the  case  of  personnel  actions, 
certain  complaint  charges  and  matters  affecting  the  national  security. 
For  those  interested  in  basic  research  on  the  California  Brown  Act  and 
its  broader  relation  to  the  whole  freedom  of  information  question,  I 
recommend  the  article,  "Secrecy  and  the  Access  to  Administrative 
Kecords"  by  Prof.  Albert  G.  Pickerell,  and  I  ask  unanimous  consent  to 
have  Professor  Pickerell's  article  printed  at  this  point  in  the  record. 

There  being  no  objection,  the  article  was  ordered  to  be  printed  in  the 
record,  as  follows : 

Part  V.  Agencies  and  the  Public  :  Secrecy  and  the  Access  to 
Administrative  Records 

(By  Albert  G.  Pickerell)* 

I.    THE   FEDERAL  SCENE 

Since  1948  newspaper  editors  have  been  expressing  anxiety  over  a  "growing 
tendency"  of  government  officials  to  suppress  public  information.1  In  1950  the 
American  Society  of  Newspaper  Editors  authorized  its  Freedom  of  Information 
Committee  (which  previously  had  been  primarily  concerned  with  reducing  bar- 
riers to  the  international  flow  of  information)  to  undertake  a  general  attack 
on  the  "undemocratic  practice"  of  news  suppression.8  The  chairman  of  the  com- 
mittee reported  a  short  time  later  that  a  "nation-wide  and  incessant  guerrilla 
warfare  was  being  waged  against  our  right  of  access  to  public  information."  8 
There  is  "arrogant  suppression  of  news  all  over  the  place,"  he  told  the  1951 
ASNE  convention.4  As  a  result  a  concerted  campaign  has  been  carried  on  by 
several  newspaper  organizations,  especially  the  ASNE.  At  least  four  national 
associations  have  set  up  standing  "freedom  of  information"  committees,6  and 
similar  groups  have  been  formed  in  many  states  to  fight  news  suppression  on 
state  and  local  levels. 

Numerous  protests  of  withholding  information  of  legitimate  interest  to  the 
public  have  been  lodged  by  these  freedom  of  information  committees  as  they 
sought,  by  a  combination  of  publicity  and  legal  action,  to  win  broader  access 
to  public  information.  During  the  first  half  of  1953,  for  example,  one  group 
processed  forty  "major"  cases,  the  "majority  of  which  concerned  secret  govern- 
ment of  one  kind  or  another,  or  outright  censorship  by  autocratic  officials."  6 

In  1951  the  ASNE  commissioned  Harold  L.  Cross,  veteran  New  York  newspaper 
attorney,  to  continue  a  preliminary  study  and  to  prepare  a  "comprehensive  report 
on  customs,  laws  and  court  decisions  affecting  our  free  access  to  information 
whether  it  is  recorded  on  police  blotters  or  in  the  fields  of  the  national  govern- 


*  Associate  Prefessor  of  Journalism,  University  of  California,  Berkeley. 

1  See,  e.g.,  proceedings  of  the  annual  convention  of  the  American  Society  of  Newspaper 
Editors  in  Problems  op  Journalism  1948  150-51,  168-69.  "Our  responsibility  lies  in  the 
domestic  field  as  well  as  in  the  international  field.  .  .  ."  Basil  Walters,  Bulletin  of  the 
ASNE,  Oct.  1,  1948,  p.  1. 

2  The  problem  of  course  is  not  a  new  one.  "Every  newspaperman  is  used  to  a  nominal 
tussle  over  news  that  reflects  some  discredit  on  elected  or  employed  public  officials.  .  .  . 
This  is  a  conflict  as  old  as  government  and  news  of  government."  James  S.  Pope,  in  Cross, 
The  People's  Right  to  Know  xv  (1953). 

»  Editor  &  Publisher.  Jan.  27,  1951,  p.  59. 

*  ASNE,  Problems  of  Journalism  1951,  p.  171. 

5  For  reports  of  the  ASNE  see  annual  volumes  of  Problems  of  Journalism  and  the 
monthly  Bulletin  of  the  ASNE.  Also  taking  part  in  the  campaign  have  been  the  American 
Newspaper  Publishers  Association,  the  Associated  Press  Managing  Editors  Association 
(see  annual  volumes  of  the  APME  Red  Book).  Sigma  Delta  Chi.  national  Journalistic 
fraternity  (see  its  monthly  publication,  The  Quill),  and  the  National  Editorial  Association 
(see  its  monthly  publication,  The  National  Publisher). 

6  Newton,  A  Growing  Threat  to  Democracy:  Secrecy  in  Government,  The  Quill,  Sept. 
1953,  p.  7.  Eighteen  formal  protests  were  lodged:  they  Included  secret  meetings  of  the 
Alameda.  California,  city  council  and  a  secret  conference  on  ethical  standards  at  the  Uni- 
versity of  California.  Ibid.  See  also  Report  of  Advancement  of  Freedom  of  Information 
Committee,  The  Quill,  Dec.  1954,  p.  7. 
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ment."  7  The  result  was  his  The  People's  Right  to  Know,  published  in  1953,  and 
hailed  as  a  "manual  of  arms"  for  newspaper  editors.8 

The  practice  of  news  suppression  has  not  been  peculiar  to  any  special  type  of 
information  or  limited  to  any  particular  branch  of  government.  One  California 
editor  has  commented:  ".  .  .  off-the-reoord  statements  by  public  officials  are 
becoming  a  growing  disease  in  this  country.  Because  the  President  of  the  United 
States  holds  off-the- record  conferences  to  supply  background  information,  deputy 
sheriffs  are  doing  likewise."  u 

Two  executive  orders  (one  by  President  Truman 10  and  one  by  President 
Eisenhower"  have  been  the  cause  of  much  criticism,  as  have  the  information 
policies  of  the  Department  of  Defense  and  the  tight  rein  on  information  im- 
posed by  Secretary  Wilson's  directive  of  March  29,  1955,  which  permitted  release 
only  of  material  that  would  "constitute  a  constructive  contribution  to  the  primary 
mission  of  the  Department  of  Defense."  12  Numerous  other  governmental  informa- 
tion policies  have  been  strongly  protested.13 

The  "freedom  of  information"  campaign  reached  something  a  climax  late  in 
1955  when  a  special  House  subcommittee  under  the  chairmanship  of  Representa- 
tive John  E.  Moss  of  California  opened  hearings  on  government  information 
practices.  The  subcommittee,  said  Representative  Moss,  "will  not  be  conducting 
an  investigation  but,  rather,  will  be  studying  a  vital  problem."  14  As  preparation 
for  its  task  the  group  in  August,  1955,  sent  a  questionnaire  to  all  federal  executive 
and  independent  agencies.15  Among  other  things,  the  replies  revealed  some  30  new 
classifications 18  that  had  been  devised  to  keep  information  unrelated  to  security 
from  being  disclosed  and  apparently  to  circumvent  the  Presidential  order  which 
had  limited  classification  of  information  to  three  defined  categories,  "top  secret," 
"secret"  and  "confidential."  17  Hearings  were  held  November  7-10  and  concen- 
trated on  the  Executive  branch.  A  second  set  of  hearings  was  conducted  in  Jan- 
uary, 1956,  centered  on  the  regulatory  agencies.  Witnesses  for  the  Civil  Service 
Commission  particularly  drew  heavy  fire.  The  commission  had  replied  to  the  sub- 
committee questionnaire  thusly  :  "The  authority  of  the  Commission  to  deny  access 
to  or  to  furnish  information  from  its  records  and  files  is  based  on  the  inherent 
power  of  the  executive  branch  of  the  Government  derived  from  the  Constitu- 
tion. .  .  ." 18  Both  Commissioner  Young  and  the  agency's  acting  general  counsel 


7  Cross,  The  People's  Right  to  Know  xv  (1953). 

8  See  also  its  1953  Cum.  Scpp.  No.  1  (1954).  For  an  illustration  of  the  use  of  Cross'  book 
to  gain  broader  access  to  public  information  see  Romm.  Opening  Up  the  City  Hall,  Nieman 
Reports,  Jan.  1954,  p.  8. 

9  The  Publishers'  Auxiliary,  Feb.  16,  1952,  p.  1. 

10  Exec.  Order  No.  10290,  16  Fed.  Reg.  9795  (1951). 

11  Exec.  Order  No.  10501,  18  Fed.  Reg.  7049  (1953).  "We  have  found  news  somewhat 
harder  to  dig  out  under  the  present  administration,"  W.  L.  Beale,  Jr.,  chief  of  Washington 
bureau,  Associated  Press,  quoted  in  Raymond,  The  People's  Right  to  Know  48  (1955). 

"Reprinted  in  101  Cong.  Rec.  11325  (daily  ed.  Aug.  3,  1955).  See  also  New  York  Times, 
March  31,  1955,  pp.  1,  16  ;  April  7,  1955,  p.  15  ;  April  13,  1955,  pp.  1,  11 ;  Time  Magazine, 
May  9,  1955,  pp.  78-79  ;  and  Henkin,  "Pentagon  News  Policies  Irk  U.S.  Press,"  I.P  I 
Report  (International  Press  Institute,  Zurich),  Aug.  1955,  p.  1. 

13  These  include  activities  of  the  Office  of  Strategic  Information  in  the  Commerce  Depart- 
ment ;  the  Commerce  Department's  control  of  the  export  of  technical  data ;  an  "excessive" 
number  of  secret  meetings  by  congressional  committees ;  and  information  policies  of 
the  Atomic  Energy  Commission.  See,  e.g.,  reports  of  the  ASNE  subcommittee  on  Atomic 
Information  in  ASNE,  Problems  of  Journalism  1952  and  1953  and  an  article  by  its 
chairman,  Block,  The  Fetish  of  Atomic  Secrecy,  Harper's  Magazine.  Aug.  1953,  p.  31.  For 
general  discussion  by  an  edition  of  public  information  problems  and  restrictions  see 
statement  by  Wiggins  in  Hearings  before  the  Subcommittee  on  Reorganization  of  the 
Senate  Committee  on  Government  Operations,  84th  Cong.,  1st  Sess.,  pp.  682-701  (1955) 
This  statement  also  appears  in  ASNE,  Problems  op  Journalism  1955,  pp.  272-79  One 
of  the  most  severely  criticized  administration  policies  has  been  the  Eisenhower-to- Wilson 
letter  of  May  17,  1954,  issued  during  the  Army-McCarthy  hearings,  described  bv  one 
newsman  as  "the  greatest  threat  to  freedom  of  the  press  in  our  time "  Mollenhoff 
7s  the  Press  Alert  to  a  Dangerous  Precedent  On  Executive  Secrecy?  The  Quill  Dec  1955' 
p.  9.  See  also  Mollenhoff,  A  Precedent  the  Press  Should  Examine,  Nieman  Reports  Jan  1956 
R\£S-  '^ver,  *?as  so  Droad  a  Power  of  executive  right  to  withhold  been  asserted."  'Cross' 
Editor  &  Publisher,  No.  26,  1955,  p.  72. 

14  101  Cong.  Rec.  A6213  (daily  ed.  Aug.  25,  1955). 

is  The  four-page  questionnaire  and  the  "unevaluated"  replies  from  the  agencies,  alone 
with  the  bulk  of  exhibits,  has  been  issued  as  a  552-page  committee  print,  Replies  from 
Federal  Agencies  to  Questionnaire  Submitted  by  the  Special  Subcommittee  on  Government 
Information  of  the  House  Committee  on  Government  Operations,  84th  Cong.,  1st  Sess. 
( 19oo ) . 

is  For  example,  "for  administrative  use  only,"  "for  official  distribution,"  "for  staff  use 
only."  "administratively  confidential,"  etc. 
»  Exec.  Order  No.  10501.  18  Fed.  Reg.  7049  (1953). 

™  Replies i  from  Federal  Agencies  to  Questionnaire  Submitted  by  the  Special  Subcom- 
84th  Cong  ^steSe83  ^955?^°"  °f        H°U86  Committee  on  Government  Operations, 
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defended  commission  rulings  that  bad  kept  secret  such  information  as  the  names 
of  eligible  candidates  for  postmaster  appointments.  They  maintained  such  au- 
thority was  "inherent"  in  the  Civil  Service  Act  of  1949.19 

Representative  Moss  expressed  '  amazement''  that  some  agencies  contended 
they  had  an  "inherent  power"  to  keep  information  from  the  public,  describing  it 
as  a  "fantastically  new  concept  of  law." 30  Officials  of  the  agency  asserted  that 
they  answered  all  "reasonable"  requests  for  information.  They  insisted,  how- 
ever, that  they  alone  had  the  right  to  judge  what  was  "reasonable."  21  As  a  result 
of  the  hearings,  there  were  indications  the  committee  would  take  action  to  rec- 
ommend changes  in  federal  statutes.  The  Civil  Service  Commission  has  revised  its 
public  information  regulations." 

Cross  found  the  right  of  inspection  on  the  federal  level  to  be  a  "rare  exception." 
in  contradistinction  from  the  law  at  state  and  municipal  levels,  where  the  right 
of  inspection  is  the  "general  rule."  He  found  there  was  no  enforceable  legal  right 
to  general  inspection  of  federal  non-judicial  records,  the  availability  thereof 
being  a  matter  of  official  grace,  indulgence  or  discretion.23  Cross  reported  he  had 
practiced  newspaper  law  for  35  years  without  encountering  a  serious  case  of  re- 
fusal of  access  to  public  records  and  proceedings.  "Now,"  he  commented  in  1951, 
"scarcely  a  week  goes  by  without  a  new  refusal.  The  last  five  years  brought  more 
newspaper  lawsuits  to  open  records  than  in  any  previous  twenty-five  years."  " 

It  is  difficult  to  conceive  of  any  branch  of  the  law  that  does  not  require  fre- 
quent examination  of  such  public  documents  as  police  records,  vital  statistics, 
tax  assessments,  motor  vehicle  records  and  various  other  materials  to  which 
newspaper  organizations  have  been  seeking  the  right  of  access.  As  Justice  Botein 
has  pointed  out : * 

"The  information  stored  in  public  records  which  the  news  reporter  wants  to 
inspect  for  possible  publication  may  be  the  same  information  which  the  lawyer 
desires  to  inspect  for  possible  use  in  a  trial,  in  the  preparation  of  legal  documents, 
or  in  the  myriad  of  functions  he  performs  for  clients." 

The  complexities  and  bigness  of  government  alone  make  it  increasingly 
difficult  for  the  newsman  to  dig  out  information,  especially  information  the  public 
official  is  reluctant  to  disclose.  As  an  indication  of  the  problem  facing  the  editor 
in  his  quest  for  "all  the  news  that's  fit  to  print."  in  San  Francisco  alone  there 
are  some  200  federal  agency  offices.1* 

The  (London)  Economist  thus  pictured  a  British  senior  civil  servant  if  he 
had  attended  opening  sessions  of  the  Moss  subcommittee  hearings :  ".  .  .  he 
would  have  returned  to  Whitehall  thankfully,  like  an  explorer  escaped  from  the 
Jibaro  head-hunters."  27  The  observations  of  the  Economist  illustrate  sharply 
basic  differences  in  the  United  States  and  England  as  to  the  relationship  between 
public  officials  and  the  press,  as  well  as  differences  in  status  of  the  contemporary 
press.  Commented  the  Economist  ; 28 

"Nobody  ventured  to  suggest  that  these  self-elected  guardians  of  the  public 
interest  were  already  getting  more  information  from  government  departments 
than  were  the  newspapermen  of  any  other  country  in  the  world.  Nobody  seriously 


18  New  York  Times,  Nov.  9, 1955,  p.  39. 

80  Editor  &  Publisher,  Nov.  19,  1955,  p.  13.  "We  are  amazed  to  learn  that  Congressman 
John  E.  Moss  is  'amazed'  that  some  government  agencies  believe  they  have  an  'inher- 
ent' power  to  control  information.  This  perverted  notion  that  elected  or  appointed  officials 
can  decide  what  items  of  non-security  Information  should  be  released  to  the  public  has 
been  the  root  cause  of  news  suppression  at  all  levels  of  government.  It  has  provided  the 
basic  reason  for  the  Moss  Committee  investigation."  Editor  &  Publisher,  Nov.  26,  1955,  p.  6. 

»  New  York  Times,  Nov.  9,  1955,  p.  39. 

23  Editor  &  Publisher,  Jan.  28,  1955.  p.  46 ;  New  York  Times,  Jan.  21,  1956,  p.  8.  In  its 
opening  hearings  the  committee  "took  a  giant  step  toward  the  goal  of  clearing  the  chan- 
nels of  communications  between  Federaldom  and  the  public."  Marder,  Freedom  of  Infor- 
mation— a  (Hant  Step  Forward,  Bulletin  of  the  ASNE,  Dec.  1.  1955,  p.  1.  See  also  Editor  & 
Publisher,  Nov.  12,  1955,  p.  10  and  Nov.  19,  1955,  p.  13 ;  and  Freedom  of  Information 
News  Digest,  Feb.  6,  1956  (an  occasional,  mimeographed  publication  distributed  by  the 
National  Editorial  Association,  222  N.  Michigan  Ave.,  Chicago). 

«  See  Cross,  The  People's  Right  to  Know  199-201  (1953)  for  listing  of  "several  factors" 
(including  five  "legal  doctrines")  held  responsible  for  the  "state  of  the  law."  He  deals 
in  separate  chapters  with  Rbv.  Stat,  g  161  (1875),  5  U.S.C.  5  22  (1952),  and  the  Admin- 
istrative Procedure  Act.  60  Stat.  243  (1946),  5  U.S.C.  §§  1001-11  (1952).  He  describes  the 
former  as  having  been  "tortured  Into  a  barrier  against  the  public  interest"  and  a  situation 
that  "cried  aloud  for  change."  Id.  at  222.  He  considers  the  latter  as  "abject  failure" 
as  far  as  making  records  available  is  concerned.  New  York  Times,  Dec.  18,  1955,  p.  69. 

**  Quoted  In  Pope,  The  Suppression  of  News,  Atlantic  Monthly,  July  1951,  p.  51. 

*  Botein,  Book  Review,  67  Harv.  L.  Rev.  920  (1954). 

"  San  Francisco  Chronicle.  July  3.  1955,  p.  6. 

**  The  Economist  (London),  Nov.  19,  1955,  p.  653. 

"Ibid.  But  see  Griffith,  The  Crichel  Down  Affair,  18  Modern  L.  Rev.  557,  568-69  (1955). 
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challenged  the  proposition  that  it  was  undemocratic  and  shameful  to  deny  them 
more  information.  As  for  the  idea,  widely  if  not  universally  entertained  in 
Whitehall,  that  government  officials  should  be  insulated  from  inquisitive  news- 
papermen by  press  officers  who  should  dispense  whatever  information  the  depart- 
ment chiefs' think  fit  to  give  them  and  no  more  -that  idea  was  too  arrogant  and 
fantastic  to  be  mentioned  at  all." 

Even  within  the  United  States  there  are  many  varying  concepts  of  "freedom 
of  information."2*  From  a  practical  standpoint,  they  range  from  the  somewhat 
idealistic  and  sometimes  over-zealous  position  of  newsmen  30  to  the  "inherent" 
powers  of  suppression  claimed  by  some  government  officials.  According  to  the 
charges,  the  suppression  of  public  information  takes  many  forms  and  stems 
from  various  motives.  There  is  not  room  here  for  discussion  of  all  these.  One 
position  is  that  the  barriers  are  supported  principally  by  public  officials  who 
have  a  basic  contempt  for  the  judgment  and  intellectual  capacity  of  the  American 
people.31  Another  is  that  censorship  is  used  to  cover  up  administrative  mistakes 
and  to  prevent  embarrassment.32 

There  is  evidence  that  the  complexities  of  governmental  affairs  and  the  continu- 
ing crises  of  the  cold  war  have  reduced  the  public's  interest  in  public  information 
and  strengthened  the  idea  that  security  is  somehow  served  by  secrecy.  The  efforts 
in  recent  years  of  newspaper  editors  to  reduce  the  area  of  restricted  information, 
says  one  observer,  "may  prove  to  be  the  necessary  pioneer  work  of  men  with 
real  vision  of  a  grave  national  problem."  33  The  American  Civil  Liberties  Union 
published  a  study  on  the  subject  and  expressed  "rising  concern"  that  government 
agencies  were  "narrowing  'the  market-place  of  opinion.'  " 34  But  there  has  been 
little  general  concern,  and  newspaper  editors  themselves,  in  the  opinion  of  some 
of  their  spokesmen,  have  in  some  instances  not  taken  sufficient  interest  in  the 
problem.36  If  the  suppression  of  public  information  is  as  "arrogant"  and  "ramp- 
ant" as  some  observers  claim,  the  situation  certainly  presents  a  grave  threat 
to  the  proper  functioning  of  democratic  processes. 

II.  THE  CALIFORNIA  PICTURE 

In  the  winter  of  1951  the  Riverside  Press-Enterprise  learned  that  two  drunk 
driving  arrests  had  been  made  by  the  Riverside  police  department,  the  reports 
of  which  had  been  withheld  from  police  records.  Thus  was  the  newly  organized 
Freedom  of  Information  committee  of  the  California  Newspaper  Publishers  Asso- 
ciation (hereinafter  referred  to  as  the  CNPA)  provided  with  its  first  case  of  al- 
leged news  suppression.88  Since  then  CNPA  and  its  Freedom  of  Information  com- 
mittee have  been  active  in  this  field,  sponsoring  legislation  and  lodging  numer- 
ous complaints  that  information  of  a  legitimate  interest  to  the  public  was  being 
concealed.87  At  the  1953  legislative  session  two  bills  dealing  with  access  to  public 


29  For  discussion  of  distinguishable  theories  of  functions  and  purpose  of  mass  media  see, 
e.g.,  contributions  by  Siebert  and  Peterson  in  Mass  Media  and  Education  13-53  (Henry  ed. 
1954)  ;  see  also  Siebert,  Peterson  and  Schramm,  The  Four  Theories  of  the  Press  (un- 
published manuscript  in  Stanford  University  library,  Division  of  Communication  and 
Journalism,  1955)  ;  and  Hocking.  Freedom  of  the  Press  (1947). 

30  E.g.,  "A  free  people  cannot  properly  exercise  their  franchise  unless  they  know  the 
facts  about  the  public  business.  And  there  can  be  no  withholding  of  the  facts  about  the 
public  business  on  any  score."  Isaacs,  The  APME  Red  Book  1954,  p.  187.  But  cf.,  "I  am 
beginning  to  wonder  whether  the  initials  ASNE  do  not  really  stand  for  'American 
Society  for  No-restrictions  Eny where.'  So  vast  is  the  flood  of  rhetoric  and  report  about 
Freedom  of  Information,  so  frequent  and  so  ferocious  are  the  pronouncements  of  editors 
and  publishers  on  the  subject,  that  one  is  sometimes  impelled  to  seek  out  a  Noah  to 
show  the  way  into  an  ark  of  dry  silence  away  from  the  deluge  of  declaration.''  Markel, 
Bulletin  of  the  ASNE,  March  1, 1956,  p.  7.  "Moderation,  in  my  opinion,  will  accomplish  much 
more  for  freedom  of  information  than  an  evangelical  campaign  making  extreme  demands." 
Mathews,  Bulletin  of  the  ASNE,  Nov.  1,  1954,  pp.  3,  6. 

31  See.  e.g.,  The  APME  Red  Book  1954.  p.  190,  and  Wiggins.  A  Failing  Faith  in  the  People 
as  a  Cause  of  Official  Secrecy,  Bulletin  of  the  ASNE.  Oct.  1,  1954,  p.  9. 

32  "In  sum,  secrecy  may  be  a  device  to  conceal  ignorance  and  error  as  well  as  knowledge 
and  success."  Gellhorn,  Security,  Loyalty  and  Science  50  (1950). 

33  Raymond,  The  People's  Right  to  Know  45  (1955). 

34  Id.  at  3.  This  ACLU  report  concludes  that  the  "abuses  of  power  in  Federal  agencies  to 
suppress  information  of  value  and  interest  to  the  nation  were  never  so  rampant  as  now," 
Id.,  at  45.  For  another  general  report  on  the  subject  see  Stone,  Secrecy  in  Government,  24 
Editorial  Research  Reports  S95-912  (1955). 

35  See  e.g.,  Report  of  Sigma  Delta  Chi  committee,  The  Quill,  Dec.  1954,  pp.  7,  8. 

^Hafner.  California  and  "The  Right  to  Know"  (unpublished  master's  thesis  in  Uni- 
versity of  California  Library.  Berkeley,  1955).  See  also  Berkeley  Gazette,  Nov.  27.  1951, 
p.  3. 

37  For  examples  of  these  protests  see  files  of  The  California  Publisher,  monthly  publi- 
cation of  the  California  Newspaper  Publishers  Association. 
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information  were  passed,  both  actively  supported  by  the  CXPA  and  the  League 
of  California  Cities.  The  first  was  Assembly  Bill  339  which  was  signed  into  law 
as  Government  Code  sections  54950-958  and  makes  "open  public  meeting"  pro- 
visions for  all  local  governmental  agencies.88  The  act  does  not  apply  to  state  agen- 
cies but.  on  the  basis  of  a  recent  opinion  of  the  Attorney  General,  now  appears  to 
apply  to  legislative  bodies  of  chartered  cities.88  City  attorneys  of  charter  cities 
had  previously  held  both  ways  on  the  subject.40 

Governor  Warren  objected  to  the  bill's  failure  to  cover  state  agencies,  comment- 
ing." 

"There  isn't  any  reason  at  all  why  we  should  have  a  law  for  local  government 
and  then  refuse  to  have  the  same  thing  for  State  government.  I  personally  be- 
lieve it  would  be  a  good  thing  to  have  such  a  law  for  all  branches  of  government, 
including  the  legislature.  Some  of  the  worst  things  that  have  happened  in  gov- 
ernment stemmed  from  secrecy.  It  should  be  avoided." 

The  second  proposal  was  Assembly  Bill  1160,  introduced  by  Frank  Luckel  of 
San  Diego  as  a  result  of  refusal  by  county  health  authorities  to  allow  the  San 
Diego  Union  and  Evening  Tribune  access  to  their  records.  The  bill  proposed  to 
add  a  section  to  the  Government  Code,  reflecting  the  "intent"  of  the  legislature." 
and  supporters  of  the  bill  urged  passage  because  "appellate  courts  are  known 
to  pay  close  attention  to  'intent'  whenever  a  law  is  challenged."  43  The  bill  received 
a  pocket  veto  by  Governor  Warren,  who  referred  to  it  as  a  "cutie"  and  as  merely 
a  statement  of  policy  that  did  not  change  existing  law.  The  governor  said  he 
vetoed  the  bill  because  it  was  a  "pious  evasion  of  responsibility  on  the  part  of 
the  Legislature  ....  I  believe  there  is  a  greater  likelihood  the  Legislature  will 
pass  effective  legislation  if  nothing  is  on  the  books  than  if  there  are  a  few  pious 
phrases  that  are  not  implemented  by  positive  law."  44 

On  June  2.  1953.  Senator  George  Miller  introduced  a  resolution  to  create  a  spe- 
cial Senate  investigating  committee  on  Governmental  Organizations.45  He  later 
announced  the  group  would  conduct  a  study  of  the  availability  to  the  public 
of  official  records.  Newspaper  reporters,  editors,  and  publishers  were  asked  to  help 
the  Senate  committee  by  reporting  specific  instances  of  refusals  or  difficulties 
experienced  in  attempting  to  gain  access  to  official  records  of  state,  county,  or 
city  governments.** 


33  Assembly  Bill  339  wa?  introduced  by  Ralph  M.  Brown,  chairman  of  the  Assembly 
Interim  Committee  on  Jndiciary.  The  bill  resulted  from  a  ten-part  series  on  "Your 
Secret  Government"  by  Michael  Harris  that  appeared  daily  in  the  San  Francisco  Chronicle 
from  May  25  to  June  4,  1952.  For  a  report  of  hearings  on  Assembly  Bill  339  in  Septem- 
ber 1952.  <=ee  Progress  Report  to  the  Legislature  by  Assembly  Interim  Committee  on 
Jndieiary.  Part  I.  The  Suppression  of  Public  Information  by  Government  Agencies,  Com- 
misziov*.  Boards.  Councils  and  Officials,  Part  I  at  13-63  (1953).  For  an  account  of  the 
origins  of  Assembly  Bill  339  and  its  passage  through  the  legislature  see  Hafner,  California 
and  "The  Right  to  Know"  f unpublished  master's  thesis  in  Universitv  of  California 
Library,  Berl-elev.  1955). 

»27  Ops.  Cal*.  Att'y  Gen.  123  CNo.  56/40,  Mimeographed.  March  2.  1956),  holding  In- 
valid a  San  Diego  city  council  resolution  restricting  attendance  at  "council  conferences" 
by  requiring  citizens  to  register  and  further  to  agree  to  remain  silent  unless  requested  so 
to  speak.  "The  ri^ht  and  ability  of  the  people  to  have  free  and  open  access  to  all  meet- 
ins-?  of  local  legislative  bodies  is  vital  to  the  preservation  of  an  informed  electorate  and 
constitutes  an  elemental  safeguard  to  democratic  government.  The  existence  of  devices, 
loopholes  or  subterfuges  which  tend  to  'cabin,  crib  or  confine'  the  public  from  free 
access  to  the  meetings  and  deliberations  of  their  local  governmental  agencies  Is  contrarv 
to  the  public  policy  of  this  State."  Id.  at  131. 

*"  See  the  correspondence  in  the  office  of  League  of  California  Cities.  Berkelev. 

41  San  Francisco  Chronicle.  July  26.  1953.  p.  14.  A  bill  that  would  have  applied  similar 
"open  meeting"  requirements  to  all  state  agencies  was  introduced  in  the  1955  legis- 
lature by  Sheridan  N.  England.  The  bill.  Assembly  Bill  18.  was  never  reported  out  of  the 
Committee  on  Governmental  Efficiency  and  Economy. 

42  Assembly  Bill  1160  would  have  added  the  following  sections  to  the  Government  Code: 
"Exropt  as  otherwise  provided  by  law,  all  official  records,  reports,  or  other  official  docu- 
ments, or  any  state  agency,  or  any  county,  city  and  county,  city  or  of  any  district,  or 
any  public  agency  of  anv  kind,  or  of  anv  of  the  officers  and  employees  thereof,  shall  be 
available  to  the  public  for  inspection  during  business  hours,  and  any  persons  shall  be 
ppr^ttP^  to  inspect  such  official  records,  reports,  or  other  official  documents." 

•  The  California  Publisher.  Aug.  1953.  p.  3. 

44  Ban  Francisco  Chronicle.  July  26.  1953.  p.  14. 

«  Sen.  Res.  No.  157  in  3  Journal  of  the  Senate  3484  (1953  reg.  sess.).  authorizing 
and  directing  the  committee  "to  ascertain,  studv  and  analyze  all  facts  relating  to  any 
department  or  agenoy  of  state  or  local  government  in  California,  including  (but  not 
limited  to)  its  organization,  functions  and  personnel  and  administration;  the  evalua- 
tion of  all  phases  of  its  program  and  the  relations  of  such  agencies  or  departments 
to  newspapers,  radio  and  television  in  carrving  out  such  program  .  .  .  ." 

"The  California  Publisher.  Dec.  1953,  p.  12 
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In  January,  1954,  the  committee  posed  four  questions  to  some  66  state  agen- 
cies and  boards : " 

"1.  What  records  in  the  keeping  of  your  office  are  by  law  confidential?  Please 
furnish  citations  for  such  decisions. 

"2.  What  other  records  in  your  office  do  you  consider  as  not  being  open  to 
inspection? 

"3.  What  records  in  your  office  are  not  now  confidential  which  you  believe 
should  be  made  confidential?  State  reasons. 

"4.  Are  any  records  now  confidential  by  law  which  you  believe  should  be  open 
to  the  public?" 

The  responses,  along  with  opinions  of  the  attorney  general  and  the  legislative 
counsel  on  the  subject,  were  published  by  the  committee  in  May,  1965.  The  148- 
page  report  contains  the  full  replies  received  from  each  agency,  together  with 
such  exhibits  as  were  presented.48  The  committee  held  hearings  in  November  1955, 
and  Senator  Miller  has  said  other  hearings  would  be  conducted  during  1956.  with 
the  expectation  that  legislation  would  be  recommended  to  the  1957  session.*5 

Several  sections  of  the  codes  of  California  relate  to  public  records  and  their 
inspection.  Two  sections  define  public  writings.50  Others  provide  that  citizens  are 
entitled  to  inspection  and,  upon  demand,  to  certified  copies  of  public  writings.51 
These  definitions  of  "public  writings"  extend  well  beyond  the  general  common  law 
definitions.53  The  "stark  brevity"  of  the  California  definitions  has  left  wide  scope 
for  judicial  interpretations.53  but  actually  there  have  been  few  cases  bearing  on 
these  statutes.  For  the  most  part  those  that  have  been  decided  have  ruled  merely 
whether  a  particular  record  falls  within  the  provisions  of  the  statutes  and  do  not 
lay  down  any  broad  general  rules  that  can  be  followed.  Generally  there  is  no  sinsle 
test  that  may  be  applied  to  determine  what  constitutes  a  public  record.54  The 
only  language  of  general  applicability  in  the  various  California  cases  is  found  in 
Coldwell  v.  Board  of  Public  Works  55  to  the  effect  that  '"the  only  means  of  deciding 
whether  or  not  a  document  is  a  public  writing  is  by  determining  whether  or  not 
it  falls  within  the  statutory  definition."  ^ 

On  the  suface  California's  statutes  defining  public  records  and  the  right  of 
inspection  appear  to  be  "liberal."  The  general  statutory  provisions  seem  clearly 


47  Calif.  Senate  Special  Committee  on  Governmental  Administration.  PubKc  Records 
Survey  (Partial  Report,  May  1955).  This  report  will  hereinafter  be  cited  as  Public 
Records  Survey. 

"  Tb  id. 

*»  Letter  from  Senator  George  Miller,  to  writer.  September  30.  1955:  "It  is  our  hope 
...  we  will  be  able  to  develop  some  better  law  on  the  subject  to  remove  the  areas  of 
doubt  which  no w  exist." 

60  "Public  writings"  are  defined  in  Cal.  Code  Civ.  Proc.  §  1888  as  follows  :  "Public  writ- 
ings are :  1.  The  written  acts  or  records  of  the  acts  of  the  sovereign  authority,  of  official 
bodies  and  tribunals,  and  of  public  officers,  legislative,  judicial,  and  executive.*  whether  of 
this  State,  of  the  United  States,  of  a  sister  State,  or  of  a  foreign  countrv  ;  2.  Public  records, 
kept  in  this  State,  of  private  writings." 

Cal.  Code  Civ.  Proc.  §  1894  provides  :  "Public  writings  are  divided  into  four  classes  : 
1.  Laws  :  2.  Judicial  records :  3.  Other  official  documents  :  4.  Public  records,  kept  in  this 
State,  of  private  writings. " 

51  Cal.  Govt.  Code  §  1227  provides  :  "The  public  records  and  other  matters  in  the  office 
of  any  officer,  except  as  otherwise  provided,  are  at  all  times  during  office  hours  open  to 
inspection  of  any  citizen  of  the  State." 

And  Cal.  Code  Civ.  Proc.  §  1892  provides  :  "Everv  citizen  has  a  right  to  inspect  and  take 
a  copy  of  any  public  writing  of  this  State,  except  as  otherwise  expresslv  provided  bv 
statute.'  - 

Cal.  Code  Civ.  Proc.  §  1S93  states  :  "Every  public  officer  having  the  custody  of  a  public 
writing,  which  a  citizen  has  a  rieht  to  inspect,  is  bound  to  give  him.  on  demand,  a 
certified  copy  of  it.  on  payment  of  the  lesral  fees  therefor,  and  such  copv  is  admissible  aa 
evidence  in  like  cases  and  with  like  effect  as  the  original  writinsr." 

^  The  following  is  a  frequently  cited  common  law  definition  :  "A  public  record  is  a 
written  memorial  made  by  a  public  officer.  .  .  .  [It]  is  one  required  by  law  to  be  kept,  or 
necessary  to  be  kept  in  the  discharge  of  a  duty  imposed  bv  law,  or  directed  bv  law  to  serve 
"  a  and  evidence  of  something  written,  said  or  done."  Amos  v.  Gunn.  84  Fla. 

285.  343,  94  So.  615.  634  (1922  ). 

53  Cross,  in  Bulletin  of  the  ASXE.  June  1.  1954.  p.  7. 
The  mere  fact  that  a  writinsr  is  in  the  custody  of  a  public  aeencv  does  not  make 
it  a  public  record  Whelan  v.  Superior  Court.  114  Cal.  548.  46  Pac.  468  fl«96)  :  Coldwell  v. 
Board  of  Public  Works.  187  Cal.  510.  202  Pac.  *79  ri921).  A  test  frequently  used  bv  the 
co.uJ7\ls  that,.^n  order  that  an  entry  or  record  of  the  official  acts  of  a  public  officer 
snail  be  a  public  record  it  is  not  necessary  that  such  record  be  expresslv  required  bv 
law  to  be  kent  but  it  is  sufficient  if  it  be  necessary  or  convenient  to  the  discharge  of 
«lL°£a*}  dUt-b"  People  v.Tomalty.  14  Cal.  App.  224.  231.  Ill  Pac.  513,  515  (1910):  See 
als~  £eoplev:  Pearson.  Ill  Cal.  App.  2d  9,  244  P.  2d  35  (1952). 

30  1*7  Cal.  510.  202  Pac.  879  (1921). 

558  Id.  at  518.  202  Pac.  at  882. 
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to  indicate  the  legislature  intended  that  only  those  matters  specifically  made 
confidential  by  law  should  be  excepted  from  public  view.66  In  passing  Assembly 
BilL  339  in  1953  the  legislature  declared  the  following  as  a  matter  of  policy : 67 

"The  people  of  this  State  do  not  yield  their  sovereignty  to  the  agencies  which 
serve  them.  The  people,  in  their  delegating  authority,  do  not  give  their  public 
servants  the  right  to  decide  what  is  good  for  the  people  to  know  and  what  is  not 
good  for  them  to  know.  The  people  insist  on  remaining  informed  so  that  they  may 
retain  control  over  the  instruments  they  have  created." 

And  in  Assembly  Bill  1160,  the  legislature  declared  as  its  "intent"  that  "all 
official  records,  reports,  or  other  official  documents"  should  be  available  to  the 
public  for  inspection,  "except  as  otherwise  provided  by  law." 68 

The  phrase  "and  other  matters"  in  Political  Code  section  1227 5*  would  seem 
to  imply  that  the  legislature  intended  to  extend  the  right  of  inspection  to  more 
than  just  "public  records."  And  the  courts  have  been  "liberal"  in  their  interpre- 
tation of  the  phrase  "other  matters."  In  Musket  v.  Department  of 
Public  Service,'0  it  was  held  that  the  papers  of  a  municipal  utility 
were  not  "strictly  speaking  public  records,"  but  access  was  granted 
on  the  ground  they  were  "other  matters"  of  a  general  public  concern. 
In  Coldwcll  v.  Board  of  Public  Works 61  the  court  held  that  a  private  person  had 
the  right  to  inspect  the  preliminary  estimates  and  plans  prepared  in  the  office 
of  the  city  engineer  of  the  City  and  County  of  San  Francisco,  in  connection  with 
the  Hetch-Hetchy  project,  even  though  the  documents  were  memoranda  pre- 
pared for  use  in  the  office  and  had  not  been  formally  adopted  as  the  official  acts 
of  the  engineer.  Inspection  was  granted  on  the  basis  they  were  "other  matters" 
in  which  the  "whole  public"  had  an  interest.  In  both  cases  the  petitioner  gnined 
access  to  documents  sought,  and  both  reflect  a  liberal  point  of  view  in  respect 
to  the  public's  right  of  inspection.62 

In  reaching  its  conclusion  in  Mushet  v.  Department  of  Public  Service  that  the 
documents  "strictly  speaking"  were  not  public  writings,  the  court  adopted  a 
policy  of  consolidating  the  statutes,  resulting  in  a  restrictive  definition  of  "public 
writings."  According  to  section  1888  of  the  Code  of  Civil  Procedure  public  writ- 
ings are  the  "written  acts  or  records  of  the  acts"  of  public  bodies  or  officials. 
Section  1894  then  divides  public  writings  into  four  classes  :  "law,  judicial  records, 
other  official  documents,  and  public  records,  kept  in  this  state,  of  private  writ- 
ings." Consolidating  the  language  of  the  two  statutes,  the  court  held  in  the 
Mushet  case  that  papers  in  question  must  not  only  be  "official  documents"  but 
must  also  be  the  "written  acts  or  records  of  the  acts"  of  public  officials  or  bodies.8* 
In  other  words,  it  is  not  enough  that  they  be  written  acts  or  records  of  acts  or 
official  documents — they  must  be  both. 

This  "doctrine  of  exclusion"  has  been  consistently  applied  by  the  attorney 
general  in  opinions  rendered  for  various  state  agencies.*4  And  the  Miller  com- 
mittee survey  shows  these  opinions  have  been  widely  relied  on  by  many  agencies 
other  than  those  for  whom  they  were  prepared.  It  is  not  difficult  to  see  how  this 


56  Consider,  e.g.,  instructions  by  the  governor  in  a  letter  by  his  departmental  secre- 
tary to  all  department  heads  :  "[T]he  Governor  [has]  instructed  me  to  notify  the  Depart- 
ment of  Public  Health  that  any  report  it  prepares  should  be  made  available  to  the 
press  unless  there  is  a  specific  prohibition  in  law  against  it.  This  may  be  taken  as  policy 
by  all  departments."  Letter  from  M.  F.  Small,  Departmental  Secretary  to  All  Department 
Heads,  Jan.  7.  1952.  in  Public  Records  Survey,  supra  note  47  at  140.  The  Controller  replied 
to  the  Miller  committee  inquiry  :  "Unless  made  confidential  by  law.  we  regard  all  records 
in  tho  custody  of  this  office  as  being  open  to  public  inspection"  Id.  at  77. 

"  Cal.  Govt.  Code  S  1227. 

58  This  was  the  bill  which  received  a  pocket  veto  by  Governor  Warren.  See  note  42  supra. 

88  Section  1227  provides  :  "The  public  records  and  other  matters  in  the  office  of  any 
officer,  except  as  otherwise  provided,  are  at  all  times  during  office  hours  open  to  inspec- 
tion of  any  citizen  of  this  state."  (Emphasis  added.) 

»  35  Cal.  App.  630,  170  Pac.  653  (1917). 

«  187  Cal.  510.  202  Pac.  879  (1921). 

M  A  student  writer  hailed  the  Coldtcell  case  thus  :  "This  case  establishes  the  sound  rule 
that  a  citizen  or  organization  of  citizens  may  inspect  all  data  concerning  any  activity  of 
the  state  or  municipality  irrespective  of  their  character  as  public  records  ....  The  section 
Of  the  Code  of  Civil  Procedure  [section  1892]  which  opens  all  public  writings  to  inspection 
has  been  made  mere  surplusage  by  this  decision.  Everything  covered  by  it  and  mnch 
additional  material  is  accessible  under  the  Political  Code  .  .  .  ."  Note,  10  Calif.  L.  Rev. 
346.  347-48  (1922). 

•  38  Cal.  App.  630.  170  Pac.  653  (1917). 

M  The  "doctrine  of  exclusion"  as  expressed  in  the  Mushet  case  "has  been  consistently 
followed  by  the  courts  and  this  office  in  its  determination  of  what  are  and  what  are  not 
public  or  private  writings."  18  Ops.  Cal.  Att'v  Gen.  231,  235  (1950).  See  also  Ops.  Cal. 
Att'y.  Gen.  41  (1948),  13  Ops.  Cal.  Att'y.  Gen.  180  (1949),  16  Ops.  Cal.  Att'y  Gen.  163 

(1950). 
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"doctrine"  could  have  been  conceived.  Section  1894  certainly  has  little  meaning 
standing  by  itself.  However,  one  could  question  whether  the  office  of  the  attorney 
general  was  required  to  construe  the  public  records  statutes  in  the  restricted 
manner  in  which  it  has.  But  conceding  the  attorney  general  felt  constrained  by 
the  dicta  of  the  Musket  and  Coldwell  cases  to  follow  the  Musket  "doctrine  of 
exclusion"  there  appears  to  have  been  no  requirement  for  the  attorney  general 
to  have  interpreted  "records  of  the  acts"  so  narrowly. 

This  is  illustrated  in  an  opinion  prepared  in  response  to  an  inquiry  from  the 
County  Council  of  San  Bernardino  raising  the  question  of  whether  lists  of 
names  and  addresses  of  students  attending  a  public  high  school  were  "public 
writings"  within  the  meaning  of  the  statutes.  The  question  concerned  lists  of 
pupils  maintained  by  school  officials  in  preparation  of  reports  required  under  the 
Education  Code  and  also  to  serve  as  aids  in  school  administration.  The  attorney 
general  applying  the  "doctrine  of  exclusion"  of  the  Musket  case,  concluded  the 
"records  in  question  are  not  public  records  ..." 06  It  is  significant  to  note  that 
the  attorney  general  refers  to  the  lists  as  "records."  The  preparation  of  such 
lists — for  whatever  purpose — certainly  is  an  act.  The  attorney  general  still  could 
have  applied  the  Musket  analysis  and  found  such  records  to  be  "official  docu- 
ments" that  were  also  "records  of  acts"  and  hence  to  be  "public  writings." 

Also  it.  is  to  be  noted  that  subdivision  3  of  section  1894  of  the  Code  of  Civil 
Procedure  refers  to  "other  official  documents,"  which  could  be  interpreted  to 
imply  that  the  legislature  intended  public  writings  to  include  more  than  "written 
acts  or  records  of  acts."  Otherwise,  why  not  "other  official  records,"  thus  mak- 
ing it  consistent  with  subdivision  2 — "judicial  records"? 

The  right  of  inspection  is  not  an  absolute  or  unqualified  right,  and  even 
though  a  document  is  a  public  record  it  is  not  automatically  open  to  inspection. 
Section  1892  of  the  Code  of  Civil  Procedure  provides  every  citizen  has  a  right  to 
inspect  any  public  writing  "except  as  otherwise  expressly  provided  by  statute," 
and  section  1227  of  the  Goverment  Code  permits  inspection  of  public  records 
and  other  matters  "except  as  otherwise  provided."  For  reasons  of  public  policy, 
the  legislature  in  many  instances  has  specifically  declared  certain  records  to  be 
confidential  or  not  open  to  inspection.  Also  there  are  particular  relationships 
which  the  legislature  has  declared  should  be  protected  and  preserved  inviolate. 
Section  1881(5)  of  the  Code  of  Civil  Procedure  provides :  "A  public  officer  cannot 
be  examined  as  to  communications  made  to  him  in  official  confidence,  when  the 
public  interest  would  suffer  by  the  disclosure." 

On  several  occasions  the  courts  have  recognized  section  1881(5)  as  an  ex- 
ception to  the  public  records  statutes.66  Also  it  has  been  held  that  public  policy  de- 
mands certain  types  of  communications  and  documents  be  treated  as  confidential 
even  though  they  are  in  the  custody  of  a  public  officer  and  are  of  a  public 
nature.67  In  the  exercise  of  their  investigative  powers,  government  agencies  fre- 
quently find  it  necessary  or  convenient  to  solicit  data  that  would  be  available 
only  with  the  understanding  it  will  be  kept  confidential  and  not  indiscriminately 
disclosed.  Undoubtedly  there  are  situations  in  which  it  is  in  the  public  interest 
that  a  public  official  and  the  integrity  of  his  information  be  protected.  The  stat- 
ute would  clearly  seem  to  place  the  burden  on  the  custodian  of  the  records  to 
demonstrate  that  "the  public  interest  would  suffer  by  the  disclosure,"  to  use  the 
words  of  section  1881  (5) . 

It  appears  there  should  be  some  sort  of  control  over  the  public  official  in  the 
exercise  of  this  privilege,  but  this  presents  a  difficult  problem.  As  Hocking  has 
commented,  "We  say  recklessly  that  [readers  or  listeners]  have  a  'right  to 
know' :  yet  it  is  a  right  which  they  are  helpless  to  claim,  for  they  do  not  know 
that  they  have  a  right  to  know  what  as  yet  they  do  not  know." 68 

The  Miller  committee  survey  shows  that  public  officials  in  many  instances 
have  assumed  a  good  deal  of  authority  to  withhold  information  and  that  con- 
fusion and  inconsistencies  exist  among  the  various  agencies.  Several  of  them 


65  16  Ops.  Cal.  Att'y.  Gen.  168.  164  (1950).  Cross  has  warned  newspaper  editors  to  avoid 
"routine,  indiscriminate  requests"  for  opinions  of  attorneys  general.  "These  men  by  their 
official  position  are  advocates  of  those  very  office  holders  whom  you  are  seeking  to 
force  to  permit  that  access."  The  Publisher's  Auxiliary.  Feb.  16.  1954,  p.  1.  See  also  Editor  & 
Publisher,  April  25,  1953,  p.  106.  "Opinions  of  the  attorney  general  are  not  of  controlling 
authority,  but  in  the  light  of  the  relation  of  the  office  to  the  general  government,  thev  are 
regarded  as  having  a  quasijudicial  character  and  are  accorded  substantial  weight  by  the 
courts."  6  Cal.  Jur.  2d  97  (1952). 

«»lgan  Francisco  v.  Superior  Court.  38  Cal.2d  156.  238  P.2d  581  (1951)  ;  Coldwell  v. 
Board  of  Public  Works.  187  Cal.  510.  202  Pac.  879  (1921). 

87  Ruvyon  v.  Board  of  Prison  Terms  and  Paroles,  26  Cal.  App.2d  183,  79  P.2d  101  (1938). 

«  Hocking,  Freedom  of  the  Press  170-71  (1947). 
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comment  on  the  uncerLaxiity  of  the  law  and  declare  that  legislation  to  clarify 
the  situation  would  be  helpful.89  Some  agencies  regard  the  information  submitted 
in  application  for  a  license  and  the  grades  made  in  an  examination  to  be  confi- 
dential.70 Others  do  not.71  The  Structural  Pest  Control  Board  takes  the  interesting 
position  that  since  sections  of  the  Structural  Pest  Control  Act  list  certain  docu- 
ments as  public  records,  "it  would,  therefore,  follow,  that  those  not  named 
would  be  confidential"  72  The  Miller  committee  survey  further  noted:7* 

"While  the  newspapermen,  because  they  are  expected  by  the  public  to  report 
on  public  affairs,  encounter  many  difficulties  in  carrying  out  this  mission,  theirs 
is  not  nearly  so  difficult  as  is  the  lot  of  the  individual  taxpayer.  . . .  For  news- 
papermen, wise  in  the  ways  of  obtaining  facts,  usually  manage  to  ferret  out  the 
information  they  seek  despite  the  obstacles  encountered." 

But  the  public's  right  to  information  about  public  affairs  should  not  be  based 
on  such  a  haphazard,  illogical  process.  It  should  not  be  left  to  official  grace,  indul- 
gence or  discretion.  Public  policy  calls  for  some  speedy  objective  process  by  which 
denials  of  access  may  be  tested  by  legal  standards  clearer  and  more  uniform 
than  now  exist.  The  right  should  be  subject  only  to  those  limitations  that  are 
clearly  and  urgently  in  the  public  interest.7*  The  determination  of  just  where 
this  public  interest  lies  is,  in  practice,  a  difficult  problem.  Newspaper  editors 
themselves  are  not  in  agreement.  0 

The  argument  is  made  that  the  public  interest  is  best  served  "if  ideas  can  be 
fully  and  freely  exchanged." w  Obviously  it  is  not  in  the  public  interest  that 
every  piece  of  correspondence  of  every  public  official  be  open  to  indiscriminate 
inspection.  But  in  a  democratic  society  that  public  should  be  entitled  to  know 
the  considerations  involved  in  public  affairs  decisions,  as  well  as  the  results.77 

Naturally,  no  reasonable  person  wants  access  to  information  that  legitimately 
should  be  concealed  in  the  interest  of  national  security  and  defense,  and  would 
not  claim  right  of  inspection  of  records  pertaining  to  state  secrets,  diplomatic 
communications,  confidential  military  matters,  and  the  like.  Also,  it  is  recognized 
there  are  cases  in  which  public  policy  demands  that  certain  proceed- 
ings and  papers  be  kept  from  public  view — ranging,  for  example,  from 
some  personnel  records  to  deliberations  of  the  Supreme  Court.  Should 
the  public  be  told  all  (the  position  of  the  overzealous  "right  to  know" 
advocates),  or  what  some  person  in  authority  thinks  is  wise  or  sufficient  for 
them  to  know  (the  position  of  officials  who  claim  an  inherent  power  to  sup- 
press) ?  The  answer,  of  course,  is  some  place  in  between.  Such  decisions  should 
be  by  legislative  determination  and  not  left  loosely  to  the  custodian  of  the  records. 

Absolutes  are  neither  desirable  nor  attainable,  and.  as  Cross  points  out,  no 
perfect  law  is  to  be  expected.7*  The  situation  in  California  is  considerably  better 
than  that  found  on  the  federal  level  and  in  many  states.  But  still,  on  the  basis  of 
existing  cases  and  opinions  of  the  attorney  general,  one  is  unable  to  determine 
with  any  degree  of  certainty  what  are  public  records  and  what  are  not.  In  any 
"tight"  cases  that  might  now  arise,  California  statutes  as  presently  interpreted 
do  not  appear  to  give  adequate  recognition  to  the  importance  of  the  market-place 


68  E.g.,  The  Department  of  Public  "Works  states  :  "Passage  of  legislation  to  remove  this 
nncertaintv  fas  to  the  confidentiality  of  matters  involved  In  prospective  or  pending  liti- 
gation 1  would  be  highly  desirable."  Public  Record  Survey,  supra  note  47  at  136. 

7  r.n..  Board  of  OptoWtry.  id.  at  127.  and  Board  of  Architectural  Examiners,  id.  at  117. 

71  E.g.,  Board  of  Medical  Examiners,  id.  at  125. 

72  Id.  at  128.  The  Board  of  Chiropractic  Examiners  takes  a  similar  view.  id.  at  118. 

73  Public  Records  Survey,  supra  note  47  at  7.  "Newspapers  generally,  though  with 
numerous  exceptions,  enjoy  more  and  better  access  to  these  sources  of  news  by  means  of  the 
sucrar  of  voluntarv  processes  than  they  could  hope  to  get  by  the  vinegar  of  compulsion 
under  the  present' state  of  the  law.*'  Cross.  The  People's  Rierht  To  Know  5  (1953). 

7*  "It  is  not  enough  merely  to  recognize  the  important  political  justification  for  free- 
dom of  Information.  Citizens  of  a  splf-eovernin?  society  must  possess  the  legal  right 
to  examine  and  investigate  thp  conduct  of  its  affairs,  subject  only  to  those  limitations 
imposed  by  the  cost  urgent  public  necessity.  This  right  must  be  elevated  to  a  position  of 
hicrhpst  sanctity  if  it  is  to  constitute  an  effective  bulwark  against  unresponsive  leader- 
shin."  Notp.  Access  to  Official  Information:  a  Neglected  Constitutional  Right,  27  Tnd.  L.J. 
200.  212  H052). 

75  Spp  differing  points  of  view  expressed  bv  Mathews.  Newton  and  Wiggins.  "How  Best 
to  Ficrht  Official  Secrecy."  Bulletin  of  the  ASNE.  Nov.  1.  1954.  p.  3. 

76  ppfprson.  The  Legislatures  and  the  Press,  27  State  Government  223  (Nov.  1954).  "Too 
often  the  members  of  thp  press  assume  that  public  servants,  as  a  group,  are  not  entitled 
to  conOdpnce  with  respect  to  their  conscientious  endeavor  to  discharge  their  duties 
honorably."  Id.  at  224. 

77  Rut  cf.,  "Onlv  documents  which  present  ultimate  actions  should  be  accessible  to  the 
public.  Those  which  are  merely  part  of  the  preliminary  steps  by  which  the  conclusion 
was  rpnohpd  should  become  public  only  in  the  discretion  of  the  particular  agency." 
Fankwirh.  Book  Review.  48  Nw.  U.L.  Rev.  527.  530  (1953). 

w  Cros?.  in  Bulletin  of  the  ASNE.  March  1.  1955.  pp.  9.  10. 
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of  public  opinion  in  a  free  society.  As  Macaulay  said,  .  .  nothing  could  be 
more  irrational  than  to  give  power  and  not  give  the  knowledge  without  which 
there  is  the  greatest  risk  that  power  will  be  abused." 7B 

The  degree  of  confusion  and  inconsistency  evidenced  by  agency  responses  to 
the  Miller  committee  alone  indicates  clearly  the  need  for  legislative  action.  There 
is  obvious  need  for  a  new  and  more  positive  law.  One  approach  might  be  to 
declare  everything,  in  effect,  to  be  a  public  writing  and  open  to  inspection, 
unless  expressly  excepted  by  statute.80  This  would  require  a  careful  study  to 
determine  just  what  specific  documents  the  legislature  desired  to  declare  by  law 
to  be  confidential.  In  instances  in  which  the  legislature  in  the  past  has  desired 
that  government  documents  be  withheld  from  public  inspection  because  of  the 
nature  of  the  records,  the  legislature  has  known  how  to  legislate  to  that  end ;  in 
fact,  it  has  done  on  at  least  twenty -four  occasions.81 

It  is  true  such  procedure  may  result  in  oversights  and  omissions,  producing 
occasional  "hard"  cases  for  the  courts.  But  that  is  the  lesser  evil  than  a  continued 
tendency  to  narrow  the  information  available  to  the  citizen  concerning  the  opera- 
tion of  his  government. 

Mr.  Chiles.  Mr.  President,  the  Florida  Sunshine  Act  had  a  tortuous 
history.  It  was  introduced  in  every  regular  session  of  the  Florida  Leg- 
islature from  1961  until  its  passage  6  years  later.  Five  other  States — 
Arkansas,  Indiana,  Nebraska,  New  Jersey,  New  Mexico — enacted 
open-meeting  measures  while  the  Florida  law  was  being  debated.  State 
legislators  and  the  Florida  media  shared  a  concern  over  increasing 
closed  meetings  and  behind-the-scenes  government  combined  to  alert 
Floridians  to  the  dangers  of  secret  government.  In  writing  of  the  Flor- 
ida law,  one  commentator  said  about  the  origins  of  this  new  public 
concern : 

The  increased  demands  for  open  government  in  the  United  States  since  World 
War  II  seem  to  have  had  no  specific  origin,  but  an  aversion  to  undue  centraliza- 
tion and  irresponsible  government  revealed  itself  in  such  political  issues  as  re- 
apportionment and  home  rule.  The  emergence  of  an  affluent  and  better  educated 
society  whose  attention  focused  on  sophisticated  issues  strengthened  the  demands 
for  political  responsibility.  The  increased  impact  of  mass  media  on  society 
played  an  important  role  in  directing  public  attention  to  inadequacies  and  abuses 
of  government.  Whatever  its  source,  the  public's  urge  to  participate  more  fully 
in  legislative  decisions  was  evident. 

The  forces  necessary  for  the  passage  of  a  sunshine  law  in  Florida 
finally  came  together  in  1967.  The  law  is  brief  and  simple,  saying  that 
all  meetings  of  governmental  bodies  are  open  to  the  public  at  all  times. 
No  resolutions  or  actions  of  such  bodies  are  binding  unless  they  are 
made  at  such  an  open  meeting.  Minutes  of  such  meetings  are  to  be  re- 
corded and  open  to  public  inspection,  and  violators  of  the  act  are 
charged  with  a  misdemeanor  and  specified  penalties. 

Experience  under  the  sunshine  law  has  shown  that  the  open  meet- 
ing principle  does  not  hamper  public  business  operations  and  increases 
public  confidence  in  government.  I  functioned  under  Florida's  law  for 
3  years  in  the  Senate  and  became  totally  convinced  that  the  lawmaking 
process  was  not  inhibited  or  damaged.  Closed  doors  are  not  necessary 
to  sound  resolution  of  conflicting  views  and  interests. 

79  4  Macauley,  History  op  England  429  (Harper  ed.  1879). 

80  The  present  statutory  definition  of  "public  writings"  could  be  interpreted  to  do  this. 
Public  writines  are  "written  acts  or  records  of  the  acts"  of  official  bodies  or  public  officers 
(Cal.  Code  Civ.  Proc.  §  1888).  Is  not  a  letter  a  "written  act  or  record  of  the  act" — the  act 
of  communicating?  See  La.  Rev.  Stat.  §  44:1  (1950)  for  a  broad,  general  definition  of 
public  records. 

81  See  Opinion  of  Legislative  Counsel  No.  110.  July  21.  1953.  in  Public  Records  Survey, 
supra  note  47  at  17,  for  list  of  twenty-four  statutes  declaring  documents  confidential. 
"In  general  the  statutes  declaring  certain  documents  confidential  are  indexed  only  by 
the  subject  matter.  Consequently,  a  complete  list  of  such  statutes  cannot  be  prepared  with- 
out a  careful  examination  of  all  the  laws  of  the  State."  Ibid.  A  survey  of  New  Jersey 
statutes  discloses  sixty-seven  known  statutes  that  classify  certain  documents  as  "public 
records"  and/or  "records  open  to  public  inspection."  Young.  Public  Records  in  New 
Jersey  (Rutgers  University  Press  Research  Survey  Study  No.  9,  1955). 
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A  steady  criticism  of  the  sunshine  law  was  that  requiring  open  meet- 
ings would  only  generate  secret  preconference  agreements  which  would 
be  formally  ratified  at  the  public  meeting.  True,  this  was  tried  by 
some  Florida  officials,  but  the  Florida  courts  have  since  made  clear 
in  a  number  of  decisions  that  the  sunshine  law?s  open-door  rule  applied 
to  all  meetings  dealing  with  the  public's  business.  For  instance,  the 
Supreme  Court  of  Florida,  in  Board  of  Public  Instruction  against 
Doran  1969,  ruled  that  the  "entire  decision  making  process'5  of  govern- 
ment is  subject  to  the  act,  not  just  "formal  meetings"  or  voting  ses- 
sions. For  further  information,  I  offer  an  annotated  report  on  the  law 
by  Robert  E.  Greenberg,  research  assistant  to  Prof.  L.  Harold  Levin- 
son  of  the  University  of  Florida  College  of  Law  and  ask  unanimous 
consent  that  the  report  be  printed  in  the  Record. 

There  being  no  objection,  the  report  was  ordered  to  be  printed  in  the 
Record  as  follows : 

Ax  Annotated  History  of  Florida's  "Sunshine  Law" 

(By  Robert  E.  Greenberg) 

THE  BEGINNING 

On  April  12,  1961,  Senator  Cliff  Herrell  of  Miami  introduced  a  bill  to  ban 
secret  meetings  by  governmental  agencies.1  It  heralded  Florida's  first  attempt 
to  replace  "molehill  government"  with  "government  in  the  sunshine." 

Herrell's  bill  carried  no  penalties  for  officials  who  conducted  public  business 
in  private.2  The  proposed  law  provided  that  "no  administrative  body  of  the 
state,  a  county,  district  or  city  shall  hold  meetings  which  are  closed  to  the 
public."  8  The  prohibition  applied  to  informal  gatherings,  as  well  as  formal,  if 
official  business  was  the  subject  of  the  meeting.  Meetings  concerned  with  confi- 
dential investigations,  merit  examinations,  unsubstantiated  charges  against  per- 
sonnel, land  acquisitions  where  premature  disclosure  would  increase  prices  and 
state  secrets  would  be  exempt  * 

A  similar  proposal  by  Senator  J.  Emory  Cross5  of  Gainesville  included  a 
penalty  for  violation  of  the  open  meeting  requirement.6  This  same  bill,  when 
introduced  in  1967.  eventually  became  §  286.011,  Florida  Statutes,  or  the  Gov- 
ernment-in-the-Sunshine  Law.7  After  its  introduction  in  1961,  the  issue  died  in 
committee.  The  same  fate  awaited  it  for  five  more  years.  One  newspaper  char- 
acterized the  vote  as  ".  .  .  wise  cracking,  laughing  .  .  ."  at  Floridians.  denying 
the  people  public  meetings.8 

State  Attorney  General  Richard  W.  Ervin  favored  and  appeared  on  behalf  of 
the  proposed  legislation.  It  was  his  hope  to  create  some  sort  of  "honor  system'' 
to  provide  a  rule  of  conduct  which  the  cabinet,  county  commissions,  and  state 
agencies  could  follow.8  "I  believe  this  bill  would  create  more  confidence  in  gov- 
ernment." M  Though  private  meetings  are  "more  expeditious,"  Ervin  felt  that 
secrecy  caused  more  errors  in  judgment  than  public  meetings."  Where  you  know 
what  you  say  and  do  is  going  to  be  put  down,"  public  officials  are  inclined  to  be 
more  cautious." 

The  success  of  the  embryonic  Sunshine  Law  may  well  have  been  caused  by  the 
federal  court  decision  requiring  new  elections  in  accord  with  one  man,  one  vote 


1Fla.  S.  .Tour.  103  (April  1061). 
8  Tampa  Tribune,  April  12.  1961. 
*  Td. 
«  Td. 

s  Fla.  S.  Jour.  125  (April  1961). 

6  Tampa  Tribune,  April  13,  1961. 

7  Id.  In  §  1  the  only  addition  being :  ".  .  .  at  which  official  acts  are  to  be  taken.  .  . 
In  §  2  the  original  appeared  as  the  first  sentence  only.  §  3  containing  the  penal  provisions 
was  nmendod  by  Ch.  71-136.  Laws  of  Florida  (1971). 

8  Tampa  Tribune.  May  4,  1961.  One  Senator  was  quoted  :  "My  people  don't  want  it.  They 
like  secret  mpetings."  Another  was  heard  to  say  that  the  death  vote  was  representative  of 
troo'l  government. 

9  Id. 
m  Id. 
»  Id. 
u  Id. 


37 


reapportionment,  to  balance  the  urban-rural  percentage  that  had  for  so  many 
years  been  tipped  against  the  more  liberal  cities.  One  could  say  that  when  the 
"porchoppers"  lost  control  of  the  Legislature,  Sunshine's  passage  was  inevitable. 

Fortuitously,  the  Senate  chamber  was  then  engaged  in  a  debate  over  "executive 
sessions"  and  their  abuses.  The  media  had  been  aroused  when  one  of  their 
number  refused  to  leave  one  of  these  sessions  and  was  forcibly  ejected.13 


GOVERNMENT- IN -THE   SUNSHINE  I   APPENDIX  A 

On  April  13,  1967,  S.B.  9,  later  to  become  §286.011,  Florida  Statutes,  was 
placed  on  the  Senate  calendar,  the  first  time  in  history  such  a  measure  survived 
committee  politics.1*  "The  public's  business  should  be  conducted  in  public;  .  . 
this  won't  completely  stop  secret  huddles  but  it  will  require  that  discretion  be 
used."  * 

Two  days  later  the  bill  was  passed  by  the  Senate  and  sent  to  the  House  u  where 
three  amendments  were  offered.  The  Senate  agreed  to  one  amendment  vesting 
the  Circuit  Courts  of  the  state  with  injunctive  powers  to  prevent  future 
violations,  and  rejected  two  others  exempting  personnel  and  other  secret  matters 
from  the  purview  of  the  law.17 

Perhaps  the  best  account  of  the  drama  on  the  floor  appeared  in  a  Tampa  news- 
paper article : 18 

"The  Government  in  the  Sunshine  bill  whipped  back  and  forth  between  the  two 
houses  of  the  legislature  yesterday  like  a  woman  scorned." 

The  Tampa  Tribune  reported  on  June  28,  1967  that  Nebraska  had  that  day 
passed  an  "open  meeting"  bill  similar  to  the  Florida  proposal.  "It  requires  any 
governing  body  using  public  money  or  recommending  such  spending  to  hold  meet- 
ings open  to  the  public."  The  media  would  not  forget. 

When  the  government  in  the  sunshine  bill  finally  emerged  from  a  joint  House- 
Sen;1.;'?  Committee,  it  was  intact,  with  the  addition  of  the  injunctive  remedies 
now  available.19 


THE   FIBST   DECISION  I    APPENDIX  B 


In  1969,  the  Dade  County  Circuit  Court  issued  what  amounts  to  the  first 
reported  opinion  interpreting  the  government  in  the  sunshine  law,  in  Berns  v.  City 
of  Miami  Beach.30 

The  newspaper  publisher,  editor,  and  a  reporter  of  the  Miami  Beach  Sun,21 
filed  suit  charging  the  defendant  city  and  its  councilmen  with  holding  secret 
meetings  in  violation  of  the  government  in  the  sunshine  law.22  The  relief  prayed 
for  was  an  injunction  prohibiting  the  council  from  holding  any  more  meetings  at 
which  official  acts  were  to  be  taken  where  the  public  was  excluded. 

The  complaint  alleged  that  defendants  caused  the  reporter  to  be  arrested  and 
charged  with  disorderly  conduct  for  refusal  to  leave  the  city  manager's  office; 
that  the  reporter's  conduct  was  at  all  times  peaceful  and  orderly ;  and  that  his 
refusal  to  leave  the  office  was  based  solely  on  the  belief  that  the  defendants  were 
contemplating  holding  a  secret  meeting ;  and  that  he  was  under  instructions  from 
his  superiors  at  the  newspaper  to  cover  all  of  the  defendants'  meetings,  secret  or 
otherwise.23 

The  defendants  countered  by  admitting  that  they  had  "gotten  together"  in  pri- 
vate, usually  in  the  city  manager's  office,  and  usually  an  hour  or  so  before  the 
regular  city  council  meetings.24  The  defendant  described  these  pre-meeting  meet- 


13  St.  Petersburg  Times,  April  6,  1967,  see  also  Tampa  Tribnne,  April  11,  1967. 

14  Fla.  S.  Jour.  23  (April  1967). 

^Florida  Times-Union,  April  14,  1967.  The  bill  received  unanimous  approval  in  the 
Judiciary  Committee. 
16  Fla.  S.  Jour.  93  (April  1967). 
"Fla.  S.  Jour.  679  (June  1967). 
18  Tampa  Tribune,  June  9,  1967. 
»  Id.  on  June  28,  1967. 

20  32  Fla.  Supp.  7  (#68-17875  Circuit  Court,  Dade  County.  March  25,  1969)  affd,  231 
So.  2d  847  (3d  D.C.A.  Fla.  1970)  aff'd  245  So.  2d  845  (Fla.  1971). 

21  Now  called  The  Miami  Beach  Sun-Reporter.  Robert  Swift,  the  editor  at  the  time, 
is  no  longer  associated  with  the  paper.  There  are  no  current  emplovees  who  were  with  the 
paper  when  the  suit  was  filed.  The  paper  was  owned  by  Louis  Wolfson  at  the  time.  We  ex- 
pect to  receive  the  briefs  used  in  argument  before  the  Supreme  Court  of  Florida  shortlv 

22  §  286.011  Fla.  Stats.  (1971). 

23  Fla.  Supp.  7  at  8.  The  Court  had  earlier  denied  defendant's  motion  to  dismiss  on 
t^J^ounds- that  §286.011  did  not  apply  to  municipalities.  See,  Op.  Atty.  Gen.  071-171 
(1971)  and  §  1.01  Fla.  Stats.  (1971). 

2iId.  at  9.  Attorney  General  Shevin  will  later  condemn  this  very  practice  as  one  the 
law  was  designed  to  thwart.  Op.  Atty.  Gen.  071-32  (1971). 
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ings  as  "briefing  sessions,"  "conferences,"  or  "backgrounders."  25  The  public  and 
press  were  neither  aware  of  the  times  of  these  sessions  nor  permitted  to  be 
present.26 

Judge  King,  in  granting  a  permanent  injunction,  held  that  there  is  no  such 
right  to  hold  such  meetings  under  the  Sunshine  Statute.  "The  legislature  did  not 
exclude,  by  subject,  certain  matters  which  could  be  discussed  in  private.  It  is  the 
prerogative  of  the  legislature  to  specify  those  matters  which  must  be  considered 
as  public  meetings  and  if  they  so  elect,  specify  those  matters  which  may  be 
considered  privately."  27 

Notwithstanding  the  court's  finding  that  voting  did  in  fact  take  place  behind 
closed  doors,  the  judge  felt  that,  ".  .  .  the  purpose  of  this  opening  meeting  statute 
would  be  frustrated  if  the  entire  deliberative  process  could  be  held  behind  closed 
doors  only  to  emerge  in  public  for  a  show  of  hands." 28 

WitJi  all  the  clamor  that  has  preceded  and  followed  the  enactment  of  the  Sun- 
shine Law.  concerning  what  is  covered  and  what  is  not,  Judge  King  had  no  trouble 
in  reading  the  statute  to  effect  Senator  Cross'  intent : 

"The  Florida  Legislature  has  mandated  that  the  public  has  the  right  to  know 
without  exception,  when,  how,  and  why  its  business  is  being  conducted.  Delibera- 
tions, sessions,  conferences,  briefings,  expressions,  discussions,  proposals,  recom- 
mendations, actions,  reports,  etc.  must  be  open  to  the  public,  for  these  are  as 
much  official  acts  as  the  final  vote  itself.  The  legislative  intent  is  clear.  The  col- 
lective acquisition  and  exchange  of  facts  by  the  defendants  is  required  to  be 
made  in  public.  The  reasons  for  and  against  a  choice  of  a  course  of  action  are 
'official  acts.'  Obviously,  the  vote  cannot  be  had  without  the  prior  receipt  and 
exchange  of  ideas  and  information." 28  (emphasis  added). 

In  the  court's  findings  the  trial  judge  mentioned,  inter  alia,  that  the  plaintiffs 
had  standing  to  sue.80  At  this  point  one  must  speculate  whether  the  pending 
criminal  charge  entered  into  the  judge's  decision.  Further,  it  is  not  made  clear 
whether  the  Sunshine  Law  will  be  deemed  a  valid  defense  in  the  instant  case; 
rather,  the  judge  enjoined  the  defendants  from  continuing  the  prosecution  of  the 
plaintiff  reporter. 

Various  other  newspapers 31  reported  Sunshine  violations :  In  Alachua  County 
the  members  of  the  school  board  met  at  the  home  of  the  acting  chairman  during 
the  1968  teacher  crisis — the  meeting  held  at  night  was  termed  a  coffee  get- 
together  instead  of  a  meeting.  The  city  commissioners  of  Stuart,  Florida  were 
indicted  and  suspended  by  Governor  Kirk  for  holding  secret  meetings  for  which 
they  kept  no  minutes,  while  they  parceled  out  bonuses  to  two  city  employees.  In 
Alachua  County  in  1969  the  State  Attorney  and  the  State  Auditor  refused  to 
divulge  any  information  concerning  the  fiscal  affairs  of  the  Court  of  Record,  then 
under  investigation. 

Commenting  on  the  secret  investigation  of  the  Court  of  Record,  the  Gainesville 
Sun  editorialized : 83  "Our  purpose  for  reading  such  facts  into  the  record  is  a 
simple  one.  We  think  government-in-secrecy  is  a  mistake  which  undermines  public 
confidence.  And  we  don't  think  such  mistakes  should  be  repeated." 

TIMES  PUBLISHING  FTBST  APPELLATE  REVIEW:  APPENDIX  C 

Times  Publishing  Company  v.  Williams™  represents  the  first  considered  opinion 
of  a  Florida  Appellate  Court  construing  the  government  in  the  sunshine  law. 

The  appellants.  Times  Publishing  Company,84  filed  a  complaint  in  the  Pinellas 
County  Court  alleging  that  the  county  school  board  had  held  various  secret  meet- 
ings during  1967  and  1968,  subsequent  to  the  enactment  of  the  Sunshine  Law.  At 
the  conclusion  of  the  testimony,  the  trial  judge  denied  plaintiffs'  prayer  for  an 
injunction  to  preclude  such  future  activity. 


—  it*. 

28  Id.  The  defendants  contended  that  primarily:  a)  land  acquisitions  or  condemnations; 
b)  personnel  matters;  and  c)  pending  litigation  were  discussed  at  these  sessions.  Note 
the  similarity  to  the  Herrell  bill,  see,  note  4,  supra. 

™  Id. 

M  Id.  Note  the  similar  train  of  thought  in  071-32,  supra,  note  24. 

»  Id. 

"  Id.  at  10. 

81  E.g.,  Gainesville  Sun.  editorial,  January  26.  1969. 
"  Id. 

»  222  So.  2d.  470  (2d  D.C.A.  Fla.  1969). 

**  Publishers  of  the  St.  Petersburg  Times  were  Betty  Orsinl  and  Charles  Patrick. 
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On  appeal,  the  appellants  contended  that  "injunctive  relief  is  available  to  the 
members  of  the  public  to  enjoin  and  prohibit  the  Board  of  Public  Instruction  of 
Pinellas  County,  Florida,  from  holding  meetings  at  which  official  acts  are  to  be 
taken  if  the  public  is  to  be  excluded."35  Appellants  also  urged  that  whenever 
the  board  met  "informally"  or  for  any  purposes  relating  to  the  operation  of  the 
schools  and  excluded  the  public,  the  board  was  violating  the  statute  and  should 
likewise  be  enjoined  from  holding  such  secret  meetings. 

The  court  found,  as  a  matter  of  law,  that  since  the  act  relates  to  \  .  .  all 
meetings  ...  at  which  official  acts  are  to  be  taken.  .  .",  it  is  obvious  the  legisla- 
ture intended  to  extend  application  of  the  "open  meeting"  concept  so  as  to  bind 
every  board  or  commission  of  the  state,  or  of  any  county  or  political  subdivision 
over  which  it  has  dominion  or  control.88 

The  Court  felt  that  the  Government  in  the  Sunshine  Law  was  a  "declaration 
of  public  policy,  the  frustration  of  which  constituted"  irreparable  injury  to  the 
public  interest.37  To  effectuate  this  policy,  it  was  the  entire  decisionmaking  process 
that  the  legislature  intended  to  affect  by  the  enactment  of  the  statute.  "Every 
thought,  as  well  as  every  affirmative  act,  of  a  public  official  as  it  relates  to  and 
is  within  the  scope  of  his  official  duties,  is  a  matter  of  public  concern."88  Every 
step  in  the  process  culminating  in  a  decision,  is  an  indispensable  requisite  to 
"formal  action" ;  it  therefore  follows  that  each  such  step  constitutes  an  "official 
act,"  an  indispensable  requisite  to  "formal  action,"  within  the  meaning  of  the 
act.3* 

In  interpreting  the  intent  of  the  legislature,  the  Court  came  to  the  conclusion 
that  "official  acts"  cannot  be  limited  to  "formal  action."  The  formal  act  of  voting 
on  an  issue,  or  the  formal  execution  of  an  official  document,  easily  ascertainable 
from  the  record,  encompassed  only  a  fraction  of  the  real  need  for  the  act's  crea- 
tion. "It  is  how  and  why  the  officials  decided  to  so  act  which  interests  the 
public."  40  ".  .  .  the  legislature  could  only  have  meant  to  include  therein  the 
acts  of  deliberation,  discussion,  and  deciding  occurring  prior  and  leading  up  to 
the  affiniative  "formal  action"  which  renders  official  the  final  decisions  of  the 
governing  bodies."  41 

The  Court  then  went  on  to  deal  with  the  questiton  of  exceptions  to  the  open 
meeting  mandate  of  the  act ;  specifically,  where  personnel  matters  were  involved. 

As  a  matter  of  law  the  court  held  that,  "any  rights  or  privileges  (here  personnel 
matters)  . . .  third  parties  might  have  must  be  found  elsewhere,''  and  the  agencies, 
etc.  governed  by  the  sunshine  law  could  not  rely  on  the  rights  and  privileges  of 
these  third  parties  to  disregard  and  circumvent  the  provisions  of  the  act.42 

In  keeping  with  the  notion  that  personnel  matters  were  not  legally  protected, 
the  Court  left  open  the  door  for  future  "real"  privileges.  "The  attorney-client 
relationship  is  a  unique  one  under  the  law.  Within  this  relationship  both  the  at- 
torney and  the  client  enjoy  rights  and  privileges  independent  of  each  other.43 
Clearly,  the  area  of  the  attorney-client  relationship  which  is  excepted  from  the 
statute  is  that  which  would  conflict  with  the  ethical  obligations  of  the  profession. 
"It  is  our  conclusion,  therefore,  that  the  legislature  is  fully  aware  of  its  con- 
stitutional limitations  and  did  not  intend  ...  to  place  attorneys  in  a  position  of 
having  no  alternative  but  to  violate  the  Canons  of  Ethics." 44  All  other  consulta- 
tions between  the  public  agency  and  its  counsel  are  precluded,  "since  the  public 
has  waived  any  privilege  of  confidentiality  it  may  have  by  virtue  of  such 
relationship."  45 


35  Id.  at  472.  Compare  these  contentions  with  the  allegations  in  the  complaint  in  Bents, 
supra.  See  also,  appellant's  brief  at  10. 

36  222  So.  2d  at  473.  The  Court  then  referred  to  Walling  v.  Carlton,  190  Fla.  97,  147  So. 
236  (1933)  where  "official  act"  was  defined  as  :  "any  act  done  by  the  officer  in  his  official 
capacity  under  color  and  by  virtue  of  his  office." 

w  222  So.  2d  at  473. 

38  Id.  See  also,  appellant's  brief  at  25-6. 

*>Id. 

40  Id.  at  474.  But  see,  Bassett  v.  Braddock,  infra. 
«  Id. 

42  Id.  The  Court  stated  that  the  public  interest  may  not  be  served  by  closed  door  per- 
sonnel hearings.  "The  public  has  chosen  to  deny  any  privilege  or  discretion  in  appellee 
and  similar  governmental  bodies  to  conduct  closed  meetings." 

43  222  So.  2d  at  475.  See  Florida  Bar  v.  Massfeller,  170  So.  2d  834  (Fla.  1965). 

44  222  So.  2d  at  476. 

45  Id.  The  Court  later  receded  from  this  position  in  Bassett  v.  Braddock,  262  So.  2d 
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FORESEEABLE  ACTION  TEST:  APPENDIX  D 

In  Board  of  Public  Instruction  of  Broward  Covnty  v.  Doran**  the  Florida 
Supreme  Court  held  that  the  statute  was  sufficiently  precise  and  afforded  ade- 
quate standards  to  afford  due  process  to  those  charged  with  violations  of  the  law. 

As  per  the  previous  cases  the  plaintiffs  alleged  violations  of  law,  seeking  an 
injunction  to  prevent  such  future  activity. 

In  its  answer,  the  defendant  school  board  admitted  that  members  of  the  board 
meet  for  an  informal  conference  at  which  no  official  acts  were  to  be  taken  or  were 
taken,  and  at  which  time  the  public  was  excluded ;  thereafter  the  board  would 
hold  "open,"  public  meetings.  The  affidavits  of  the  several  parties  indicated  that 
there  were  several  occasions  when  the  board  retired  to  discuss  matters  in  private, 
though  no  formal  action  was  taken.47 

In  determining  that  the  statutory  language  provided  adequate  guidelines  the 
court  adopted  a  "foreseeable  action"  test.  "The  obvious  intent  was  to  cover  any 
gathering  of  the  members  where  the  members  deal  with  some  matter  on  which 
foreseeable  action  will  be  taken  by  the  board." 48 

In  short,  the  statutory  language  conveyed  a  definite  warning  as  to  proscribed 
conduct  when  measured  by  common  understanding  or  practices.48  "Statutes  en- 
acted for  the  public  benefit  should  be  interpreted  most  favorably  to  the  public." 

"One  purpose  of  the  Sunshine  Law  was  to  maintain  the  faith  of  the  pub  lie- 
in  governmental  agencies.  Regardless  of  their  good  intentions,  these  specified 
boards  and  commisions,  through  devious  ways,  should  not  be  allowed  to  deprive 
the  public  of  this  inalienable  right  to  be  present  and  to  be  heard  at  all  delibera- 
tions wherein  decisions  affecting  the  public  are  being  made."  50 

In  referring  to  the  law  as  clarified  by  the  Court,  one  official  described  it  as 
"that  idiot  decision."  51  "If  it  doesn't  make  liars  out  of  us,  it  makes  connivers  out 
of  us."  52 

In  retrospect,  compliance  at  first  was  slow  and  officials  in  some  areas  seemed 
convinced  the  law  implicitly  contained  certain  exemptions. 

The  1969  decision  in  Times  Publishing  Co.  v.  Williams,  supra,53  was  a  signifi- 
cant step  in  developing  an  expansive  interpretation.  Subsequent  rulings  removed 
all  clouds  as  to  the  full  impact  of  the  law.54  A  survey  by  the  Associated  Press  re- 
vealed that  dramatic  changes  in  the  management  of  government  had  begun.55 
Among  the  more  striking  examples. 

(1)  The  Orange  County  Commission  no  longer  bodily  removes  reporters  when 
they  are  not  wanted  ;  ** 

(2)  The  Broward  County  School  Board  (the  defendant  in  the  Dor  an  case) 
acquiesced ; 67 

(3)  The  State  Cabinet's  longstanding  practice  of  breakfast  at  the  Duval  Hotel 
and  coffee  in  the  governor's  office  prior  to  the  regular  meeting  has  collapsed ; 83 

(4)  The  State  Board  of  Regents'  frequently -invoked  rule  of  excluding  reporters 
when  selection  of  a  University  president  has  come  up  has  been  ended ; 58 

(5)  The  Miami  Beach  City  Council,  famous  for  its  meetings  in  the  back  room 
of  Mendelsons  Meat  Market,  is  now  conducting  business  in  the  open ; 60 


46  224  So.  2d  693  (Fla.  1969),  reh.  denied,  July  29,  1969.  In  the  rehearing  petition, 
school  board  attorney  Shanleweller  contended  that  the  court's  decision  "seems  to  be 
broader  than  the  express  language  of  the  act  itself",  and  that  "it  is  difficult  to  conceive 
why  the  narrower  sunshine  law  is  given  the  broadest  interpretation  by  the  court."  See, 
Tampa  Tribune,  July  30,  1969. 

47  224  So.  2d  at  696.  "Items  were  passed  by  letter  and  number  and  it  was  impossible 
for  the  public  to  understand  the  items  being  considered." 

48  Id.  at  698. 

40  The  Court  did  imply  that  the  statute  does  require  a  charge  and  proof  of  scienter 

even  though  it  is  not  specified  as  a  specific  element  of  the  offense. 

50  Id.  at  699.  The  injunction  was  accordingly  affirmed. 

51  Tampa  Tribune,  August  3,  1969.  referring  to  the  Williams  decision. 
B2  Id.  Paul  Pickett,  then  Orange  County  Commission  Chairman. 

68  See  note  33. 

M  But  see  Bassett  v.  Braddock,  262  So.  2d  425  (Fla.  1972)  abruptly  reversing  the  snow- 
balling trend  established  in  these  cases. 
55  Tampa  Tribune,  August  3,  1969. 

M  Id.  Chairman  Pickett  was  not  happy  about  the  Supreme  Court  Opinion,  when  informed 
by  the  County  Attorney. 

67  Id.  Whenever  we  have  a  quorum  present  we  shall  be  open  to  the  press  and  public : 

Supt.  Ralph  Staten. 

Bs  Id.  "I  believe  that  it  should  be  the  policy  of  the  governor  and  all  Cabinet  members  to 

take  care  that  at  such  times  as  they  are  together,  the  press  and  public  should  have  com- 
plete access  to  the  meetings  .  .  ."  Letter  to  Governor  Kirk,  by  Attorney  General  Earl 

Faireloth. 
"  Id. 
«  Id. 
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(0)  The  Leon  Comity  School  Board  no  longer  holds  secret  sessions  while  dis- 
cussing integration,  and  choice  of  a  consultant ; 61 

(7)  The  Lee  County  School  Board  no  longer  closes  its  doors  in  attempting  to 
deal  with  recurring  teacher  disputes  ; 63  and 

(8)  The  St.  Petersburg  City  Council  has  abandoned  its  long  famous  "executive 
session,"  partly  because  of  the  Supreme  Court,  partly  because  the  three  new  mem- 
bers elected  had  all  campaigned  against  the  practice.*3 

The  radical  changes  brought  by  the  Sunshine  Law  seemed  to  catch  many  offi- 
cials in  a  state  of  shock  and  disbelief. 

Two  schemes  designed  to  circumvent  the  effects  of  the  newly  vitalized  law  were 
quickly  instituted:  (1)  two-party  meetings  and  (2)  proliferating  memoranda.01 
The  two-party  meeting  operated  thus :  The  head  of  the  board  would  meet  with 
other  members  of  the  board,  one  at  a  time,  on  a  touchy  subject  until  some  con- 
sensus had  been  arrived  at,  or  at  least  until  all  the  members  of  the  board  had 
been  briefed  sufficiently  on  its  background,  so  that  no  debate  need  occur  at  a 
formal  meeting.65  Utilization  of  memos,  one  after  the  other  between  commission- 
ers or  board  members  would  eventually  "type  out"  an  issue. 

Perhaps  the  greatest  challenge  to  the  law  came  in  the  form  of  threatened  libel 
suits  for  damaging  and  libeling  discharged  public  employees.*0  One  Commission 
Chairman  voiced  his  intent  to  seek  legislative  changes  in  1970  to  exempt  person- 
nel, legal  matters,  and  condemnation  proceedings  from  the  law's  purview.07 

THE  QUASI- JUDICIAL  EXCEPTION  '.  APPENDIX  E 

On  January  27, 1970,  the  First  District  Court  of  Appeal  admitted  an  exception 
to  the  Government  in  the  Sunshine  Law.08  In  Canney  v.  Bd.  of  Public  Instruction 
of  Alachua  County,™  petitioner  sought  review  of  the  board's  action  in  suspending 
him  from  school,  for  failing  to  comply  with  a  hair  styling  regulation. 

While  the  main  thrust  of  the  opinion  was  concerned  with  the  fulfillment  of  due 
process  requirements  in  administrative  proceedings,  and  the  validity  of  a  regula- 
tion pursuant  to  legislative  authority  in  the  absence  of  some  judicial  determina- 
tion, the  question  of  Government  in  the  Sunshine  arose  in  connection  with  the 
board's  recess  to  reach  a  decision  in  the  case.70 

The  Court  held  that  the  School  Board  was  acting  "in  a  quasi- judicial  capacity," 
and  the  conference  held  by  it  was  privileged  and  did  not  fall  within  the  purview 
of  the  (Sunshine)  statute.71 

For  purposes  of  controlling  authority,  one  district  is  not  bound  by  the  decision 
of  a  sister  district,  and  therein  lies  the  basis  of  conflict  certiorari  to  the  Florida 
Supreme  Court,72  The  District  Court  of  Appeal  for  the  First  District  observed 
that  notwithstanding  the  Second  District's  dicta  to  the  effect  that  quasi-judicial 
functions  were  not  excepted  by  the  Legislature  from  the  application  of  said 
statute,73  "the  Legislature  is  not  empowered,  by  statute  or  otherwise,  to  prescribe 
the  conduct  of  the  internal  government  of  the  judicial  branch." 7* 

The  rationale  used  to  reach  this  result  was  ambiguous  at  best.  The  Court  at  the 
outset  established  that  the  Legislature  may  create  and  vest  county  school  boards 
with  qua  si- judicial  functions ;  however,  once  so  endowed  with  judicial 78  charac- 
teristics, the  Legislature's  prerogatives  ceased  to  exist.76 

63  Id.  One  of  the  campaigning  councilwomen  said  that,  "It  was  my  reason  for  running, 
and  I  feel  the  Sunshine  Law  has  given  us  a  little  bit  of  backbone." 

64  Id.  The  two-party  meeting  was  popularized  by  Orange  County  Commission  Chairman 
Pickett.  See  note  60  and  accompanying  text. 

65  Pickett  conceded  that  he  may  well  be  violating  the  intent  if  not  the  letter  of  the 
Court's  order  but  he  refused  to  put  himself  in  a  position  of  discussing  charges  against  a 
county  employee  in  public  if  they  were  unsubstantiated.  Bee  Op.  Attv.  Gen.  071-032  (1971) 

68  Two  Broward  County  School  Board  employees  resigned  and  threatened  suit  because 
of  a  critical  remark  made  by  a  member  of  the  Board. 

67  Tampa  Tribune,  August  3,  1969. 

68  Canney  v.  Board  of  Public  Instruction  of  Alachua  County,  231  So.  2d  34  (1  D  C.A.  Fla 
1970)  reh.  denied,  January  27,  1970. 

«°Id. 

™  Id.  at  39. 
1 1d. 

•2Fla.  Const,  art.  V.  §  4  (2)  (1968). 

™  Time  Publishing  Company  v.  Williams,  222  So.  2d  470,  474  (2d  D.C.A.  Fla.  1969), 
Fla  1970^  V'  Board  0f  PubHc  Instruction  of  Alachua  County,  231  So,  2d  34  (1  D.C.A. 
♦JJJEfc6  ?bruPt  shift  in  terminology  from  quasi-judicial  functions  to  judicial  charac- 
th?t9l£d8^^^  unwarranted.  It  is  this  slip  in  terminological  consistency 

*»  Canney  v.  Board  of  Public  Instruction  of  Alachua  County,  supra. 
80-459 — 77  4 
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Analyzing  the  school  board's  recess  to  the  "conference  room  of  the  Supreme 
court  of  Florida"  or  the  "petit  jury  room"  when  the  deliberations  are  taking 
place,77  the  Court  held  that  "neither  the  public  nor  the  press  has  any  more  right 
to  enter  into  the  judicial  deliberations  of  the  members  of  a  county  school  board 
of  public  instruction  . . .'' 78 

RENEWED   NOTICE  UNNECESSARY  '.   APPENDIX  F 

Iii  Shaughnessy  v.  Metropolitan  Dade  County,70  the  Third  District  Court  of 
Appeal  held  that  a  continued  matter  may  be  disposed  of  at  a  later  specified 
meeting  without  the  necessity  of  repeating  the  notice  or  public  hearing  require- 
ments of  the  Sunshine  Law.80 

The  Zoning  Appeals  Board  of  Dade  County,  after  notice  and  public  hearing, 
deadlocked  over  whether  to  grant  an  application  for  a  special  use  permit,  and 
set  the  matter  over  to  a  later  specified  date,  and  acted  thereon  without  further 
notice  or  public  hearing.81  When  the  county  commissioner  ratified  the  Board's 
action,  the  appellant  commenced  this  action. 

The  appellant's  allegations  specified  that  the  Zoning  Appeals  Board  failed  to 
abide  by  the  provisions  of  the  Sunshine  Law,  in  that  it  failed  to  give  the  required 
public  notice  about  the  meeting  wherein  the  second  vote  was  to  be  taken.82 

The  per  curiam  opinion  held  that  "all  official  action  of  the  Board  as  it  appears 
from  this  record  was  taken  in  open  public  meeting,"  and  did  not  thus  violate 
either  the  provisions  of  the  law  or  those  appellate  decisions  interpreting  the 
same.83 

berns  revisited:  appendix  q 

The  following  year  the  Berns  case  was  reviewed  by  the  Florida  Supreme  Court, 
sub  nom,  City  of  Miami  Beach  v.  Berns,**  The  Court  held  on  rehearing  that  where 
public  officials  meet  at  a  time  and  place  to  avoid  being  seen  or  heard  by  the 
public  to  transact  or  agree  to  transact  public  business  at  a  future  time  in  a 
certain  manner,  they  violate  the  Sunshine  Law,  regardless  of  the  formality  or 
lack  of  formality  the  meeting  takes* 

Section  165.22,  Florida  Statutes  provides  in  part  that : 

All  meetings  of  any  city  or  town  council  or  board  of  aldermen  of  any  city  or 
town  .  .  .  shall  be  held  open  to  the  public  .  .  .  (emphasis  added). 

In  Turk  v.  Richard,80  a  1950  case,  the  Court  held  that  the  open  meeting  re- 
quirement only  applied  when  a  municipal  council  was  assembled  in  a  formal 
session  attended  by  a  quorum. 

The  crux  of  the  Court's  rationale  in  the  Berns  case,  prohibiting  any  meeting 
whether  or  not  a  quorum  is  present,  rested  on  the  language  the  legislature 
chose  not  to  follow  when  drafting  section  286.011,  Florida  Statutes  "...  (I)f  the 
intent  of  the  Legislature  had  been  to  include  only  formal  assemblages  for  the 
transaction  of  official  business,"  87  it  would  not  have  been  necessary  to  "include 
a  provision  declaring  certain  meetings  as  public  meetings." 88 

The  Court  opined  that  in  enacting  this  piece  of  legislation  a  "general  revision 
of  the  law  applicable  to  open  meetings  of  public  agencies"  was  intended.89  There- 
fore, in  such  a  situation,  whether  or  not  this  right  to  attend  meetings  existed 
at  common-law,  or  whether  or  not  the  two  statutes  are  harmonized,  "we  are 


™7d. 

78  Id.  It  is  this  wording  that  lends  credence  to  the  belief  that  the  decision  is  limited 
to  school  boards  dealing  with  students.  Bassett,  infra,  broadened  the  interpretation  in  this 
reporter's  opinion.  I  feel  that  the  courts  are  carving  out  portions  of  a  school  board's 
activities  because  of  the  delicate  nature  of  their  work  and  the  potential  harm  facing 
Florida's  young,  impressionable  school  children. 

79  238  So.  2d  466  (3rd  D.C.A.  Fla.  1970),  rehearing  denied,  Sept.  30.  1970. 

80  The  first  vote  resulted  in  a  2-2  deadlock,  and  the  second  vote,  in  open  hearing  approved 
tho  application  2-0.  the  balance  of  the  quorum  abstaining  in  accordance  with  the  Board's 
rules.  In  accord  with  its  own  rules  and  general  principles  of  administrative  law,  the  Board 
continued  the  matter  without  further  notice  or  public  hearing.  See,  2  Am.  Jour.  2d,  Admin. 
Law  §  362. 

81  238  So.  2d  at  467. 
nId. 

83  Id.  The  Court  cited  all  the  cases  discussed  to  this  point. 

84  245  So.  2d  38  (Fla.  1970),  on  rehearing,  original  opinion  withdrawn.  See,  Tampa 
Tribune,  October  8,  1970.  The  District  Court  of  Appeal  certified  the  case  to  the  Florida 
Supreme  Court  as  a  question  of  great  public  interest. 

"Id. 

86  47  So.  2d  543  (Fla.  1950). 

«  245  So.  2d  at  40. 

88  Id.  See  also  Board  of  Public  Instruction  v.  Doran,  224  So.  2d  698,  698  (Fla.  1969), 

supra. 

"  245  So.  at  40. 
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persuaded  to  apply  the  rule  that  a  statute  enacted  for  the  public  benefit  should 
be  construed  liberally  in  favor  of  the  public  . .  .* 

The  Court  then  reinforced  the  Williams91  and  Doran9*  principles  that:  (1) 
Legislature  intended  to  expand  the  open  meeting  concept  to  bind  every  political 
subdivision  or  agency  over  which  it  has  dominion;  (2)  the  obvious  intent  was 
to  cover  gatherings  where  the  individuals  will  deal  with  matters  on  which 
foreseeable  action  may  be  taken  at  a  later  time;  and  (3)  the  proscriptive  conduct 
[(1)  &  (2)]  is  not  to  be  circumvented  by  matters  that  are  privileged,  pertaining 
to  the  duties  and  responsibilities  of  subject  bodies.93 

A  secret  meeting,  the  Court  said,  occurs  when  officials  meet  so  as  to  avoid  being 
seen  or  heard  by  the  public.9*  Whether  the  meeting  is  formal  or  not,  such  secretive 
action  violates  the  Sunshine  Law.  "It  is  the  law's  intent  that  any  meeting, 
relating  to  any  matter  on  which  foreseeable  action  will  be  taken,  occur  openly 
and  publicly.96 

The  opinion  contains  several  warnings;  it  warns  those  who  are  in  doubt 
whether  they  are  convening  in  violation  of  the  law  to  leave  the  meeting  forth- 
with,06 and  it  warns  those  who  hope  to  push  the  statute  beyond  debatable  limits 
that  the  majority  of  the  Court  will  meet  future  problems  on  a  case  by  case  basis 
as  they  arise.97  The  Court  stated : 

"The  Legislature  did  not  intend  to  muzzle  lawmakers  and  administrative 
boards  to  an  unreasonable  degree.  It  would  be  contrary  to  reason  and  violate 
the  right  of  free  speech  to  construe  the  law  to  prohibit  any  discussion  whatever 
by  public  offiicals  between  meetings.  The  practice  of  discussing  politics  and 
government  is  part  of  our  American  heritage  .  .  .',98 

Thus  if  there  is  no  intentional  secrecy  involved,  legislators  can  meet  and  dis- 
cuss their  business  without  worry.  "It  is  only  the  evil  of  closed  door  operation 
of  government  without  permitting  public  scrutiny  and  participation"  that  the 
law  seeks  to  prohibit.99 

A  joint  session  of  the  City  Commission  of  Gainesville  and  the  Alachua  County 
Commission  at  a  local  inn  was  scuttled  on  February  3,  1971,  in  deference  to  the 
Sunshine  Law.100  The  same  day  the  Gainesville  Sun  ran  an  editorial  entitled 
"Sratehouse  Orgy ;"  its  focus  was  the  Sunshine  Law.101  After  lauding  its  accom- 
plishments the  editorial  continued : 

"But  we  are  disturbed  by  recent  developments.  Not  only  has  Secretary  of 
State  Stone  removed  the  door  from  his  office  but  ...  an  Associated  Press  .  .  . 
reporter  .  .  .  (has)  .  .  .  interrupted  a  corporate  income  tax  strategy  session 
between  Governor  Askew  and  other  legislators  .  .  .  (I)t  appears  (that)  some 
of  these  fellows  are  trying  to  love  the  Sunshine  Law  to  death.  What  we  see  is  an 
informational  orgy,  put  on  foot  by  officialdom  and  naively  joined  by  newsmen, 
to  make  the  Sunshine  Law  unworkable." 102 

THE  TELEPHONE  RULING  AND  "STATEHOUSE  ORGY"  A  REACTION  '.   APPENDIX  H 

I  would  not  call  it  a  conspiracy,  but  clearly  a  good  many  politicians  in  Talla- 
hassee were  hoping  that  the  news  media  and  the  people  would  prove  the  law 
unworkable,  to  provide  ripe  justification  for  repealing  the  same.  The  editorial 
was  timely  warning  of  a  growing  movement. 

Just  five  days  later,  Governor  Askew  called  for  moderation  in  the  interpre- 
tation and  application  of  the  Sunshine  Law.  The  Governor  was  quoted  as  say- 
ing that  certain  "difficult  areas"  exist  in  government  which  do  not  lend  them- 
selves to  coverage  by  newsmen,  citing  legislative  strategy  meetings  as  an 
example.103  ''The  question  is  can  you  not  talk  to  anyone  about  the  business  of  the 
state  until  and  unless  the  representatives  of  the  press  hear  your  every  word?" 


">ld. 

91  Times  Publishing  Co.  v.  Williams,  222  So.  2d  470  (2d  D.C.A.  Fla.  1969). 

92  Board  of  Public  Instruction  of  Broward  County  v.  Doran,  224  So.  2d  693  (Fla.  1969). 

93  245  So.  2d  at  41. 
M7(i. 

*Id. 
96  Id. 
91  Id. 
98  Id. 
"Id. 

100  Gainesville  Sun,  February  3,  1971.  pg.  4. 

101  Id.  at  pg.  8. 

102  Id. 

103  Gainsville  Sun,  February  8,  1971.  pg.  15. 


44 


Governor  Askew  was  required  to  throw  open  an  "invitation  only"  dinner 
meeting  between  himself,  the  Cabinet  and  Capital  Center  architects,  on  March  10, 
1971,  because  of  the  Sunshine  Law.104 

On  March  3,  1971  Attorney  General  Shevin  rendered  an  opinion  that  held 
inter  alia  that  the  press  and  public  had  the  right  to  listen  in  on  telephone  con- 
versations between  public  officials.105 

Responding  to  this,  H.  G.  "Buddy"  Davis,  the  Pulitzer  Prize  winning  journalist 
who  wrote  the  "Statehouse  Orgy"  editorial  in  the  Gainesville  Sun,  was  quoted 
as  saying :  "When  a  responsible  guy  goes  around  and  says  two  officials  have  tc 
invite  reporters  to  listen  to  a  phone  conversation — that's  ridiculous."  106 

"Loving"  the  law  to  death,  Davis  said,  "would  make  the  law  so  obnoxious  and 
so  impossible,  and  so  unworkable,  it'll  have  to  be  changed  or  repealed.  It's  just 
that  simple."  107 

Attorney  General  Shevin  in  the  telephone  opinion  had  also  ruled  that  the 
phrase  "at  all  times"  prevents  a  board  from  holding  a  secret  ballot,  though  the 
vote  would  be  replayed  at  a  subsequent  public  meeting.108  If  members  of  the  press 
and  the  public  were  deliberately  excluded  from  the  public  offices  furnished  for 
the  conduct  of  the  public's  business,  there  would  then  be  a  Sunshine  Law  viola- 
tion in  the  opinion  of  the  Attorney  General.109 

Then  perhaps  Mr.  Davis  overstated  the  impact  of  the  "telephone"  ruling. 
Relying  on  Williams  and  Dor  an,  certain  telephone  conversations  which  are  part 
of  the  deliberative  process  which  would  ultimately  lead  to  recorded  action  at  a 
formal  public  meeting  could  not  be  conducted  covertly.110 

In  a  March  G,  1971  interview  with  the  Gainesville  Sun's  Capital  Bureau  corre- 
spondent, the  author  of  the  Sunshine  Law,  J.  Emory  Cross,  mused  that  the 
public-meeting  law  has  suffered  "telling  damage  from  recent  Court  and  Attorney 
General  opinions."  1X1  "What  they  do  is  make  it  absurd,"  categorizing  Shevin's 
telephone  ruling  as  "way  out"  absurd.112  The  other  major  snafu  according  to 
Cross  is  the  Supreme  Court  ruling  that  the  law  applies,  even  if  there  is  less  than 
a  quorum  present.  "Cross  said  he  thought  that  was  clearly  put,  indicating  he 
did  not  intend  to  prevent  a  couple  of  public  officials  meeting  for  dinner  or  talking 
on  the  phone  for  fear  of  violating  the  law."  113 

Perhaps  hardest  hit  by  the  Sunshine  Law  are  the  county  officials,  because  they 
work  on  problems  requiring  decisions  daily.  What  happens  when  several,  say 
two,  county  commissioners  meet  with  the  public  utilities  director,  or  plan  board 
member;  or  if  they  sit  down  and  talk  over  a  cup  of  coffee;  are  they  taking 
•official  action?"  Must  they  give  prior  notice? 

Must  city  or  county  commissioners  polled  by  the  Melbourne  Times  in  1971  felt 
that  it  was  not  a  violation,  and  if  it  was,  then  the  law  was  too  extreme.114  If  I 
had  a  choice  of  the  Sunshine  Law  or  nothing,  I'd  take  the  Sunshine  Law."  115 

Refining  the  law 

In  an  effort  to  clarify  an  earlier  opinion  the  Attorney  General  of  Florida 
opined  on  March  31,  1971  that  if  a  school  board  voted  for  a  new  superintendent 
by  code  number  rather  than  by  name  there  would  be  no  per  se  violation  of  the 
law,  provided  that  all  the  facts  available  to  the  board  would  also  be  available 
to  the  public  and  press,  and  that  all  such  votes  or  other  actions  of  the  board 
be  open  to  the  press  and  public.110 

On  the  question  of  the  validity  or  invalidity  of  action  taken  by  a  public  body 
in  violation  of  the  law,  it  was  Shevin's  opinion  that  it  is  not  void  ab  initio,  but 
rather  voidable,  and  may  be  corrected  by  subsequent  re-enactment  nunc  pro 
tunc.U7 


i*  id. 

105  Tampa  Tribune,  February  8,  1971.  It  should  be  noted  that  Senator  Askew  voted 
for  the  Cross  bill. 

108  Melbourne  Times,  March  19,  1971.  pg.  3. 

107  Id. 

108  Id.  at  4.  The  opinion  actually  uses  the  words  "purposely  secret."  There  is  no  Invita- 
tion requirement.  See,  Op.  Atty,  Gen.  071-32  (March  1971). 

i°»  Id. 
Id. 

111  Gainesville  Sun,  March  6,  1971.  pg.  6. 

i«  Id. 
Id. 

114  Melbourne  Times,  March  19.  1971. 

m  Id.  Commissioner  Steele  of  Brevard  County. 

»«Op.  Atty.  Gen.  071-58.  (March  1971). 

117  Id.  The  opinion  eontains  a  warning  against  using  the  nunc  pro  tunc  reenactment  to 
avoid  the  effect  of  the  law. 
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In  the  1971  Legislative  session  several  bills  were  successfully  introduced  to 
modify  the  Sunshine  Law.m  One  bill  listed  six  exceptions  to  be  written  Into  the 
law  that  would  have  virtually  repealed  open-meeting  requirements.  The  amend- 
ment provided  that  quasi-judicial  bodies,  matters  of  national  security,  land 
transactions,  personnel  problems,  conferences  with  attorneys,  and  other  '  sensitive 
matters"  would  be  allowed  behind  closed  doors."* 

Another  defeated  amendment  would  have  provided  for  closed  door  sessions  to 
deal  with  "matters  which,  if  discussed  in  public,  would  be  likely  to  benefit  a 
party  whose  interests  are  adverse  to  those  of  the  general  community."  m 

In  testimony  before  the  House  Governmental  Organization  and  Efficiency 
Committee,  Attorney  General  Shevin  urged  defeat  of  the  above  bills  charging 
public  officials :  "Give  politicians  an  excuse  to  violate  the  government-in-the- 
sunshine  law,  and  that's  what  they  will  do."  m 

"If  you  give  these  exemptions  1-2-3-4.  they  will  do  more  than  1-2-3-i  when  they 
get  behind  closed  doors.  I  think  it  would  be  a  step  backwards  to  amend  this 
law."  122  The  law.  according  to  the  Attorney  General,  was  not  hard  to  Interpret 
as  long  as  the  basic  point,  that  elected  officials  are  to  be  prohibited  from  delib- 
erately trying  to  exclude  press  and  public,  is  kept  in  mind  at  all  times. 

Members  of  the  Florida  Society  of  Newspaper  Editors  felt  that  politicians  were 
exaggerating  when  they  said  newsmen  wanted  to  listen  in  on  telephone  conver- 
sations. "Our  concern  is  with  closed  meetings  or  hideaway  meetings  by  a  quorum 
or  committee  with  the  authority  to  act."  "" 

On  May  5,  1971,  four  years  after  the  bill  passed  into  law.  the  first  convictions 
under  the  Sunshine  Law  were  recorded.12*  The  Mayor  and  Vice-Mayor  of  Fort 
Lauderdale  were  convicted  of  holding  "many  secret"  meetings,  including  one 
discussing  the  future  dismissal  of  the  town's  police  chief.  This  particular  secret 
meeting  was  held  in  the  hack  of  a  town  police  cruiser. 

The  Florida  Sunshine  Law  does  not  apply  to  federal  agencies  operating  in 
Florida."3  According  to  an  Attorney  general's  opinion,  the  Sunshine  Law  only 
applies  to  state  agencies.  The  question  may  again  be  brought  up,  because  the 
agency  in  this  particular  case  had  open  meeting  rules  promulgated  by  the 
Director  of  the  program,  under  the  1964  Economic  Opportunity  Act.  For  most 
purposes,  section  1.01  Florida  Statutes,  defining  "political  subdivision,"  is  appli- 
cable to  determine  the  Sunshine  Law's  status  and  effect. 

In  his  effort  to  bring  the  most  sunshine  possible  to  bear  on  public  meetings, 
the  Attorney  General,  in  late  October  of  1971.  announced  that  notice  of  an  official 
meeting  should  be  given  when  official  matters  are  to  be  considered  and  discussed, 
even  though  the  public  body's  membership  is  less  than  a  quorum."6 

On  November  11,  1971,  the  father  of  the  bill  announced  that  it  was  never  the 
intention  of  the  statute  to  prohibit  governmental  bodies  from  appointing  com- 
mittees to  deal  with  sensitive  personnel  matters,  "as  long  as  final  action  was 
taken  publicly.""7  There  is  no  reason  why  "committees  of  less  than  quorums 
ought  not  to  be  able  to  handle  the  gory  details  without  throwing  it  all  in  the 
open."  "* 

Cross  welcomed  the  Attorney  General's  Opinion  requiring  prior  notice.  Cross 
had  hoped  to  introduce  an  amendment  to  the  law  to  achieve  that  desired  goal, 
"it  was  never  my  intention  just  to  let  in  the  press  and  call  it  a  public  meeting."  129 
The  former  state  senator  also  was  heard  to  say  that  the  C annoy  decision's  "quasi- 
judicial"  rule  would  "be  a  tremendous  blow  to  the  Sunshine  Law  because  every 
time  a  board  wants  to  close  a  meeting  it  can  invoke  the  quasijudicial  ruling."  "° 

In  what  may  be  the  first  interpretation  loosening  the  Sunshine  Law's  stringent 
requirements,  the  Attorney  General  ruled  on  November  11.  1971  that  members 
of  a  public  body  may  jointly  inspect  the  physical  characteristics  of  a  matter  upon 
which  they  are  to  take  subsequent  official  action.131  Shevin  ruled  that  even  though 
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the  public  is  not  invited  to  attend  or  participate,  it  is  not  a  secret  meeting  which 
is  outlawed  by  the  Sunshine  Law.  The  press  and  staff  were  present,  which  mini- 
mizes the  posibility  of  secret  action. 

Is  the  public's  receiving  adequate  advance  notice  no  longer  a  prerequisite? 
Does  presence  of  media  representatives  vitiate  the  secret  meeting  aspects  of 
this  particular  excursion,  or  has  it  come  to  mean  that  the  media  may  stand  in 
place  of  the  public  to  preserve  the  open  meeting  status  of  a  public  body's  func- 
tion? 

One  month  later  Shevin  ruled  that  a  purely  advisory  body  is  not  within  the 
purview  of  the  law,  but  a  body  having  statutory  powers  and  duties  that  are  gov- 
ernmental in  nature  should  hold  its  meetings  in  the  sunshine  even  though  it  func- 
tions only  in  an  advisory  capacity.132 

An  opinion  reaching  even  further  was  published  in  January,  1972,  holding  that 
two  or  more  legislators  may  not  hold  a  secret  meeting  with  the  intention  of  ex- 
cluding the  press  and  public,  so  as  to  decide  upon  a  course  of  action  pertaining  to 
legislative  matters.138  According  to  the  opinion  there  would  appear  to  be  no 
violation  if  it  were  in  full  view,  without  prior  arrangement,  where  the  press  or 
public  could  have  access. 

One  month  later,  Senate  President  Jerry  Thomas  announced  that  the  law  does 
not  apply  to  the  Senate,  but  only  to  boards  or  agencies,  and  therefore  legislators 
could  ignore  the  previously  noted  Attorney  General's  Opinion."* 

A  NEW  EXCEPTION  IS  CREATED  :  APPENDIX  I 

The  latest  chapter  in  the  Sunshine  Law's  turbulent  history  concerns  collective 
bargaining  of  public  employees  and  the  effect  of  the  Sunshine  Law.  In  Bassctt  r. 
Bra&dock1*  decided  on  May  17,  1972,  the  Florida  Supreme  Court  held  that  labor 
negotiators  employed  by  a  school  board  in  preliminary  or  tentative  teacher  con- 
tract negotiations  could  negotiate  outside  of  public  meetings  without  violating 
the  Sunshine  Law,  and  that  these  negotiators  would  be  instructed  or  consulted 
by  the  school  board  privately. 

The  Court  felt  constrained  to  "merely  affirm  the  lower  court's  action,"  so  as 
not  to  "deny  the  public  employees'  rights  to  bargain  collectively  as  guaranteed" 
by  the  Florida  Constitution.136  It  could  be  well  argued  that  the  Court  was  with 
reservation  "judicially  implementing"  the  Constitutional  collective  bargaining 
provision  in  the  absence  of  statutory  guidance,  without  regard  to  the  means 
employed. 

The  appellee  school  board's  argument  was  simply  that  the  statute's  "intensity 
of  the  sunrays  .  .  .  could  cause  a  damaging  case  of  sunburn  to  these  employees 
or  to  the  public  which  elected  the  board." 137 

The  Court  sustained  the  lower  court's  finding  of  fact  that  "meaningful  collec- 
tive bargaining  would  be  destroyed  if  full  publicity  were  accorded  at  each  step 
of  negotiations." 138 

The  public's  negotiators,  the  Court  went  on.  must  not  face  the  "Goliath" 
(employee  negotiators)  with  all  its  cards  exposed.  There  must  be  "an  equal  posi- 
tion" afforded  the  school  board  in  relation  to  those  with  whom  it  must  deal.  "The 
public  should  not  suffer  a  handicap  at  the  expense  of  a  purist  view  or  open 
public  meetings,  so  long  as  the  ultimate  debate  and  decisions  are  public  and 
the  'official  acts'  and  'formal  action'  specified  by  the  statute  are  taken  in  open 
public  meetings." 139 

In  this  particular  instance  the  negotiator  could  not  bind  the  Board,  and  in 
fact  his  recommendations  were  later  modified  by  the  Board  in  open  public  meet- 
ings. Whether  Attorney  General  Shevin  pointed  to  his  earlier  opinion  on  the  sub- 
ject in  the  State's  amicus  curiae  brief  is  unknown  at  this  time.140 

The  Court  clarifies  Its  earlier  position  by  shifting  the  emphasis  from  "matters 
on  which  foreseeable  actions  will  be  taken  by  the  Board"  to  "official  actions" 
taken  at  "meetings."  Classifying  the  labor  negotiations  as  preliminary  delibera- 


1"2Op.  Attv.  Gen.  071-3S0  (December  1971). 
»*  Op.  Attv.  Gen.  072-16  (January  1972). 
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tions  which  "may  never  result  in  any  action  taken,"  the  Court  neatly  cornea  full 
circle  to  conclude  that  the  Sunshine  Law  does  not  apply  "where  I  here  is  no  rela- 
tionship at  all  to  any  meeting  at  which  any  foreseeahle  action  is  contemplated."  1,1 

In  concluding  its  opinion  the  Court  felt  that  common  sense  and  fair  play  required 
the  Board  to  be  allowed  to  privately  confer  with  its  negotiator,  because  the  public 
employees  could  do  so  at  any  time.  The  Court  apparently  forgot  that  public 
employees  do  not  have  the  right  to  strike  under  the  19G8  constitution. 

In  a  stinging  dissent,  Justice  Adkins  declared  :  "Thus  far  the  government  in  the 
sunshine  law  has  withstood  various  attacks  where  a  few  misguided  local  boards 
and  agencies  have  attempted  to  seek  a  means  by  which  they  could  circumvent 
the  law  so  as  to  resume  secret  meetings.142 

"The  right  of  the  public  to  be  present,  to  be  heard,  and  to  participate  should 
not  be  circumvented  by  having  secret  meetings  of  various  committees  appointed 
by  the  Board  and  vested  with  authority  to  make  recommendations  or  suggestions 
to  the  Board  concerning  a  matter  on  which  foreseeable  action  may  be  taken."  148 

CONCLUSION  THE  FUTURE  THE  AUTHOR 

Perhaps  more  than  anything  else  this  history  of  the  Sunshine  Law  has  indi- 
cated several  of  the  problems,  potential  solutions,  opinions  and  reactions  to  the 
Government  in  the  Sunshine  Law.  I  have  deliberately  waited  to  this  point  to 
relate  my  own  interview  with  the  law's  author,  Emory  Cross.144 

Mr.  Cross's  major  concern  is  two  fold  :  (1)  The  debilitating  effect  of  the  "quasi- 
judicial"  exception;  and  (2)  "Shevin's  absurd  ruling"  that  the  law  applies  when 
two  or  more  public  officials  congregate.  "The  quasi-judicial  ruling  in  Canney  is 
like  Lincoln's  old  saying :  calling  a  dog's  tail  a  leg  does  not  make  it  so — calling  an 
agency  quasi-judicial  does  not  make  it  so."  As  to  the  Attorney  General's  two-or- 
more  ruling,  Cross  cannot  understand  it,"  Shevin  supported  the  bill  as  a  legislator 
in  1967.  how  could  he  do  this !  I  meant  a  quorum,  because  final  action  is  impos- 
sible without  a  quorum.  If  they  had  interpreted  it  like  I  wrote  it,  they  would  have 
been  able  to  exempt  personnel  problems." 

When  I  queried  the  former  Senator  as  to  some  of  the  oddities  the  law  fostered 
he  became  emotional,  claiming  he  never  thought  the  media  would  crash  a  cabinet 
meeting  unless  there  was  a  quorum  present.  Also,  he  felt  that  Jerry  Thomas  was 
wrong — "The  Senate  is  included  in  the  law — the  new  constitution  cuts  down  the 
right  to  go  into  executive  session — right  down  to  the  bone." 

Cross  feels  that  had  the  courts  not  fumbled  the  "final  action"  notion,  the  main 
argument  (personnel  problems)  against  the  law  would  have  withered  away.  Cross 
likes  to  tell  an  anecdote  to  those  who  favor  secret  personnel  sessions.  He  tells 
the  story  of  the  Racing  Commission  attorney  who  argued  in  favor  of  secrecy 
because  "we  get  all  kinds  of  addicts  and  felons  etc.  applying  for  jobs,  and  well — 
occasionally  one  slips  by  us."  My  goodness,  bellowed  Cross,  that's  exactly  why 
we  need  the  law ! 

The  former  Senator  is  sure  that  there  are  "people  working  underground  to 
screw  it  up.  Legislators  dislike  it  but  they  are  afraid  to  change  it  because  the 
press  and  the  public  like  it."  Because  of  this  he  doubts  if  any  amendments  will 
pass  for  quite  some  time :  "The  media  has  a  right  and  a  responsibility  to  be  there 
and  inform  the  people — they  have  acquired  the  responsibility  to  see  it  is  not 
repealed." 

When  I  questioned  the  former  state  senator  on  his  views  on  amendments  he 
offered  three : 

(1)  spell  out  the  need  for  a  quorum  to  reverse  Shevin's  ruling ; 

(2)  include  quasi-judicial  functions  of  administrative  agencies  (reverse 
Canney)  ; 

(3)  require  the  prior  publication  of  agendas  at  all  regularly  scheduled  meet- 
ings, and  also  at  special  meetings  if  there  is  sufficient  time  to  do  so. 

On  the  possibility  of  a  federal  "Sunshine  Law"  he  thought  it  was  feasible  pro- 
vided that  some  court  or  body  not  subject  to  the  law  could  determine  before  hand 
whether  certain  items  were  "national  secret"  exceptions. 

Mr.  Chiles.  Mr.  President,  Florida  government  and  citizens  of  the 
Sunshine  State  have  greatly  benefited  from  the  law.  Certainly,  our  gov- 
ernment there  is  not  perfect,  but  it  is  open  and  more  effective,  I  think. 


i«  Bnssett  v.  BraddocTc,  262  So.  2d  425,  at  427. 
Td.  at  429. 

143  Td.  at  430. 

144  One  hour  interview  with  Senator  Cross  at  his  Gainesville  office.  July  7,  1972. 
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I  ask  unanimous  consent  that  a  recent  excellent  review  of  the  Florida 
law  by  Ruth  Mayes  Barnes  be  printed  in  the  Record. 

There  being  no  objection,  the  review  was  ordered  to  be  printed  in  the 
Record,  as  follows: 

GOVERNMENT  IN  THE  SUNSHINE  :  PROMISE  OR  PLACEBO? 

In  1967  the  Florida  Legislature  enacted  the  "Government  in  the  Sunshine 
Law,"  1  which  attempts  to  open  the  deliberations  of  state  and  local  governments 
to  the  public.  Since  its  passage,  the  Sunshine  Law  has  been  the  subject  of  con- 
tinued debate.  This  note  attempts  to  place  this  debate  in  perspective  by  examining 
the  scope  and  effect  of  the  Act,  analyzing  cases  and  statutes  of  Florida  and  other 
states  having  similar  laws,  and  evaluating  the  statute's  present  and  potential 
impact. 

THE  DEMAND  FOR  OPEN  GOVERNMENT 

The  supporters  of  senate  bill  9  (later  the  Sunshine  Law)  felt  that  certain  state 
and  local  practices,  manifested  in  closed  meetings  and  behind-the-scenes  manipu- 
lation, indicated  an  urgent  need  for  abolition  of  secretive  government  practices.8 
However,  without  media  influence  and  pressure,  "Government  in  the  Sunshine" 
might  never  have  survived  committee  action.  In  1967  reapportionment  of  the 
legislature  had  increased  the  proportional  representation  of  the  urban  centers 
in  central  and  South  Florida.  Generally,  the  urban  representatives  were  more 
sensitive  to  the  influence  of  the  media  than  the  rural  legislators  who  dominated 
the  legislature  before  reapportionment.  The  media's  active  endorsement  of  the 
measure  helped  convince  the  legislators  of  the  popularity  of  an  open  meeting 
regulation  and  provided  significant  impetus  for  passage  of  the  Sunshine  Law.8 

Legislative  recognition  of  the  desire  for  open  government  was  not  unique  to 
Florida.  Five  other  states  enacted  open-meeting  laws  while  Florida's  bill  was 
being  debated.4  The  increased  demands  for  open  government  in  the  United  States 
since  World  War  II  seem  to  have  had  no  specific  origin,  but  an  aversion  to  undue 
centralization  and  irresponsible  government  revealed  itself  in  such  political 
issues  as  reapportionment  and  home  rule.  The  emergence  of  an  affluent  and  better 
educated  society  whose  attention  focused  on  sophisticated  issues  strengthened 
the  demands  for  political  responsibility.  The  increased  impact  of  mass  media 
on  society  played  an  important  role  in  directing  public  attention  to  inadequacies 
and  abuses  of  government.  Whatever  its  source,  the  public's  urge  to  participate 
more  fully  in  legislative  decisions  was  evident. 

In  Florida,  while  not  all  governmental  units  were  felt  to  be  deceptive  or 
corrupt,  closed  sessions  provided  a  shield  for  occasional  instances  of  irresponsi- 
bility and  corruption  that  public  disclosure  might  have  prevented.  Furthermore, 
testimony  before  the  house  committees  revealed  that  the  existing  need  for  more 
responsible  government  was  not  confined  to  the  local  level.  One  of  the  state  com- 
missions advised  that  the  law  not  be  enacted  because  many  of  the  commission's 
applicants  for  employment  were  convicted  felons,  known  drug  addicts,  or  other- 
wise unqualified  for  state  employment.  The  commission  disclosed  that  it  some- 
times employed  these  people  either  unknowingly  or  inadvertently  and  urged 
that  such  practices  should  not  be  exposed.6  In  reaction,  proponents  of  the  Sun- 
shine Law  demanded  the  inclusion  of  personnel  matters  in  the  Act  and  emphasized 
that  this  testimony  indicated  an  immediate  need  for  the  bill.6 

LEGISLATIVE  niSTORY  OF  GOVERNMENT  IN  THE  SUNSHINE 

After  its  passage  in  the  Senate/  the  "Government  in  the  Sunshine  Law"  was 
submitted  to  the  house,  where  several  amendments  were  proposed.8  Although 


»  Fla.  Stat.  $  286.011  (1069).   ,     „  , 

2  Interview  with  J.  Emory  Cross,  State  Senator  from  Gainesville,  Florida,  in  Gaines- 
ville. Florida,  April  14.  1970;  interview  with  John  S.  Rawls.  Judcre,  First  District  Court 
of  Appeal  in  Tallahassee,  Florida,  March  26,  1970  [hereinafter  cited  as  interviews]. 

*  In terviews,  note  2  supra.  _  . 

*  Irk  Stnt  Ann.  5  12-12S0.";  (196«)  :  Cal  Gov's  Code  55  54950-60  (West  1966)  ;  Ind. 
Ann  Stiit.  5  5  57-601  et  »eq.  (1967)  ;  N.J.  Rev.  Stat.  fi§  10:4-1  et  seq.  (Supp.  1963)  ;  N.M. 
Stat.  Ann.  §  5-6-17  (1953).  It  should  he  noted  that  the  Florida  hill  was  dehated  for  ten 
years.  It  was  introduced  in  every  regular  session  of  the  legislature  from  1957  until  its 
passage  in  1 967. 

>  Interview  with  J.  Emory  Cross,  note  2  supra. 

*  Td. 

Fla.  S.  Jour.  958-59  (June  1967). 
•Fla.  H.R.  Jour.  958-59  (June  1967). 
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some  of  these  amendments  might  have  resolved  subsequent  problems  concerning 
the  law's  applicability,  the  senate  refused  to  concur  in  any  restriction  of  its  origi- 
nal proposal."  As  a  result,  only  one  amendment  was  adopted  at  the  Act's  passage, 
and  that  amendment  gave  the  law  additional  impact.  It  provided  standing  to  any 

citizen  of  the  state,  jurisdiction  in  the  circuit  courts,  and  injunctive  relief  to 
enable  citizens  to  protect  their  new  right.10  The  Sunshine  Law,  as  finally  enacted, 
states : u 

"(1)  All  meetings  of  any  board  or  commission  of  any  state  agency  of  authority 
or  of  any  agency  or  authority  of  any  county,  municipal  corporation  or  any 
political  subdivision,  except  as  otherwise  provided  in  the  constitution,  at  which 
official  acts  are  to  be  taken  are  declared  to  be  public  meetings  open  to  the  public 
at  all  times,  and  no  resolution,  rule,  regulation  or  formal  action  shall  be  con- 
sidered binding  except  as  taken  or  made  at  such  meeting. 

"(2)  The  minutes  of  a  meeting  of  any  such  board  or  commission  of  any  such 
state  agency  or  authority  shall  be  promptly  recorded  and  such  records  shall  be 
open  to  public  inspection.  The  circuit  courts  of  this  state  shall  have  jurisdiction 
to  issue  injunctions  to  enforce  the  purposes  of  this  section  upon  application  by 
any  citizen  of  this  state. 

"(3)  Any  person  who  is  a  member  of  a  board  or  commission  or  of  any  state 
agency  or  authority  of  any  county,  municipal  corporation  or  any  political  sub- 
division who  violates  the  provisions  of  this  section  by  attending  a  meeting  not 
held  in  accordance  with  the  provisions  thereof  is  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars  ($500.00) ,  or  by  imprisonment  in  the  county  jail  for  not  more  than  six  (G) 
months,  or  by  both  such  fine  and  imprisonment." 

PRECEDENT  FOR  THE  SUNSHINE  LAW 

Florida's  statute  is  not  without  precedent.  Other  states,  especially  western  ones, 
have  supported  open  meetings  in  constitutions,"  statutes,13  and  case  law.14  In  1953 
New  Mexico 15  and  California  16  were  the  first  states  to  pass  comprehensive  open 
meeting  laws,  which  are  similiar  to  the  Florida  act.  New  Mexico's  law  requires 
that  all  final  decisions  of  all  governing  bodies  of  state  or  local  subdivisions 
supported  by  public  funds  be  made  at  public  meetings.17  California's  comprehen- 
sive Brown  Act  is  limited  in  its  application  to  local  government  levels,  but  it 
applies  even  to  library  boards  and  recreation  commissions.13  Moreover,  Florida 
Statutes,  section  165.22,  is  precedent  for  the  Sunshine  Law.  Enacted  in  3905,  that 
section  requires  that  all  city  and  town  meetings  be  open  to  the  public.  On  its  face, 
the  Sunshine  Law  seems  to  reiterate  the  provisions  of  this  earlier  statute,  which 
declares : 19 

"All  meetings  of  any  city  or  town  council  or  board  of  aldermen  of  any  city  or 
town  in  the  state,  shall  be  held  open  to  the  public  of  any  such  city  or  town, 
and  all  records  and  books  of  any  such  city  or  town  shall  be  at  all  times  open  to 
the  inspection  of  any  of  the  citizens  thereof. 


9  The  House  considered  repeal  of  the  existing  public  meeting  law  applicable  to  city 
and  town  councils,  exemption  of  purely  administrative  acts  of  affected  agencies,  and 
specific  inclusion  of  the  Florida  Education  Association  within  the  scope  of  the  Act.  The 
representatives  rejected  these  proposals,  but  submitted  the  following  for  senate  approval  : 
an  amendment  giving  circuit  courts  jurisdiction  to  issue  injunctions  to  enforce  the  statute, 
an  amendment  granting  an  exemption  from  application  of  the  law  to  hearings  involving 
individuals  charged  with  violation  of  law  or  regulations  respecting  employment,  and  an 
amendment  prohibiting  application  of  the  enforcement  provisions  of  the  Act  to  personnel 
matters.  Fla.  S.  Jour.  679  (June  1967)  ;  Fla.  H.R.  Jour.  958-59  (June  1967). 

19  Fla.  S.  Jour.  679  (June  1967). 

^Fla.  Stat.  §  286.001  (1969). 

u  The  Texas  Constitution  states  that  all  trials  must  be  open  to  the  public.  In  1935  the 
Texas  Court  of  Civil  Appeals  held  that  the  relevant  section  applied  to  the  countv  com- 
missioner's court:  "They  [the  commissioners]  meet  as  a  court  and  transact  the  county 
business  in  open  session.  Such  requirement  ...  is  substantial,  both  that  the  members 
may  have  the  benefit  of  the  knowledge  and  opinions  of  the  other  members,  as  well  as  that 
the  public  may  know  when  and  where  its  affairs  are  being  transacted."  Tarrant  County  v. 
Smith.  81  S.W.  2d  537.  538  (Tex.  Civ.  App.  1935). 

™Cal  Gov't  Code  §§  54950-60  (West  1966)  ;  N.M.  Stat.  Ann  §  5-6-17  (1953)  ;  Utah 
Rev.  Stat.  §  202  (1898). 

UtahT"79a93  P° 78?  190 81  S"W'  ^  ^  °iV'  APP'  1985)  '  A°0rd  V'  Booth>  33 

15  nTmV Stat.  Ann.  §  5-6-17  (1953). 
19Cal.  Gov  t  Code  §§  54950-60  (West  1966). 
17  N.M.  Stat.  Ann.  §  5-6-17  (1953). 
"Cal.  Gov't  Code  §§  54952.5.  5493  (West  1966). 
19  Fla.  Stat.  §§  165.22  (1969). 
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In  addition  to  a  fine  or  imprisonment  enforcement  provision,  the  earlier  law 
demands  vacation  of  office  by  any  violator  of  the  act.30 

However,  in  Turk  v.  Richard*1  the  Supreme  Court  of  Florida  considerably 
limited  the  effect  of  section  165.22  by  enunciating  the  so-called  "formal  meeting" 
doctrine.  The  early  law  was  held  applicable  only  to  "formal  assemblies  of  the 
council  sitting  as  a  joint  deliberative  body  as  .  .  .  required  or  authorized  by 
law  .  .  .  [and]  held  for  the  transaction  of  official  municipal  business.  .  .  ." 22 
Thus  the  statute,  which  opened  meetings  of  city  or  town  councils  or  boards  of 
aldermen  to  the  public,  was  coupled  with  a  judicial  interpretation  requiring 
potential  voting  as  a  necessary  prerequisite  for  the  enforcement  of  open  meetings. 
As  a  result,  city  and  town  government  meetings  were  required  to  be  open  only 
when  votes  "could  be  taken,  though  [they  were]  not  necessarily  certain  to  be 
taken."  23  The  narrow  literal  scope  of  the  statute  and  its  further  limitation  by 
the  judiciary  left  much  governmental  activity  immune  from  public  scrutiny. 
For  this  reason,  the  1905  law  was  largely  ineffective. 

PRESENT  CONSTRUCTION  OF  GOVERNMENT  IN  THE  SUNSHINE 

Superficially,  the  Government  in  the  Sunshine  Law  seems  similar  to  its  town 
council  predecessor.  However,  relying  on  legislative  intent,  the  Florida  courts 
have  given  the  Sunshine  Law  wider  application  than  the  former  act.24  Because 
the  Sunshine  Law  appears  overly  broad  and  ambiguous  in  certain  areas,  it  was 
challenged  on  the  ground  that  it  was  "void  for  vagueness."  25  Opponents  of  the 
statute  asserted  it  violated  the  constitutional  doctrine  that  a  "statute  which 
either  forbids  or  requires  the  doing  of  an  act  in  terms  so  vague  that  men  of  com- 
mon intelligence  must  necessarily  guess  at  its  meaning  and  differ  as  to  its  appli- 
cation violates  the  first  essential  of  due  process  of  law."  20  Rejecting  this  con- 
tention, the  Florida  supreme  court  held  that  the  law  properly  expressed  its 
legislative  intent  and  provided  a  substantially  clear  mandate.27 

Although  the  Sunshine  Law  is  constitutionally  valid,  the  breadth  of  its  lan- 
guage has  raised  problems  of  construction.  The  terms  of  the  law  are  not  tempered 
by  any  practical  exceptions,  nor  do  they  provide  precise  guidelines  for  operational 
compliance.  Judicial  interpretation  has  corrected  some  of  the  drafting  flaws, 
but  three  basic,  interrelated  legal  issues  remain.  The  Sunshine  Law  does  not 
state  which  bodies  are  not  affected  by  the  law ;  it  does  not  exclude  any  types  of 
deliberation  from  its  scope  ;  and  it  fails  to  recognize  any  stage  in  the  deliberative 
process  that  might  not  be  subject  to  the  requirements  of  the  Act.  While  courts 
have  not  explicitly  delineated  the  issues  in  this  manner,  the  Second  District 
Court  of  Appeal  indicated  in  Times  Publishing  Co.  v.  Williams,29  that  comprehen- 
sion of  the  full  meaning  of  the  law  requires  such  analytical  divisions. 

No  Florida  court  has  faced  the  question  of  which  agencies  might  fall  outside 
the  application  of  the  law.  The  only  litigation  to  date  deals  with  those  agencies 
to  which  inherent  applicability  is  assumed,  such  as  city  councils  and  boards  of 
^duration.20  The  language  of  the  Act  applies  to  all  facets  of  government  :3t>  how- 
ever, the  question  of  applicability  is  unresolved  with  regard  to  groups  such  as 
ad  hoc  committees,  which  act  in  a  purely  advisory  capacity. 

•It  is  conceivable  that  unlimited  application  of  the  law  could  produce  un- 
desirable results.  The  goals  of  certain  investigatory  groups,  such  as  those 
fighting  organized  crime,  might  be  jeopardized  by  premature  exposure  of  im- 
portant procedures  and  information.  Whero  an  ad  hoc  committee  is  purely 
advisory  and  exercises  no  real  powers,  where  it  reaches  no  final  determination, 
and  where  its  findings  will  result  in  later  action  by  an  authority  subject  to  the 
Sunshine  Laws  or  the  courts,  the  application  of  the  law  could  create  ineffective- 
ness or  inefficiency  to  the  disadvantage  of  the  state.  One  solution  to  the  dilem- 


Td. 

a  47  So.  2d  543  (Fla.  1950). 

-!  t,i  nf  544, 

23  Time*  Publishing  Co   v.  Williams.  222  So.  2d  470.  47H  (2d  DC.A.  Fla.  19091. 

-«/?rr  Miami  Bonrh  v.  Borns.  245  So.  2d  38  (Fla.  1971V  aff'a  231  So.  2d  S47  (3d  D.C.A. 
vin  10701.  aff'a  32  Fin.  Sup.  7  (11th  Cir.  19r,91  ;  Board  of  Pub.  Tnstr.  v.  Doran,  224  So. 
2d  093  (Fin.  19091  :  Carrey  v.  Foard  of  Pub.  Tnstr..  231  So.  2d  34  (1st  D.C.A.  Fla.  1970)  : 
Timrs  PnhliPhincr  Co  v.  Williams.  222  So.  2d  470  (2d  D.C.A.  Fla.  1969). 

■  Pnard  of  Pub.  Tnstr.  v.  Doran.  224  So.  2d  693  (Fin.  1969). 

"  Connolly  v.  General  Constr.  Co..  269  D.S.  3R5.  391  (1926). 

w  Hoard  of  Pub.  Tnstr.  v.  Doran.  224  So.  2d  093  (Fla.  1969). 

?«  222  So.  2d  470  (2d  D.C.A.  Fla.  1909) 

™  Board  of  Pub.  Tnatr.  v.  Doran.  224  So.  2d  093  (Fin.  1909)  :  Canneu  v.  Board  of  Pub. 
Tnstr  .  281  So.  2'1  34  (1st  D  C.A.  Fla.  19701  ;  Times  Publishing  Co.  v.  Williams.  222  So.  2d 
470  (2d  D  C  A.  Fin.  1909)  :  Items  v.  Miami  Beach,  32  Fla.  Snpp.  7  (11th  Cir.  1969). 

™  Fee  toxt  nfcompnnylnjr  note  11  supra. 
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ma  would  be  to  require  only  that  such  a  committee  state  publicly  the  purpose 
S  the  group  and  announce  its  membership.  In  such  instances,  especially  in 
investigatory  actions,  the  committee  should  be  entitled  to  conduct  private  ses- 
sions This  Would  accomplish  minimum  compliance  with  the  basic  purpose  and 
Policy  of  the  Sunshine  Law  while  providing  for  confidential  meetings  when 

"^f ThLsfexception  were  made,  a  problem  would  arise  concerning  which  ad  hoc 
or  advisory  bodies  should  be  excluded  from  application  of  the  law.  A  broad 
exclusion  would  permit  many  to  hide  behind  this  shield  and  undermine  the 
effectiveness  of  the  law.  Unless  a  showing  of  good  cause  is  made  to  warrant 
exclusion  all  such  groups  will  remain  within  the  scope  of  the  Sunshine  Law. 
A  group  in  need  of  confidential  hearings  could  insure  its  privacy  by  requesting  a 
court  order  upon  proof  of  the  advisability  of  closed  sessions.  Such  a  procedure 
would  place  the  burden  upon  the  committee  or  group  involved  to  show  that  the 
open  meeting  policv  of  the  state  was  not  being  unnecessarily  evaded.32 

The  type  and  stage  of  deliberation  to  which  the  law  is  applicable  has  in 
several  cases  been  delineated  by  the  courts.  Rejecting  the  "formal  meeting" 
doctrine  of  Turk  v.  Rwhard,33  the  court  in  Times  Publishing  Co.  held  that  the 
law  applies  to  the  "entire  decision  making  process."  34  The  Florida  supreme 
court  upheld  this  interpretation  in  Miami  Beach  v.  Bern*,2*  and  further  em- 
phasized the  applicability  of  the  Sunshine  Law,  even  to  informal  assemblies, 
by  stating  that  section  286.011  in  effect  repeals  section  1G5.32.36  The  fact  that 
no  voting  will  take  place  at  a  particular  meeting  is  no  longer  a  bar  to  the  neces- 
sity of  open  sessions.37  Any  stage  in  a  proceeding — from  proposals  and  reports 
to  discussions  and  recommendations — is  a  proper  subject  of  public  scrutiny. 

The  ruling  in  Berns  was  portended  by  Board  of  Public  Instruction  v.  Doran. 
in  which  a  school  board,  relying  upon  the  Turk  formal  meeting  doctrine,  con- 
tinued to  hold  executive  sessions  from  which  reporters  were  barred.  The  school 
board  had  asserted  that  only  formal  action  was  subject  to  the  mandate  of  the 
Sunshine  Law  and  argued  that  the  legislature,  cognized  of  existing  case  law, 
had  only  intended  the  new  law  to  extend  the  scope  of  Florida  Statutes,  sec- 
tion 165.22.  beyond  the  city  and  town  and  council  level.  The  court  provided 
a  clue  to  the  missing  definition  of  "meetings"  by  declaring  that  the  law  "was 
to  cover  any  gathering  of  the  members  where  the  members  deal  with  some 
matter  on  which  foreseeable  action  will  he  taken  by  the  board."  39 

The  most  explicit  clarification  in  this  regard,  however,  is  found  in  Berns  v. 
Miami  Bea^h.  in  which  the  trial  judge  states : 40 

"The  Florida  legislature  has  mandated  that.  .  .  .  Deliberations  sessions,  con- 
ferences, briefings,  expressions,  discussions,  proposals,  recommendations,  actions, 
reports,  etc.  must  be  open  and  public,  for  these  are  as  much  'official  acts'  as  the 
final  vote  itself." 


a  Fee  Miami  Beach  v.  Berns,  245  So.  2d  33  (Fla.  1971). 
82  See  id. 

™  47  So.  2d  543  (Fla.  1950). 

,I222  So.  2d  470.  474  (2d  D.C.A.  Fla.  1969). 

35  245  So.  2d  38  (Fla.  1971).  Citing  Times  Publisninq  Co.  and  Berns  the  Attorney  Gen- 
eral of  Florida  has  stated  the  opinion  that  the  use  of  a  secret  ballot  to  elect  a  school 
board  chairman  violated  the  Sunshine  Law.  Op.  Att'v  Gen.  Fla.  (Jan.  27.  1971). 

88  Id  at  40. 

37  Th^  court  clearly  rejected  any  requirement  of  a  quorum  by  statins::  "[W]e  have  held 
that  the  open  door  policy  announced  by  the  statute  applies  to  informal  as  well  as  formal 
meetings  of  a  board  at  which  there  is  a  collective  decision  or  collective  commitment  of  a 
majority  of  the  members  to  take  action  in  a  particular  manner  on  a  matter  affectine:  the 
public.  Any  action  so  taken  is  an  official  act  within  the  contemplation  of  the  statute  and 
rule  which  we  have  announced.  When  a  minority  of  the  members  meet  to  invpsticate 
or  discuss  a  public  matter  then  it  becomes  a  factual  issue  to  determine  in  each  case 
whether  the  majority  has  fragmentized  itself  into  minority  groups  merely  to  collaborate 

on  a  decision  in  private  for  the  purpose  of  thus  secretly  concluding  the  matter."  Id.  at  . 

The  Attorney  General  of  Florida  has  stated,  however,  that  an  informal  telephone  con- 
versation or  an  informal  discussion  between  two  or  more  school  board  members  is  not  a 
prosecutable  offense"  if  there  is  no  attempt  to  exclude  any  member  of  the  public  or  press 
seeking  admission  to  the  place  of  discussion."  Where  a  quorum  is  present  at  informal 
meeting,  however,  "the  obligation  rests  on  the  board  members  to  discontinue  meeting 
or  discussion  of  public  business  until  reasonable  notice  .  .  .  [is]  given  since  such  dis- 
cussion without  snch  notice  constitutes  violation."  Op.  Att'y  Gen.  Fla.  (Jan.  27.  1971). 

Editor's  Note:  Since  the  writing  of  this  note  the  Supreme  Court  of  Florida  has  affirmed 
the  holdinjr  of  the  Firs4-  District  Court  of  Anneal  in  Canney.  Thus,  exception  of  quasi- 
Judicial  matters  from  the  effect  of  the  Sunshine  Law  is  now  firmlv  established  Canney 
v.  Board  of  Puh.  Tnstr.,  NnS.  39.473  and  39,474  (Fla.,  Feb.  24.  1971). 

35  224  So.  2d  693  CFla.  1969). 

™Td.  at  698  (emphasis  added). 

*°32  Fla.  Supp.  7,  9  (11th  Cir.  1969). 
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Thus,  it  seems  that  if  a  group's  functions  are  deemed  subject  to  the  law,  no 
stage  of  its  proceedings  will  be  exempt. 

Dicta  in  Times  Publishing  Co.*1  revealed  that  the  second  District  Court  of 
Appeal  expressly  viewed  quasi- judicial  deliberations 42  as  subject  to  the  provisions 
of  the  Sunshine  Law.  In  Canney  v.  Board  of  Public  Instruction,  however,  the 
First  District  Court  of  Appeal  disagreed,  holding  that  quasi-judicial  actions  do 
not  "fall  within  the  purview  of  the  .  .  .  statute."  43  Canney  involved  a  decision  by 
a  school  board  relating  to  the  discipline  of  a  student.  Relying  upon  article  V,  sec- 
tion 3,  of  the  Florida  Constitution,44  the  court  emphasized  that  it  alone  had  the 
exclusive  power  to  order  the  conduct  and  procedure  of  the  "internal  government" 
of  the  judicial  branch.45  The  opinion  then  stated  that  the  legislature  can  vest 
quasi-judicial  functions  in  a  county  school  board,  but : 46  [once  it  has  transformed 
any  of  the  board's  responsibilities  and  duties]  into  that  of  a  judicial  character,  its 
prerogatives  in  the  matter  have  ceased.  Neither  the  public  nor  the  press  has 
any  more  right  to  enter  into  the  judicial  deliberations  of  the  members  of  a  county 
board  .  .  .  than  they  have  to  enter  into  the  conference  room  of  the  Supreme  Court 
of  Florida  when  the  members  of  that  Court  are  deliberating  upon  a  judicial 
question  or  into  a  petit  jury  room  when  those  citizens  are  deliberating  upon  their 
verdict." 

Thus,  the  first  exception  on  behalf  of  the  government  units  has  been  carved 
out.  The  controversy  stemming  from  this  decision  concerns  the  propriety  of 
equating  quasi-judicial  functions  with  actions  of  the  state  judicial  system. 
If  such  reasoning  is  proper,  disciplinary  matters,  such  as  those  in  Canney,  and 
other  quasi-judicial  activities  will  no  longer  be  subject  to  the  Sunshine  Law ; 
any  session  in  which  a  decision  affecting  a  private  party  is  deliberated  might 
be  excluded  from  the  Act's  coverage.  If,  however,  the  dicta  of  Times  Publishing 
Co.  is  adopted  by  the  Florida  supreme  court,  this  exception  would  be  eliminated. 
The  split  of  opinion  between  the  Second  District  Court  of  Appeal  in  Times 
Publishing  Co.  and  the  First  District  in  Canney  has  forced  the  supreme  court 
to  hear  the  question.47 

It  is  illogical  to  assume  that  no  other  exception  to  the  Sunshine  Law  will 
ever  exist.  However,  even  in  cases  where  the  law's  application  may  result  in  great 
harm,  the  nonexclusory  nature  of  the  law  will  probably  cause  exceptions  to  be 
developed  narrowly,  depending  on  the  circumstances  of  each  case.  Nevertheless, 
the  broadness  of  the  statute,  coupled  with  the  recentness  of  its  enactment,  makes 
judicial  determination  vital  for  the  resolution  of  problems  involving  the  applica- 
bility of  this  law. 

The  Second  District  Court  of  Appeal  in  Times  Publishing  Co.  dismissed  con- 
tentions that  the  Act  has  generally  recognized  exceptions  and  expressly  declared 
that  personnel  matters  were  subject  to  the  law.48  The  court  asserted  there  are 
"no  exceptions  .  .  .  unless  there  is  a  constitutional  impediment  to  such  a  man- 
date. ..." 49  However,  the  1968  Florida  Constitution  provides  little  immunity. 
The  only  provisions  that  have  yet  been  recognized  as  impediments  are  article  V 
(the  judicial  department),  section  3  and  23,60  dealing  respectively  with  procedure 
in  the  judicial  system  and  discipline  of  attorneys. 

Recently,  the  Supreme  Court  of  Florida  endorsed  the  Times  Publishing  Co. 
interpretation  "as  being  an  accurate  analysis  of  the  subject  statute."  51  Signifi- 


<*  222  So.  2d  470,  474  (2d  D.C.A.  Fla.  1969). 

42  Quasi-judicial  is  defined  as  "a  terra  applied  to  the  action,  discretion,  etc.,  of  public 
administrative  officers  who  are  required  to  investigate  facts,  or  ascertain  the  existence  of 
facts,  and  draw  conclusions  from  them  as  a  basis  for  their  official  action  and  to  exercise 
discretion  of  a  judicial  nature."  A  quasi-judicial  act  is  defined  as  "a  judicial  act  performed 
bv  one  not  a  judge."  Black's  Law  Dictionary  1411  (4th  rev.  ed.  1968). 

«  231  So.  2d  34,  39  (1st  D.C.A.  Fla.  1970). 

**  Fla.  Const,  art.  V.  §  3  :  "Practice  and  procedure — The  practice  and  procedure  in  all 
courts  shall  be  governed  by  rules  adopted  by  the  supreme  court." 

«  Canney  v.  Hoard  of  Pub.  Inetr.,  231  So.  2d  34,  39  (1st  D.C.A.  Fla.  1970). 

«  Id. 

« TJie  Florida  Constitution  grants  "conflict  jurisdiction"  to  the  supreme  court  when 
district  courts  of  appeal  are  in  conflict  with  each  other.  Fla.  Const,  art.  V.  §  4(2).  Canney 
v.  Board  of  Pub.  Instr.  is  now  pending  before  the  court. 

<«  Times  Publishing  Co.  v.  Williams,  222  So.  2d  470  (2d  D.C.A.  Fla.  1969). 

<u  Id.  at  473. 

co  Fla.  Const,  art.  V,  §  23  provides  :  "Admission  and  discipline  of  attorneys — The  Su- 
preme Court  shall  have  exclusive  jurisdiction  over  the  admission  to  the  practice  of  law 
and  the  disciplining  of  persons  admitted.  It  may  provide  for  an  agency  to  handle  admis- 
sions subject  to  its  supervision.  It  may  also  provide  for  the  handling  of  discretionary 
matters  in  the  circuit  courts  and  the  district  courts  of  appeal,  or  by  commissions  consist- 
Ing  of  members  of  the  bar  to  be  designated  by  it,  the  supreme  court,  subject  to  its  super- 
vision and  review."  Art.  V,  §3  provides:  "Practice  and  procedure — The  practice  and 
procedure  In  all  courts  shall  be  governed  by  rules  adopted  by  the  supreme  court." 

«  Miami  Peach  v.  Bemn,  245  So.  2d.  38  (Fla.  1971). 
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canfcly,  the  court  in  Times  had  acknowleged  only  one  exception  to  the  Sunshine 
Law  and  stated  that  while  the  statute  ''has  waived  attorney -client  privileges 
with  regard  to  the  enumerated  public  bodies,"  "  there  are  other  facets  of  the 
privilege  to  be  considered." 

"[T]here  .  .  .  are  obligations  which  bind  the  attorney  .  .  .  His  professional 
conduct  in  [pending  or  impending  litigation]  ...  is  governed  by  the  Canons  of 
Ethics  .  .  .  promulgated  by  the  Supreme  Court  .  .  .  Section  23  of  Art  5  .  .  . 
gives  "exclusive"  jurisdiction  to  the  Supreme  Court  in  the  disciplining  of  attor- 
neys ;  and  this  disciplinary  power  necessarily  includes  the  exclusive  province  to 
proscribe  rules  of  professional  conduct  the  breaching  of  which  renders  an  attor- 
ney amenable  to  such  discipline.  .  .  . 

"The  legislature  ...  is  without  any  authority  to  directly  or  indirectly  inter- 
fere with  or  impair  an  attorney  in  the  exercise  of  his  ethical  duties.  .  .  ." 

The  court  emphasized  that  the  exception  was  restricted  to  "that  area  of  the 
attorney -client  relationship  in  which  the  ethical  obligations  of  the  attorney 
clearly  conflict  with  the  dictates  of  this  statute.  .  .  .  [T]he  act  does  not  permit 
private  consultation  between  the  agency  and  its  attorney  in  any  other  circum- 
stances. .  .  ."  54  Hence,  a  governmental  unit  may  not  exercise  the  privilege,  but 
an  attorney  may  utilize  it  to  safeguard  his  professional  standing.55  While  partial 
nonrecognition  of  the  attorney-client  privilege  of  confidentiality  may  be  criticized, 
the  Florida  position  is  not  so  extreme  as  others.  Under  a  similar  statute,58  the 
Arkansas  courts  have  ruled  that  the  traditional  lawyer's  privilege  is  never  valid.67 

ENFORCEMENT  OF  THE   SUNSHINE  LAW 

Standing  to  enforce  the  Sunshine  Law  has  been  granted  by  the  provisions  of 
the  statute  to  "any  citizens  of  this  state.68  Problems  of  standing  are  thus 
virtually  eliminated  for  Floridians.  Enforcement  may  be  accomplished  by  injunc- 
tive relief,  orders  declaring  past  actions  of  meetings  void,  and  criminal  penal- 
ties.69 The  Times  Publishing  Co.  decision  noted :  "Injunctive  relief  is  an  extraor- 
dinary remedy  which  issues  only  when  justice  requires  and  there  is  not  adequate 
remedy  at  law,  and  when  there  is  real  and  imminent  danger  or  irreparable 
injury."  80  However,  the  opinion  concluded  that  the  statutory  provision  for  injunc- 
tive relief  mandates  that  violation  of  the  law  "constitutes  an  irreparable  public 
injury." 61  Injunctions  under  the  Sunshine  Law  are  more  easily  obtainable 
because  "one  of  the  requisites  .  .  .  need  not  be  proved,  i.e.,  an  irreparable  injury : 
and  a  mere  showing  that  the  statute  has  been  or  is  clearly  about  to  be  violated 
fully  satisfies  such  requirements." 83 

The  Sunshine  Law  states:  [N]o  resolution,  rule,  regulation  or  formal  action 
shall  be  considered  binding  except  as  taken  or  made  at  such  meeting." 63  Thus, 
any  action  taken  at  or  resulting  from  a  meeting  later  declared  in  violation  of 
the  law  is  void  ab  initio  and  may  be  ignored  by  persons  subject  to  such  action. 
Invalidation  of  illegally  enacted  decisions  is  characteristic  of  similar  laws  that 
were  passed  in  other  states  almost  simultaneously  with  the  Sunshine  Law.64 
States  whose  laws  are  older  have  not  so  quickly  voided  such  action  auto- 
matically.85 

******* 

The  "Right  to  Know  Law"  of  New  Jersey  is  applicable  to  any  "group  of  two  or 
more  persons  organized  ...  to  perform  a  public  governmental  function  by  offi- 
cial action."  88  Official  action  is  defined  by  statute  as  a  determination  by  vote.87 


62  222  So.  2d  470,  475  (2d  D.C.A.  Fla.  1969) . 
K»  Id. 

M  Id.  at  476  (emphasis  added). 

M  Ark.  Stat.  Ann.  §  12-2805  (1968). 

w  Laman  v.  McGord.  245  Ark.  401,  432  S.W.  2d  753  (1968). 

58 Fla.  Stat.  §  286.011  (1969).  This  clause  may  present  constitutional  problems  of 
privileges  and  immunities.  For  example,  the  Sunshine  Law  would  not  necessarily  secure 
the  right  of  a  Georgia  citizen  who  owns  property  in  Florida  to  be  present  at  zoning  com- 
missions' meetings,  et  cetera. 

» Id. 

«  222  So.  2d  470,  476  (2d  D.C.A.  Fla.  1969). 
« Id. 

82  Id.  See  also  Op.  Att'y  Gen.  Fla.  (Jan.  27,  1971). 
<*Fla.  Stat.  §  286.011  (1969). 

^See  Ark.  Stat.  Ann.  §  12-2805  (1968);  Ind.  Ann.  Stat.  §§  57-601  to  -609  (1967). 
*Bee  Cal.  Gov't  Code  §§  54950-60  (West  1966);  N.J.  Rev.  Stat.  §§10:4-1  et  sea. 
(Supp.  1963). 
**N.J.  Rev.  Stat.  §  10.4-2  (Supp.  1963). 
87  Id. 
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Utilizing  this  definition,  the  New  Jersey  courts  have  applied  the  law  to  zoning 

commissions.88 

Now  Mexico's  statute  affects  "all  .  .  .  governmental  boards  and  commissions 
of  the  state  or  its  subdivisions,  supported  by  public  funds.  .  .  ." 80  The  New 
Mexico  judiciary  has  even  applied  this  statute  to  a  city-owned  electrical  company 
on  the  basis  t  hat  it  was  supported  by  public  funds.90 

The  Arkansas  Act  delineates  its  intended  scope  by  stating  that  the  law  encom- 
passes "all  ...  of  the  governing  bodies  of  all  municipalities,  counties,  town- 
ships, a  nd  school  districts,  and  all  boards,  bureaus,  commissions,  or  organizations 
of  the  State  of  Arkansas,  except  Grand  Juries,  supported  wholly  or  in  part  by 
public  funds,  or  expending  public  funds.  .  .  ." 01  While  Arkansas  courts  have  not 
been  confronted  with  an  "applicable  body"  question,  the  statute  provides  guide- 
lines for  use  in  determining  each  case.  Presumably,  the  courts  of  Arkansas  will 
apply  their  statute  much  as  the  courts  of  New  Mexico  have  applied  theirs. 

Definitional  words  in  the  cited  statutes  have  thus  been  utilized  as  guides  for 
judicial  interpretation  and  courts  have  applied  the  laws  to  groups  such  as  urban 
renewal  agencies.92  zoning  commissions,03  and  city-owned  electrical  companies.9* 
The  courts  of  other  states  may  also  be  aided  by  the  specific  references  and 
examples  generally  contained  in  the  statutes.  California,  for  example,  specifically 
included  library  boards  and  recreation  commissions.95  The  Florida  Sunshine  Law 
lacks  this  precision ;  yet,  by  its  breadth,  it  would  certainly  seem  to  affect  any  of 
the  above-mentioned  agencies.  Determining  the  groups,  if  any,  to  which  the  law 
does  not  apply,  however,  is  another  matter.  It  is  noteworthy  that  Arkansas,  the 
only  other  state  whose  courts  have  not  adjudicated  the  question  of  applicability, 
also  passed  its  law  in  1967.  The  New  Mexico  and  California  laws  were  enacted 
in  1053.  and  the  New  Jersey  statute  was  passed  in  1963.  If  the  experiences  of 
other  states  are  indicative,  it  seems  likely  that  the  question  will  arise  in  the 
Florida  courts.  A  clarification  of  the  bodies  affected  by  the  law  would  probably 
make  the  law  more  practicable ;  it  could  eliminate  ad  hoc  compliance  and  reduce 
unreasonable  or  unintended  applications. 

A  second  flaw  in  the  statute  is  its  lack  of  a  uniform  minimum  notice  provision. 
Agencies  and  commissions  may  still  have  individual  notice  regulations  with  which 
citizens  may  be  unfamiliar.  An  unannounced  or  unattended  public  meeting  is  of 
little  use  to  those  interested  in  the  deliberations  of  a  public  agency.  Once  again, 
provisions  in  other  statutes  exemplify  how  Government  in  the  Sunshine  could  be 
utilized  more  effectively  by  the  ordinary  citizen.  Exceptions  to  any  uniform  notice 
provision  would  undoubtedly  be  necessary,  however,  individualized  notice  pro- 
visions should  be  the  exception  rather  than  the  rule. 

One  statute  making  certain  city  governments  subject  to  open  meetings  provides 
that  regular  meetings  shall  be  held  in  a  place  "designated  by  ordinance"  and 
special  meetings  may  be  called  at  any  time  "by  written  notice  delivered  at  least 
three  hours  prior  to  the  time  specified  for  the  proposed  meeting." 98  The  Arkansas 
statute  insists  that  the  "time  and  place  of  each  regular  meeting  shall  be  furnished 
to  anyone  who  requests  the  information.  ...  In  the  event  of  emergency  or  spe- 
cial meetings  the  person  calling  such  a  meeting  shall  notify  the  representatives 
of  the  [media],  if  any,  located  in  the  county  in  which  the  meeting  is  to  be  held 
and  which  have  requested  to  be  notified  ...  of  the  time,  place  and  date  at  least 
two  (2)  hours  before  such  a  meeting  takes  place.  ..." 97  This  statute  is  probably 
the  best  practical  model  for  any  amendment  to  Florida's  statute. 

A  third  and  final  omission  in  the  Sunshine  Law  is  its  lack  of  reference  to  report- 
ing privileges.  The  press  and  other  communication  media  greatly  stimulated  the 
passage  of  the  Sunshine  Law08  and  maintain  an  active  interest  in  its  enforce- 
ment. The  law  is  mute  in  relation  to  broadcasting  privileges,  however. 
The  Hughes  Anti-Secrecy  Act  of  Indiana,99  which  is  similar  to  the  Govemmenf 


«"  Kramer  v.  Board  of  Adjustment.  80  N.J.  Super,  454,  194  A.2d  26  (1963). 
«  N.M.  Stat.  Ann.  ft  5-6-17  (1953)  (emphasis  added).  ' 
90  Raton  Publishing  Berv.  Co.  v.  Uobbes,  76  N.M.  535,  417  P.2d  32  (1966) 
r<1  Ark  Stat.  Ann.  ft  12-2.905  (1968). 

82  Old  Town  Dev.  Corp.  v.  Urban  Renewal  Agency,  249  Cal.  App.  2d  315.  57  Cal.  Rptr. 

4^e»  (1967). 

,,fl  Kramer  v.  Board  of  Adjustment,  80  N  T.  Super,  454,  194  A.2d  26  (1963) 
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in  the  Sunshine  Law,  explicitly  allows  recorded  or  live  broadcasting  subject 
to  reasonable  rules  and  regulations.  The  media  may  be  required,  however,  to 
pool  recording  or  broadcasting  facilities.100  In  their  notice  provisions  Arkansas 
and  California  recognize  the  interest  of  the  media  in  public  meetings.101 

Problems  have  arisen  in  other  states  concerning  the  broadcasting  privilege. 
A  New  York  municipality,  which  bad  open  meetings,  was  permitted,  for  exam- 
ple, to  disallow  the  taping  of  an  open  session  by  a  private  party,  because  official 
minutes  were  taken  at  the  meeting.101-'  The  California  standards  are  more  prac- 
ticable. California's  attorney  general  has  ruled  it  is  within  the  discretion  of  a 
county  board  of  supervisors  to  refuse  to  permit  a  radio  station  to  broadcast  its 
regular  meetings.103  The  California  courts,  however,  have  ruled  that  "where 
a  recorder  is  silent  and  unobtrusive  and  .  .  .  does  not  interfere  in  any  way  with 
the  meetings"  taping  should  be  allowed.104  The  California  view  seems  reasonable, 
while  the  New  York  decision,  by  comparison,  seems  unduly  restrictive.  So  long 
as  the  rigbts  of  others  are  respected  by  the  media,  there  appears  no  reason  to 
bar  taping  of  public  meetings. 

THE  SUNSHINE  LAW  IN  PERSPECTIVE 

Government  in  the  Sunshine  assures  the  right  of  the  public  to  be  present 
at  all  important  meetings  of  governmental  units  that  affect  them.  That  right 
to  be  present  is  unqualified  except  in  certain  unusual  instances.  The  law  of 
Indiana  explicity  states  the  essential  thrust  of  open  meeting  laws:  "[P]ublic 
proceedings  shall  be  open  to  any  citizen  of  this  state,  and  every  citizen  shall, 
insofar  as  physical  facilities  permit,  be  permitted  to  observe  such  proceedings."  103 
As  illustrated  by  the  parties  to  the  cases  on  the  subject,  the  news  media  are 
apparently  the  most  interested  in  exercising  this  right  to  attend.  Three  of  the 
first  four  cases  in  Florida  involve  attempts  by  newspapermen  to  be  present  at 
"executive  sessions"  or  closed  meetings  of  public  bodies.100  Press  utilization  of 
open  meeting  provisions  may  also  be  observed  in  other  states,  such  as  California  10" 
and  Indiana.10*  Television,  like  the  newspapers,  takes  an  active  interest  in  Gov- 
ernment in  the  Sunshine  and  keeps  the  subject  before  its  audiences.109 

This  is  not  to  imply,  however,  that  the  Sunshine  Law  and  similar  statutes 
were  enacted  only  for  the  convenience  of  the  communications  media.  Cases 
arising  from  public  meeting  laws  include  private  suits  challenging  zoning  deci- 
sions,119 racial  apportionment  of  schools,"1  disciplinary  actions  by  school 
boards,"2  decisions  of  city  electrical  companies,113  and  dismissal  of  public 
personnel.114  Open  meeting  laws  afford  interested  citizens  a  chance  to  attend 
informal  sessions  to  see  what  is  decided  and  how  the  decision  is  reached. 

CONCLUSION 

Despite  its  unnecessary  vague  portions,  the  Government  in  the  Sunshine 
Law  is  a  step  toward  more  open  and  responsible  government.  Definitional 
phrases  are  needed  to  assure  a  better  practical  application  and  for  added 
clarity.  The  past  refusal  to  exempt  personnel  matters,  especially  in  disciplinary 
investigations,  reports,  and  hearings,  is  unjust  to  those  unfairly  accused  and 
should  be  reexamined.  Additionally,  the  law's  application  to  certain  ad  hoc 
and  advisory  groups  should  be  reevaluated.  Finally,  the  lack  of  a  uniform 
notice  provision  undermines  the  effect  of  the  law  by  making  compliance  with 
Government  in  the  Sunshine  depend  in  some  instances  upon  non-existent  means 
of  informing  the  public  of  prospective  meetings. 
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In  si. iie  of  its  unpolished  draftsmanship,  the  problems  presented  by  the 
Sunshine  Law  are  easily  outweighed  by  its  potential  utility.  The  valuable 
opportunity  to  observe  and  participate  in  government  decisions  is  undeniably 
secured  by  the  Sunshine  Law.  Greater  precision,  however,  would  encourage 
a  more  meaningful  participation  by  the  general  public. 

Ruth  Mayes  Barnes. 

Mr.  Chiles.  Mr.  President,  I  believe  that  a  Federal  Government-in- 
the- Sunshine  Act  is  a  logical  consequence  of  positive  State  experience 
and  the  acceptance  of  the  disclosure  provisions  in  the  Freedom  of  In- 
fo rmation  Act. 

All  of  us  know  of  the  feelings  of  alienation  and  frustration  so  many 
people  feel  toward  government  these  days.  As  government  has  grown, 
it  seems  to  have  gotten  further  away,  out  of  the  reach  of  people.  It  is 
not  responsive  enough;  there  is  too  little  communication  and  too  little 
understanding  and  too  little  trust  between  them.  I  saw  the  results  of  a 
recent  survey  conducted  by  the  University  of  Connecticut  in  which 
professions  were  ranked  according  to  the  amount  of  trust  the  people 
put  in  them.  "Well,  out  of  20  "professions"  included  in  the  survey,  poli- 
ticians ranked  No.  19,  just  ahead  of  used  car  salesmen  and  several 
notches  below  newspaper  columnists.  It  reminds  me  of  the  old  joke 
about,  whether  you  would  buy  a  used  car  from  a  politician  or  not. 

I  believe  a  good  deal  of  this  problem  is  due  to  the  aura  of  secrecy 
that  surrounds  too  much  of  our  Government — in  most  cases,  totally 
unnecessary  secrecy.  Secrecy  in  government  has  rightly  become  a  hot 
issue;  for  example,  the  Pentagon  papers  and  the  Anderson  papers. 
These  revelations  have  caused  greater  suspicion  and  cynicism  about 
government,  furthering  the  impression  of  bureaucracy  and  Congress 
in  backroom  decisions  and  dealing.  It  may  be  overreaction  to  some  de- 
gree, but  we  cannot  deny  the  public  view  of  government  as  too  closed 
and  consequently  unresponsive  to  people's  needs. 

Secrecy  in  government  was  an  important  theme  in  the  recently  com- 
pleted Democratic  National  Convention.  In  its  platform,  my  party 
pledged  to  transact  the  "public  business  publicly,"  except  when  the 
national  security  might  be  jeopardized.  Let  me  cite  a  key  proposal 
from  the  platform  plank  on  "The  People  and  the  Government"  which 
calls  on  Democratic  Members  of  Congress  to : 

Enact  "open  meetings"  legislation,  barring  the  practice  of  conducting  the  public 
business  behind  closed  doors.  This  should  include  so-called  markup  sessions  by 
legislative  committees,  but  should  allow  for  exemptions  involving  national 
security  and  invasions  of  privacy.  To  the  extent  possible  the  same  principle 
should  apply  to  the  Executive  Branch.  .  . 

It  is  the  principle  that  I  second  with  my  bill,  not  for  partisan  rea- 
sons, but  because  it  answers  the  people's  needs. 

The  Members  of  this  body  are  well  aware  of  the  criticism  of  Con- 
gress for  its  practice  of  closed  committee  proceedings.  Such  criticism, 
within  and  outside  of  the  body,  moved  the  Congress  to  reform  some 
of  its  meeting  practices  in  the  Legislative  Reform  Act  of  1070.  The 
overall  hope  of  that  reform  was  to  bring  congressional  deliberations 
under  closer  public  scrutiny.  Yet,  exceptions  were  made  for  markup 
sessions  nnd  the  committees  themselves  could  close  their  deliberations 
by  majority  vote. 

The  first  session  of  the  92d  Congress  in  1971  was  the  first  test  year 
for  legislative  reforms.  I  was  here  in  my  first  Senate  year  and  in  my 
opinion  the  reforms  proved  a  failure.  A  Congressional  Quarterly  re- 
port of  February  1972  shows  how  meager  the  impact  has  been  in  the 
area  of  openness  of  meetings.  Thirty-six  percent  of  all  congressional 
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committee  meetings  were  closed,  a  slight  decrease  from  the  "prere- 
form"  year  of  1970,  but  exactly  the  same  percentage  as  in  1969.  More 
importantly,  the  number  of  closed  meetings  last  year  was  in  no  way 
significantly  different  from  an  average  of  37  percent  of  closed  sessions 
over  the  last  20  years.  Another  revealing  statistic  in  the  Congressional 
Quarterly  survey  was  that  97  percent  of  those  Senate  committee  meet- 
ings specifically  designated  as  "business  sessions" — organizing,  mark- 
ing up,  voting,  briefing  sessions — were  closed  to  the  public. 

If  the  final  decision  and  amendment  process  is  conducted  in  such  an 
atmosphere,  is  there  any  wonder  that  questioning  of  our  legislators' 
motives  results  ?  Even  if  hanky-panky  is  not  present  in  such  proceed- 
ings, the  cloak  of  secrecy  heavily  implies  its  possibility.  We  all  rec- 
ognize that  sound  reasons  exist  for  closed  or  executive  sessions,  and  my 
earlier  remarks  identify  some,  but  how  is  the  public  to  know  whether  a 
closed  meeting  is  held  at  the  personal  convenience  of  the  legislator 
or  for  his  personal  gain  ? 

I  ask  unanimous  consent  to  have  the  full  text  of  the  February  8, 1972, 
Congressional  Quarterly  report  on  "Committee  Secrecy"  printed  at 
this  point  in  the  Record. 

There  being  no  objection,  the  text  was  ordered  to  be  printed  in  the 
Record,  as  follows : 

Committee  Secrecy  :  Minor  Impact  of  Reform  Act 

Congressional  committees  conducted  more  than  a  third  of  their  1971  meetings 
in  secret  during  the  year  in  which  the  Legislative  Reorganization  Act  of  1970 — 
aimed,  in  part,  at  opening  proceedings  to  the  public — went  into  effect. 

Thirty-six  percent  of  all  congressional  committee  hearings  and  meetings  were 
held  behind  closed  doors  in  1971.  This  marked  a  decrease  from  the  41  percent 
recorded  in  1970.  but  matched  the  secrecy  score  for  1969.  The  pattern  of  the  past 
few  Congresses  has  been  to  hold  more  open  meetings  in  the  first  session  than  in 
the  second.  (1970  Almanac  p.  1117) 

The  House,  as  in  the  past,  had  the  higher  percentage  of  closed  meetings.  It 
barred  the  public  from  41  percent  of  its  committee  sessions  in  1971.  This  was 
down  from  the  48  percent  of  1970  but  comparable  to  the  42  percent  closed  meet- 
ings in  1969. 

Senate  committees  had  an  over-all  secrecy  score  of  30  percent — less  than  the 
33  percent  of  1970,  yet  greater  than  the  28  percent  recorded  in  1969.  Joint  com- 
mittees continued  to  report  a  low  number  of  executive  meetings :  20  out  of  a 
total  of  126. 

Since  1953,  when  Congressional  Quarterly  began  its  annual  study  of  open 
and  closed  committee  meetings,  23,720— or  37  percent — of  the  64,231  meetings 
reported  have  been  closed  to  the  public.  Statistics  on  committee  meetings  are 
given  below.  (Standards  used  in  compiling  the  study,  box  this  page.) 


Total         Number  Percent 

Year  meetings  closed  closed 


1953  .    1  2,640  892  «  35 

1954    1  3,002  1,243  Ml 

1955  .   1  2,940  1,055  1  36 

1956   1  3,120  1,130  1  36 

1957    1  2,517  854  1  34 

1958....       1  3,472  1,167  134 

1959     1  3,152  940  30 

1960   1  2,424  840  «  35 

1961    1  3,159  1,109  »35 

1962...     1  2,929  991  1 34 

1963    13,868  1,463  1  38 

1964   1  2,393  763  1  32 

1965     3,903  1,537  39 

1966..   3,869  1,626  42 

1967   4,412  1,716  39 

1968    3,080  1,328  43 

1969...   4,029  1,470  36 

1970....    4,506  1,865  41 

1971   4, 816  li73jl  36 

Total  1   64,231  23,720  37 


1  Meetings  of  the  House  Appropriations  Committee,  all  reported  closed  until  1971,  were  not  included  in  the  study  until 
1965. 
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House  Appropriations :  One  of  the  noteworthy  developments  in  1971  was  the 
opening  of  selected  House  Appropriations  Committee  hearings.  Although  only 
8  percent  of  its  sessions — 36  of  a  total  of  455 — were  open  to  the  public,  this 
was  a  contrast  to  the  zero  percent  recorded  in  the  past.  (Committee  staff  mem- 
bers reported  several  open  meetings  in  1970:  however,  since  these  were  carried 
as  executive  sessions  in  the  daily  digest,  they  were  listed  as  closed  in  Congres- 
sional Quarterly's  tabulations.) 

The  Legislative  Reorganization  Act  of  1970  stipulated  that  House  appro- 
priations budget  hearings  are  to  be  held  in  open  session,  except  when  the  com- 
mittee determines  that  the  testimony  may  affect  national  security.  (1970 
Almanac  p.  W7) 

Other  House  Committees :  Ways  and  Means  was  the  only  other  House  com- 
mittee, besides  Appropriations,  to  meet  more  than  100  times  and  close  its  doors 
more  often  than  not.  It  closed  69  of  its  111  sessions  for  a  secrecy  score  of  62 
percent. 

The  House  Judiciary  Committee  closed  47  percent  of  its  150  meetings.  The 
number  of  closed  sessions  held  by  the  House  Armed  Services  Committee  con- 
tinued to  decline  in  1971.  The  committee  secluded  itself  41  percent  of  the  time, 
as  compared  to  57  percent  in  1970  and  64  percent  in  1969. 

The  Education  and  Labor  Committee  remained  at  the  top  of  the  list  of  com- 
mittees which  met  more  than  100  times  and  most  often  in  open  session.  The 
committee  closed  only  six  of  its  199  meetings  for  a  secrecy  score  of  3  percent. 

Other  committees  which  met  more  than  100  times  with  comparatively  few 
closed  sessions  were  Interior  and  Insular  Affairs,  20  percent  closed  sessions ; 
Government  Operations,  22  percent ;  Interstate  and  Foreign  Commerce,  24  per- 
cent :  Foreign  Affairs,  28  percent ;  Public  Works  and  Merchant  Marine  and 
Fisheries,  both  with  31  percent. 

Senate  Committees :  Only  one  of  the  Senate  committees  which  met  more  than 
100  times  held  the  majority  of  its  meetings  in  executive  session.  The  Armed 
Services  Committee  closed  118  of  its  150  meetings,  or  79  percent.  Public  Works 
barred  outsiders  from  50  percent  of  its  sessions.  Foreign  Relations  closed  its 
doors  43  percent  of  the  time. 

Senate  Judiciary  was  the  leader  of  committees  which  met  more  than  100 
times  and  often  in  open  session.  It  closed  only  15  percent  of  its  167  meetings. 
Both  Interior  and  Insular  Affairs  and  Labor  and  Public  Welfare  closed  20 
percent  of  their  meetings ;  Commerce,  21  percent ;  Appropriations,  30  percent. 

Joint  Committees :  Few  executive  sessions  were  held  by  joint  congressional 
committees.  Of  the  126  meetings  reported  in  the  daily  digest,  only  20,  or  16  per- 
cent, were  closed.  The  Joint  Economic  Committee,  which  met  the  most  fre- 
quently, barred  the  public  from  only  two  of  its  76  meetings. 

Legislative  Reform :  In  1970.  Congress  passed  its  first  reform  act  in  24  years. 
The  Legislative  Reorganization  Act  contained  a  number  of  provisions  affecting 
the  conduct  of  congressional  committee  meetings.  A  main  thrust  was  to  bring 
committee  proceedings  under  public  security.  The  reform  legislation  provided 
for  making  public  the  outcome  of  committee  roll-call  votes. 

It  stipulated  that  Senate  committee  business  meetings  are  to  be  open  except 
for  markup  (when  a  committee  revises,  amends  and  decides  on  the  final  language 
of  a  bill)  and  voting  sessions.  Senate  committees  also  could  close  their  business 
meetings  by  majority  vote. 

Ninety-seven  percent  of  those  Senate  committee  meetings  specifically  desig- 
nated in  the  daily  digest  as  business  sessions — organizing,  marking-up,  voting, 
briefing  sessions — were  closed  to  the  public. 

The  Reorganization  Act  also  stated  that  House  committee  business  meetings 
were  to  be  open,  except  when  the  committee  closed  it  by  majority  vote.  Excluding 
the  House  Appropriations  Committee,  79  percent  of  the  sessions  listed  as  busi- 
ness were  held  behind  closed  door.  (House  Appropriations  meetings  were  not 
included  in  these  tabulations  because  subcommittee  mark-up  sessions  were  not 
reported  to  the  Record.) 

Public  mark-up  sessions  are  rare.  Most  committees  prefer  to  write  legislation 
in  private  for  a  variety  of  reasons.  Some  members  believe  that  open  meetings 
tend  to  encourage  greater  posturing  and  longer  speeches  for  public  consumption. 
Others  think  committee  action  is  hindered  by  the  necessity  of  observing  formal 
procedures.  One  committee,  which  held  open  mark-up  sessions  in  the  past  but 
not  in  1971.  found  that  the  open  meetings  usually  attracted  more  lobbyists  than 
public. 

Open  mark-up  sessions:  The  House  Education  and  Labor  Committee,  which 
had  the  lowest  over-all  secrecy  score  of  House  committees  holding  more  than  100 
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meetings,  also  led  in  the  open  business  meeting  category.  Of  those  specified  as 
business  sessions,  the  committee  closed  its  doors  six  out  of  GO  times. 

The  House  Education  and  Labor  Committee's  practice  of  opening  mark-up 
sessions  to  the  public  began  during  heated  debate  over  anti-poverty  legislation 
in  1967,  the  year  Rep.  Carl  D.  Perkins  (D-Ky. )  became  chairman.  Perkins  opened 
the  sessions  when  Republican  committee  members  prevented  action  by  boycotting 
meetings,  while  keeping  someone  in  attendance  to  protest  that  a  quorum  was  not 
present. 

At  that  time  Perkins  stated:  "If  they  (the  Republicans)  want  to  kill  this  bill 
then  they're  going  to  have  to  do  it  on  the  floor,  out  in  the  open  and  for  the  record. 
We're  not  going  to  let  them  do  it  behind  closed  doors."  (1967  Weekly  Report  p. 
2121) 

Donald  M.  Baker,  chief  clerk  of  the  House  Education  and  Labor  Committee, 
told  Congressional  Quarterly  that  he  did  not  think  open  meetings  had  hampered 
committee  proceedings  and  called  it  "a  very  good  rule." 

House  Interior  and  Insular  Affairs  opened  30  of  its  55  mark-up  sessions.  The 
Subcommittee  on  Territorial  and  Insular  Affairs  began  marking  up  in  open 
session  in  1971  under  the  direction  of  its  new  chairman,  Rep.  Phillip  Burton  (D 
Calif. ) .  Burton  also  serves  on  the  Education  and  Labor  Committee. 

Another  committee  to  mark  up  in  open  session  in  1971  was  House  Post  Office 
and  Civil  Service.  The  committee  voted  to  open  these  sessions  as  a  result  of  the 
Legislative  Reorganization  Act  of  1970. 

Committee  Hearings :  The  1970  Legislative  Reorganization  Act  contained  pro- 
visions concerning  hearings.  It  required  that  House  and  Senate  committees,  with 
the  exceptions  of  the  Senate  Appropriations  and  House  Rules  Committees,  an- 
nounce the  date,  place  and  subject  of  hearings  at  least  one  week  in  advance,  unless 
the  committee  finds  good  cause  for  beginning  them  earlier.  Provision  for  radio 
and  television  coverage  of  open  committee  meetings  was  contained  in  the  legis- 
lation. Prior  to  the  passage  of  the  act,  such  coverage  was  permitted  in  the  Senate 
but  not  in  the  House. 

The  reorganization  law  provided  for  the  opening  of  more  hearings.  It  stipulated 
that  Senate  hearings  would  be  open  except  when  the  committee  determines  that 
testimony  may  relate  to  national  security,  may  tend  to  reflect  adversely  on  the 
character  or  reputation  of  an  individual  or  may  divulge  matters  deemed  confi- 
dential under  other  provisions  of  law  or  government  regulation. 

GROUND  RULES 

Statistics  in  Congressional  Quarterly's  open-closed  committee  study  were  de- 
rived primarily  from  information  published  in  the  daily  digest  section  of  the 
Congressional  Record,  the  official  journal  of  Senate  and  House  proceedings. 
Section  221  of  the  Legislative  Reorganization  Act  of  1946  (now  Section  905,  Title 
44,  United  States  Code)  required : 

"The  Joint  Committee  on  Printing  shall  provide  for  printing  in  the  daily 
Record  the  legislative  program  for  the  day  together  with  a  list  of  congressional 
committee  meetings  and  hearings  and  the  place  of  meetings  and  subject  matter. 
It  shall  cause  a  brief  resume  of  congressional  activities  for  the  previous  day  to 
be  incorporated  in  the  Record. . . ." 

In  practice,  however,  not  all  committee  meetings  were  listed  in  the  Record. 
Committees  used  different  criteria  as  to  what  constituted  a  meeting.  Some  did 
not  report  their  meetings  regularly  to  the  Record ;  some  said  they  reported  their 
meetings  but  they  were  not  carried  in  the  Record. 

Open  meetings  followed  by  closed  meetings  are  counted  twice — once  in  each 
category.  Joint  meetings  of  separate  committees  or  subcommittees  are  counted 
as  one  meeting  for  each.  A  meeting  of  a  subcommittee  is  counted  as  a  meeting  of 
the  full  committee. 

The  tabulations  exclude  meetings  when  Congress  was  not  in  regular  session ; 
meetings  outside  of  Washington,  D.C. ;  meetings  of  conference  committees  to 
reconcile  conflicting  Senate  and  House  versions  of  bills ;  informal  meetings  of 
the  House  Rules  Committee  to  consider  sending  legislation  to  the  floor  (but 
Rules  Committee  meetings  for  other  purposes  are  included). 

Meetings  held  by  the  House  Appropriations  Committee  were  not  always  re- 
ported to  the  Record.  The  CQ  tally  for  the  Appropriations  Committee  was  made 
from  a  Record  list  of  meetings  scheduled.  The  Senate  Select  Committee  on  Stand- 
ards and  Conduct  did  not  report  its  meetings,  all  closed,  to  the  Record  nor  state 
the  number  of  times  it  met. 
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Mr.  C  hiles.  Mr.  President,  the  closed-door  practice  in  Congress 
is  contrary  to  the  spirit  of  our  Constitution  and  the  intent  of  its  fram- 
ers.  Article  I,  section  5  of  the  Constitution  provides  that — 

Each  House  shall  keep  a  journal  of  its  proceedings,  and  from  time  to  time 
publish  the  same,  except  such  parts  as  may  in  their  judgment  require  secrecy  .  .  . 

The  aim  of  this  provision  was  to  insure  that  the  public's  business 
be  conducted  in  public  ;  this  in  direct  reaction  to  and  desire  to  avoid 
the  English  parliamentary  practice  of  closed  sessions. 

Living  today  as  we  do  in  a  complex  time  when  people  are  fearing 
loss  of  identity  to  a  growing  government  that  threatens  to  completely 
dominate  them  and  is  ever  more  difficult  to  understand,  the  need  is 
now  to  expose  our  governmental  processes  to  the  fullest  extent  pos- 
sible. We  must  open  the  doors — and  windows — and  let  the  disinfect- 
ing sunlight  in.  We  can  but  gain — better  lawmaking,  greater  public 
confidence,  strengthening  of  the  democratic  process  itself.  I  urge 
serious  consideration  of  the  legislation  and  its  merits. 


[From  thf  Congressional  Record — Senate,  January  9,  1973] 


(S  37&-S  377) 

Introduction  of  S.  260  by  Senator  Lawton  Chiles 

S.  260.  A  bill  to  provide  that  meetings  of  Government  agencies  and 
of  congressional  committees  shall  be  open  to  the  public,  and  for  other 
purposes.  Referred  to  the  Committee  on  Government  Operations. 

GOVERNMENT  IN  THE  SUNSHINE  ACT 

Mr.  Chiles.  Mr.  President,  I  ask  unanimous  consent  that  a  copy  of 
the  legislation  being  introduced  and  a  section-by-section  analysis  be 
printed  in  full  at  the  end  of  my  statement. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

[See  exhibits  1  and  2.] 

Mr.  Chiles.  Mr.  President,  Supreme  Court  Justice  Louis  D.  Bran- 
deis  once  wrote : 

Publicity  is  justly  commended  as  a  remedy  for  social  and  industrial  disease. 
Sunlight  is  said  to  be  the  best  disinfectant  and  electric  light  the  most  efficient 
policeman. 

I  believe  Justice  Brandeis  could  just  as  well  have  applied  these 
remedies  to  the  operation  of  our  Government.  Democratic  self-govern- 
ment and  informed  citizenry  just  naturally  go  hand  in  hand,  making 
essential  the  conduct  of  public  business  in  the  open,  "in  the  sunshine." 
Only  with  such  openness  can  the  public  judge  and  express,  through  its 
vote  or  voice,  whether  governmental  decisions  are  just  and  fair. 

When  I  first  came  to  the  Senate  in  1971  I  was  very  disturbed  by  the 
amount  of  public  business  I  found  being  conducted  behind  closed 
doors  and  by  the  attitude  of  secrecy  I  saw  in  our  Federal  Government 
agencies.  I  am  not  surprised  that  people  are  suspicious  of  our  motives 
and  are  losing  confidence  in  their  government  when  they  are  shut  out 
of  the  decisionmaking  process. 

Near  the  end  of  the  92d  Congress  I  introduced  a  bill.  S.  3881,  the 
Federal  Government  in  the  Sunshine  Act — which  sought  to  assure 
the  openness  of  our  governmental  process  and  to  restore  public  confi- 
dence in  those  processes. 

It  sought  to  do  this  through  a  simple  requirement :  All  meetings  of 
Federal  agencies  and  congressional  committees  shall,  subject  to  certain 
exemptions,  be  open  to  the  public.  Citizens  would  have  the  right  to 
attend  meetings  in  which  they  had  a  personal  interest,  and  news  media 
and  other  interested  groups  would  have  access  which  would  insure  a 
broader  dissemination  of  information  on  public  affairs.  The  proposal 
provided  for  open  meetings  of  all  Federal  governmental  agencies  ex- 
cept the  courts  and  the  military. 

I  was  pleased  to  see  that  legislation  was  approved  last  Congress  by 
a  Senate-House  conference  of  which  I  was  a  member,  which  would 
open  up  meetings  of  the  multitude  of  so-called  advisory  commissions. 
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Our  effort  to  open  up  government  to  the  people  should  clearly  not  be 
a  partisan  issue — and  the  list  of  Senators  cointroducing  the  redraft  of 
my  bill,  S.  3881,  this  morning  reflects  that  bipartisan  support. 

I  am  deeply  committed  to  the  idea  of  government  in  the  sunshine — 
but  not  wedded  to  the  specific  language  of  S.  3881.  S.  3881  provided 
for  certain  exemptions  to  the  openness  requirement,  but  I  knew  these 
exemptions  would  have  to  be  further  specified.  I  knew,  too,  that  the 
procedure  for  implementation  of  the  sunshine  law  needed  to  be  more 
specifically  outlined.  And  so  while  the  redraft  we  are  introducing  this 
morning  retains  the  same  concepts  as  S.  3881,  it  is  somewhat  more 
lengthy;  various  exemptions  from  the  open  meeting  requirement  for 
congressional  committees  and  multimember  administrative  agencies 
have  been  made  more  specific;  and  committees  and  agencies  are  re- 
quired to  keep  transcripts  of  all  meetings  and  make  such  transcripts 
publicly  available  except  for  the  confidential  portions  falling  within 
one  of  the  specific  exemptions. 

Senator  Ribieoff,  chairman  of  the  Executive  Reorganization  Sub- 
committee, has  indicated  that  hearings  will  be  held  on  this  proposal 
early  this  session.  And  I  am  confident  this  whole  issue  will  be  com- 
pletely gone  into  and  thoroughly  studied. 

Joining  with  me  in  the  introduction  of  this  proposal  are  Senators 
Clark,  Cook,  Cranston,  Hart,  Humphrey,  Mathias,  Metcalf,  Mondale, 
Nelson,  Packwood,  Proxmire,  Roth,  Stafford,  Stevenson,  Tunney, 
and  Weicker.  As  I  stressed  last  year — I  sincerely  hope  this  whole  area 
will  be  completely  gone  into  and  thoroughly  studied.  And  we  must 
start  now  to  expose  our  governmental  process  to  the  fullest  extent  pos- 
sible. I  believe  it  is  time  to  open  the  doors  and  windows  and  let  the 
disinfecting  sunshine  in.  Our  efforts  to  open  up  Government  to  the 
people  can  only  lead  to  better  lawmaking  and  greater  public  confi- 
dence in  our  governmental  system. 


65 


EXHIBIT  I 

>  CONGRESS  Q  A/^A 

1st  Session  ^  ZOU 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  9, 1973 

Mr.  Chiles  (for  himself,  Mr.  Clark,  Mr.  Cook,  Mr.  Cranston,  Mr.  Gl  knky, 
Mr.  Hart,  Mr.  Hatfield,  Mr.  Humphrey,  Mr.  Mathias,  Mr.  Metcai.k.  Mr. 
Mondale,  Mr.  Nelson,  Mr.  Packwood,  Mr.  Proxmuie,  Mr.  Roth,  Mr.  Staf- 
ford, Mr.  Stevenson,  Mr.  Tunney,  and  Mr.  Weicker)  introduced  the  fol- 
lowing bill ;  which  was  read  twice  and  referred  to  the  Committee  on  Govern- 
ment Operations 


A  BILL 

To  provide  that  meetings  of  Government  agencies  and  of  con- 
gressional committees  shall  be  open  to  the  public,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United^States  of  America  in  Congress  assembled, 

3  Section  1.  Shoi?t  Title.— This  Act  may  he  cited  as 

4  the  "Government  in  the  Sunshine  Act". 

5  Sec.   2.  Declaration  of  Policy. — It  is  hereby 

6  declared  to  he  the  policy  of  the "United  States  that  the  public 

7  is  entitled  to  the  fullest  practicable  information  regarding 

8  the  decisionmaking-  processes  of  the  Federal  Government. 
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1  Sec.  3.  Definitions— For  purposes  of  this  Act— 

2  (1)  "National  security"  means — 

3  (A)  the  protection  of  the  United  States  against 

4  actual  or  potential  attack  or  other  hostile  acts  of  a  foreign 

5  power; 

6  (B)  the  obtaining  of  foreign  intelligence  information 

7  deemed  essential  to  the  security  of  the  United  States; 

8  (C)  the  protection  of  national  security  information 

9  against  foreign  intelligence  activities ;  or 

10  (D)  the  protection,  to  the  extent  deemed  necessary 

11  by  the  President  of  the  United  States  against  the  over- 

12  throw  of  the  Government  by  force ;  and 

13  (2)  "Person"  includes  an  individual,  partnership,  cor- 

14  poration,  associated  governmental  authority,  or  public  or 

15  private  organization. 

16  TITLE  I— CONGRESSIONAL  PROCEDURES 

17  Sec.  101.    Senate    Committee    Heading  Pro- 

18  ceduke. —  ( R )  The  Legislative  Reorganization  Act  of  1946 

19  is  amended — 

20  ( 1 )  by  striking  out  the  third  sentence  of  section 

21  133(b); 

22  (2)  by  striking  out  subsections  (a),  (b),and  (f) 

23  of  section  133A : 

24  (3)  by  adding  after  section  133B  the  following: 
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1  "open  senate  committee  meetings 

2  "Sec.  133C.  (a)  Bach  meeting  of  each  standing,  select, 

3  or  special  committee  or  subcommittee  of  the  Senate,  in- 

4  eluding  meetings  to  conduct  hearings,  shall  be  open  to  the 

5  public:  Provided,  That  a  portion  or  portions  of  such  meet- 

6  ings  may  be  closed  to  the  public  if  the  committee  or  sub- 

7  committee,  as  the  case  may  be,  determines  by  vote  of  a 

8  majority  of  the  members  of  the  committee  present  that  the 

9  matters  to  be  discussed  or  the  testimony  to  be  taken  at  such 
10  portion  or  portions — 

H  ''(1)   will  disclose  matters  necessary  to  be  kept 

12  secret  in  the  interests  of  national  security  or  the  confiden- 

12  tial  conduct  of  the  foreign  relations  of  the  United  States; 

14  "  (2)  will  relate  solely  to  matters  of  committee  stafi 

15  personnel  or  internal  start'  management  or  procedure; 

16  "  (3)  will  tend  to  charge  with  crime  or  misconduct, 

17  or  to  disgrace,  injure  the  professional  standing  or  other* 

18  wise  expose  to  public  contempt  or  obloquy  any  indi- 

19  vidual,  or  will  represent  a  clearly  unwarranted  invasion 

20  of  the  privacy  of  any  individual:  Provided,  That  this 

21  subsection  shall  not  apply  to  any  government  officer  or 

22  employee  with  respect  to  his  official  duties  or  employ- 

23  ment:  And  provided  further,  That  as  applied  to  a  wit- 
541  ness  at  a  meeting  to  conduct  a  hearing,  this  subsection 
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1  shall  not  apply  unless  the  witness  requests  in  writing 

2  that  the  hearing  be  closed  to  the  public; 

3  "  (4)  will  disclose  the  identity  of  any  informer  or 

4  law  enforcement  agent  or  of  any  information  relating 

5  to  the  investigation  or  prosecution  of  a  criminal  offense 

6  that  is  required  to  be  kept  secret  in  the  interests  of 

7  effective  law  enforcement;  or 

8  "  (5).  will  disclose  information  relating  to  the  trade 

9  secrets  or  financial  or  commercial  information  pertain- 

10  ing  specifically  to  a  given  person  where — 

11  "  (A)  the  information  has  been  obtained  by  the 

12  Federal  Government  on  a  confidential  basis  other 

13  than  through  an  application  by  such  person  for 

14  a  specific  government  financial  or  other  benefit; 

15  and 

16  "(B)  Federal  statute  requires  the  information 

17  to  be  kept  confidential  by  Government  officers  and 

18  .  employees ;  and 

19  "(C)  the  information  is  required  to  be  kept 

20  secret  in  order  to  prevent  undue  injury  to  the  com- 

21  petitive  position  of  such  person. 


22  A  separate  vote  of  the  committee  shall  be  taken  with  re- 

23  spect  to  each  committee  or  subcommittee  meeting  that  is 

24  closed  to  the  public,  pursuant  to  this  subsection,  and  the 

25  committee  shall  make  available  within  one  day  of  such 
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1  meeting,  a  written  explanation  of  its  action.  The  vote  of 

2  each  committee  member  participating  in  each  such  vote 

3  shall  be  recorded  and  published  and  no  proxies  shall  be 

4  allowed. 

5  "(b)  Each  standing,  select,  or  special  committee  or  sub- 

6  committee  of  the  Senate  shall  make  public  announcement  of 

7  the  date,  place,  and  subject  matter  of  each  meeting  (whether 

8  open  or  closed  to  the  public)  at  least  one  week  before  such 

9  meeting  unless  the  committee  or  subcommittee  determines  by 

10  a  vote  of  the  majority  of  its  members  that  committee  business 

11  requires  that  such  meeting  be  called  at  an  earlier  date,  in 

12  which  case  the  committee  shall  make  public  announcement 

13  of  the  date,  place  and  subject  matter  of  such  meeting  at  the 

14  earliest  practicable  opportunity. 

15  "  (c)  A  complete  transcript,  including  a  list  of  all  per- 

16  sons  attending  and  their  affiliation,  shall  be  made  of  each 

17  meeting  of  each  standing,  select,  or  special  committee  or  sub- 

18  committee  (whether  open  or  closed  to  the  public) .  Except  as 

19  provided  in  subsection  (d)  of  this  section,  a  copy  of  each  such 

20  transcript  shall  be  made  available  for  public  inspection  within 

21  seven  days  of  each  such  meeting,  and  additional  copies  of  any 

22  transcript  shall  be  furnished  to  any  person  at  the  actual  cost 

23  of  duplication. 

24  "(d)  In  the  case  of  meetings  closed  to  the  public  pur- 

25  suant  to  subsection  (a)  of  this  section,  the  committee  or  sub- 
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1  committee  may  delete  from  the  copies  of  transcripts  that  are 

2  required  to  be  made  available  or  furnished  to  the  public  pur- 

3  suant  to  subsection  (c)  of  this  section,  those  portions  which 

4  it  determines  by  vote  of  the  majority  of  the  committee  or 

5  subcommittee  consist  of  materials  specified  in  paragraph 

6  (1),  (2),  (3),  (4),  or  (5)  of  subsection  (a)  of  this  sec- 

7  tion.  A  separate  vote  of  the  committee  or  subcommittee  shall 

8  be  taken  with  respect  to  each  such  transcript.  The  vote  of 

9  each  committee  or  subcommittee  member  participating  in 

10  each  such  vote  shall  be  recorded  and  published,  and  no 

11  proxies  shall  be  allowed.  In  place  of  each  portion  deleted 

12  from  copies  of  the  transcript  made  available  to  the  public, 

13  the  committee  or  subcommittee  shall  supply  a  written  expla- 

14  nation  of  why  such  portion  was  deleted,  and  a  summary  of  the 

15  substance  of  the  deleted  portion  that  does  not  itself  disclose 

16  information  specified  in  paragraphs  (1),  (2),   (3),  (4). 

17  (5)  of  subsection  (a) .  The  committee  or  subcommittee  shall 
lg  maintain  a  complete  copy  of  the  transcript  of  each  meeting 

19  (including  those  portions  deleted  from  copies  made  avail- 

20  able  to  the  public) ,  for  a  period  of  at  least  one  year  after  such 

21  meeting. 

22  "  (e)  A  point  of  order  may  be  raised  in  the  Senate 

23  against  any  committee  vote  to  close  a  meeting  to  the  public 

24  pursuant  to  subsection  (a)  of  this  section,  or  against  any 
2g  committee  or  subcommittee  vote  to  delete  from  the  publicly 
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1  available  copy  a  portion  of  a  meeting  transcript  pursuant 

2  to  subsection  (d)  of  this  section,  by  committee  or  subcom- 

3  mittee  members  comprising  one-fourth,  or  more  of  the  total 

4  membership  of  the  entire  committee  or  subcommittee,  as 

5  the  case  may  be.  Any  such  point  of  order  shall  be  raised 

6  in  the  Senate  within  five  legislative  days  after  the  vote 

7  against  which  the  point  of  order  is  raised,  and  such  point 

8  of  order  shall  be  a  matter  of  highest  personal  privilege. 

9  Each  such  point  of  order  shall  immediately  be  referred  to 
1°  a  Select  Committee  on  Meetings  consisting  of  the  Presi- 

11  dent  pro  tempore,  the  leader  of  the  majority  party,  and 

12  the  leader  of  the  minority  party.  The  select  committee 

13  shall  examine  the  complete  verbatim  transcript  of  the 

14  meeting  in  question  and  shall  rule  whether  the  vote  to  close 

15  the  meeting  was  in  accordance  with  subsection  (a)  of  this 

16  section,  or  whether  the  vote  to  delete  a  portion  or  portions 

17  from  publicly  available  copies  of  the  meeting  transcript 

18  was  in  accordance  with  subsection  (d)  of  this  section,  as  the 

19  case  may  be.  The  select  committee  should  report  to  the 

20  Senate  within  five  calendar  days   (excluding  days  where 

21  the  Senate  is  not  in  session)  a  resolution  containing  its  find- 

22  ings.  If  the  Senate  adopts  a  resolution  finding  that  the 

23  committee  vote  in  question  was  not  in  accordance  with  the 

24  relevant  subsection,  it  shall  direct  that  there  be  made  pub- 

25  licly  available  the  entire  transcript  of  the  meeting  improp- 
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1  erly  closed  to  the  public  or  the  portion  or  portions  of  any 

2  meeting  transcript  improperly  deleted  from  the  publicly 

3  available  copy,  as  the  case  may  be. 

4  "  (|)  The  Select  Committee  on  Meetings  shall  not  be 

5  subject  to  the  provisions  of  subsection  (a) ,  (b) ,  (c) ,  or  (d) 

6  of  this  section." 

7  (b)  Subsection  (a)  of  subsection  242  of  the  Legislative 

8  Reorganization  Act  of  1970  is  repealed. 

9  (c)  Title  I  of  the  table  of  contents  of  the  Legislative  Re- 
tt) organization  Act  of  1946  is  amended  by  inserting  immedi- 

11  ately  below  item  133B  the  following: 

"133C.  Open  senate  committee  meetings.", 

12  Sec.  102.  Clause  27  (f)  (2)  of  rule  XI  of  the  Rules  of 

13  the  House  of  Representatives  is  amended  to  read  as  follows : 

14  "  (2)  (A)  Each  meeting  of  each  standing,  select,  or  spe- 

15  cial  committee  or  subcommittee,  including  meetings  to  con- 

16  duct  hearings,  shall  be  open  to  the  public :  Provided,  That  a 

17  portion  or  portions  of  such  meetings  may  be  closed  to  the 

18  public  if  the  committee  or  subcommittee,  as  the  case  may  be, 

19  determines  by  vote  of  a  majority  of  the  members  committee 
20.  or  subcommittee  present  that  the  matters  to  be  discussed  or 

21  the  testimony  to  be  taken  at  such  portion  or  portions — 

22  "  (i)  will  probably  disclose  matters  necessary  to  be 

23  kept  secret  in  the  interests  of  national  security  or  the  con- 
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1  fidential  conduct  of  the  foreign  relations  of  the  United 

2  States ; 

\3  "  (ii)  will  relate  solely  to  matters  of  committee  staff 

4  personnel  or  internal  staff  management  or  procedure; 

5  "  (ui)  will  tend  to  charge  with  crime  or  misconduct, 

6  or  to  disgrace,  injure  the  professional  standing  or  other- 

7  wise  expose  to  public  contempt  of  obloquy  any  individ- 

8  ual,  or  will  represent  a  clearly  unwarranted  invasion  of 

9  the  privacy  of  any  individual:  Provided,  That  this  sub- 

10  section  shall  not  apply  to  any  government  or  officer  or 

11  employee  with  respect  to  his  official  duties  or  employ- 

12  ment:  And  provided  further,  That  as  applied  to  a  wit- 

13  ness  at  a  meeting  to  conduct  a  hearing,  this  subsection 

14  shall  not  apply  unless  the  witness  requests  in  writing 

15  that  the  hearing  be  closed  to  the  public; 

16  "  (iv)  will  probably  disclose  the  identity  of  any  in- 

17  former  or  law  enforcement  agent  or  of  any  information 

18  relating  to  the  investigation  or  presecution  of  a  criminal 

19  offense  that  is  required  to  be  kept  secret  in  the  interests 

20  of  effective  law  enforcement ;  or 

21  "  (v)  will  disclose  information  relating  to  the  trade 

22  secrets  of  financial  or  commercial  information  pertain- 

23  ing  specifically  to  a  given  person  where — 

24  "  (I)  the  information  has  been  obtained  by  the 
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1  Federal  Government  on  a  confidential  basis  other 

2  than  through  an  application  by  such  person  for  a 

3  x  specific  government  financial  or  other  benefit; 

4  "(II)  Federal  statute  requires  the  information 
»  to  be  kept  confidential  by  Government  officers  and 

6  employees,  and 

7  "(HI)  the  information  is  required  to  be  kept 

8  secret  in  order  to  prevent  undue  injury  to  the  com- 

9  petitive  position  of  such  persons. 

10  A  separate  vote  of  the  committee  shall  be  taken  with  respect 

11  to  each  committee  or  subcommittee  meeting  that  is  closed 

12  to  tbe  public  pursuant  to  this  subsection,  and  the  committee 

13  shall  make  available  within  one  day  of  such  meeting,  a 

14  written  explanation  of  its  action.  The  vote  of  each  commit- 

15  tee  member  participating  in  each  such  vote  shall  be  re- 

16  corded  and  published  and  no  proxies  shall  be  allowed. 

17  "(B)  Each  standing,  select,  or  special  committee  or 

18  subcommittee  shall  make  public  announcement  of  the  date, 

19  place,  and  subject  matter  of  each  meeting  (whether  open 

20  or  closed  to  the  public)   at  least  one  week  before  such 

21  meeting  unless  the  committee  or  subcommittee  determines 

22  that  committee  business  requires  that  such  meeting  be  called 

23  at  an  earlier  date,  in  which  ease  tbe  committee  shall  make 

24  public  announcement  of  the  date,  place,  and  subject  matter 

25  of  such  meeting  at  the  earliest  practicable  opportunity. 


11 

1  "(C)  A  complete  transcript,  including  a  list  of  all  per- 

2  sons  attending  and  their  affiliation,  shall  he  made  of  each 

3  meeting  of  each  standing,  select,  or  special  committee  or 

4  subcommittee  meeting  (whether  open  or  closed  to  the  pub- 

5  lie).  Except  as  provided  in  paragraph  (D)  ,  a  ropy  of  each 

6  such  transcript  shall  be  made  available  for  public  inspection 
?  within  seven  days  of  each  such  meeting,  and  additional  copies 

8  of  any  transcript  shall  be  furnished  to  any  person  at  the  actual 

9  cost  of  duplication. 

10  "  (D)  In  the  case  of  meetings  closed  to  the  public  pur- 

11  suant  to  subparagraph  (A) ,  the  committee  or  subcommittee 

12  may  delete  from  the  copies  of  transcripts  that  are  required 

13  to  be  made  available  or  furnished  to  the  public  pursuant  to 

14  subparagraph  (C),  portions  which  it  determines  by  vote  of 

15  the  majority  of  the  committee  or  subcommittee  consist 

16  of  material  specified  in  clauses  (i),  (ii) ,  (iii),  (iv),or  (v) 

17  of  subparagraph  (A) .  A  separate  vote  of  the  committee 

18  or  subcommittee  shall  be  taken  with  respect  to  each  tran- 

19  script.  The  vote  of  each  committee  or  subcommittee  mem- 

20  ber  participating  in  each  such  vote  shall  be  recorded  and 

21  published,  and  no  proxies  shall  be  allowed.  In  place  of  each 

22  portion  deleted  from  copies  of  the  transcript  made  available 

23  to  the  public,  the  committee  shall  supply  a  written  ex- 

24  planation  of  why  such  portion  was  deleted  and  a  summary  of 

25  the  substance  of  the  deleted  portion  that  does  not  itself  dis- 
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1  close  information  specified  in  subsection  (i),   (ii) ,   (iii) , 

2  (iv) ,  or  (v)  of  subsection  (a) .  The  committee  or  sub- 

3  committee  shall  maintain  a  complete  copy  of  the  transcript  of 

4  each  meeting  (including  those  portions  deleted  from  copies 

5  made  available  to  the  public) ,  for  a  period  of  at  least  one 

6  year  after  such  meetings. 

7  "  (E)  A  point  of  order  may  be  raised  against  any  com- 

8  mittee  or  subcommittee  vote  to  close  a  meeting  to  the  public 

9  pursuant  to  subparagraph  (A),  or  against  any  committee 

10  or  subcommittee  vote  to  delete  from  the  publicly  available 

11  copy  a  portion  of  a  meeting  transcript  and  pursuant  to  sub- 

12  paragraph  (D),  by  committee  or  subcommittee  members 
^  comprising  one-fourth  or  more  of  the  total  membership  of 

14  the  entire  committee  or  subcommittee.  Any  such  point  of 

15  order  must  be  raised  before  the  entire  House  within  five 
1G  legislative  days  after  the  vote  against  which  the  point  of 

17  order  is  raised,  and  such  point  of  order  shall  be  a  matter  of 

18  highest  privilege.  Each  such  point  of  order  shall  immediately 

19  be  referred  to  a  Select  Committee  on  Meetings  consisting 

20  of  the  Speaker  of  the  House  of  Representatives,  the  major- 

21  ity  leader,  and  the  minority  leader.  The  select  committee 

22  shall  report  to  the  House  within  five  Calendar  days  (exclud- 

23  ing  days  where  the  House  is  not  in  session)  a  resolution 

24  containing  its  findings.  If  the  House  adopts  a  resolution 

25  finding  that  the  committee  vote  in  question  was  not  in  accord- 
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1  ance  with  the  relevant  subsection,  it  shall  direct  that  there 

2  be  made  publicly  available  the  entire  transcript  of  the  nieet- 

3  iiig  improperly  closed  to  the  public  or  the  portion  or  por- 

4  tions  of  any  meeting  transcript  improperly  deleted  from 

5  the  publicly  available  copy. 

6  "(F)  The  Select  Committee  on  Meetings  shall  not  be 

7  subject  to  the  provisions  of  subparagraph  (A),  (B),  (C) , 

8  or  (D)." 

9  Sec.  103.  Conference  Committees.— The  Legisla- 

10  tive  Reorganization  Act  of  1946  is  amended  by  inserting 

11  after  section  133  (c) ,  as  added  by  section  101(3)  of  this 

12  Act  the  following  new  section : 

13  "open  conference  committee  meetings 

1 4  "Sec.  133D.  (a)  Each  meeting  of  a  committee  of  con- 

1 5  ference  shall  be  open  to  the  public :  Provided,  That  a  portion 
It)  or  portions  of  such  meetings  may  be  closed  to  the  public  if 

17  the  committee  determines  by  vote  of  a  majority  of  the  mem- 

18  bers  of  the  committee  present  that  the  matters  to  be  discussed 

19  or  the  testimony  to  be  taken  at  such  portion  or  portions — 

20  "  ( 1 )  will  disclose  matters  necessary  to  be  kept  secret 

21  in  the  interests  of  national  security  or  the  confidential 

22  conduct  of  the  foreign  relations  of  the  United  States ; 

23  "  (2)  will  relate  solely  to  matters  of  committee  staff 

24  personnel  or  internal  staff  management  or  procedure ; 

25  "  (3)  will  tend  to  charge  with  crime  or  misconduct, 
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1  or  to  disgrace,  injure  the  professional  standing  or  other- 

2  wise  expose  to  public  contempt  or  obloquy  any  individ- 

3  ual,  or  will  represent  a  clearly  unwarranted  invasion  of 

4  the  privacy  of  any  individual:  Provided,  That  this  sub- 

5  section  shall  not  apply  to  any  government  or  officer  or 

6  employee  with  respect  to  his  official  duties  or  employ - 

7  ment:  And,  provided  further,  That  as  applied  to  a  wit- 

8  ness  at  a  meeting  to  conduct  a  hearing,  this  subsection 

9  shall  not  apply  unless  the  witness  requests  in  writing  that 
1°  the  hearing  be  closed  to  the  public ; 

11  "  (4)  will  disclose  the  identity  of  any  informer  or 

12  law  enforcement  agent  or  of  any  information  relating  to 

13  the  investigation  or  prosecution  of  a  criminal  offense 

14  that  is  required  to  be  kept  secret  in  the  interests  of 

15  effective  law  enforcement;  or 

16  "(5)  will  disclose  information  relating  to  the  trade 

17  secrets  or  financial  or  commercial  information  pertain- 

18  ing  specifically  to  a  given  person  where — 

19  "  (A)  the  information  lias  been  obtained  by  the 

20  Federal  Government  on  a  confidential  basis  other 

21  than  through  an  application  by  such  person  for  a 

22  specific  government  financial  or  other  benefit: 

23  "(B)  Federal  statute  requires  the  information 

24  to  be  kept  confidential  by  Government  officers  and 

25  employees;  and 
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1  "(^)  the  information  is  required  to  In-  kept 

2  secret  in  order  to  prevent  undue  injury  to  the  eom- 

3  petit i ve  position  of  sueli  persons. 

4  A  separate  vote  of  the  committee  shall  he  taken  with  respect 

5  to  each  meeting  thai  is  closed  to  the  public  pursuant  to  this 

6  suhsection,  and  the  committee  shall  make  available  within 

7  one  day  of  such  meeting,  a  written  explanation  of  its  action. 

8  The  vote  of  each  committee  member  participating  in  each 

9  such  vote  shall  be  recorded  and  published  and  no  proxies 

10  shall  be  allowed. 

11  "  (b)  Each  committee  of  conference  shall  make  public 

12  announcement  of  the  date,  place,  and  subject  matter  of  such 

13  meeting  at  the  earliest  practicable  opportunity. 

14  "(c)  A  complete  transcript,  including  a  list  of  all  per- 

15  sons  attending  and  their  affiliation,  shall  be  made  of  each 

16  meeting  of  each  committee  of  conference  (whether  open  or 

17  closed  to  the  public) .  Except  as  provided  in  subsection  (d) 

18  of  this  section,  a  copy  of  each  such  transcript  shall  be  made 

19  available  for  public  inspection  within  seven  days  of  each  such 

20  meeting,  and  additional  copies  of  any  transcript  shall  be 

21  furnished  to  any  person  at  the  actual  cost  of  duplication. 

22  "(d)  In  the  case  of  meetings  closed  to  the  public  pur- 

23  suant  to  subsection   (a)   of  this  section,  the  committee  of 

24  conference  may  delete  from  the  copies  of  transcripts  that  are 

25  required  to  be  made  available  or  furnished  to  the  public  pur- 
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1  suant  to  subsection  (c)  of  this  section,  those  portions  which 

2  it  determines  by  vote  of  the  majority  of  the  committee  con- 

3  sist  of  materials  specified  in  paragraph  (1) ,  (2) ,  (3) ,  (4) , 

4  or  (5)  of  subsection  (a)  of  this  section.  A  separate  vote 

5  of  the  committee  shall  be  taken  with  respect  to  each  such 

6  transcript.  The  vote  of  each  committee  member  participating 

7  in  each  such  vote  shall  be  recorded  and  published,  and  no 

8  proxies  shall  be  allowed.  In  place  of  each  portion  deleted  from 

9  copies  of  the  transcript  made  available  to  the  public,  the  com- 

10  mittee  shall  supply  a  written  explanation  of  why  such  por- 

11  tion  was  deleted,  and  a  summary  of  the  substance  of  the 

12  deleted  portion  that  does  not  itself  disclose  information  speci- 
l->  fled  in  paragraph  (1),  (2),  (3),  (4) ,  or  (5)  of  subsection 

14  (a)  of  this  section.  The  committee  shall  maintain  a  complete 

15  copy  of  the  transcript  of  each  meeting  (including  those  por- 
1(5  tions  deleted  from  copies  made  available  to  the  public) ,  for 

17  a  period  of  at  least  one  year  after  such  meeting. 

18  '*  (e)  A  point  of  order  may  be  raised  against  any  com- 

19  mittee  vote  of  a  committee  of  conference  to  close  a  meeting 

20  to  the  public  pursuant  to  subsection  (a)  of  this  section  or 

21  any  committee  vote  to  delete  from  the  publicly  available 

22  copy  a  portion  of  a  meeting  transcript  pursuant  to  subsec- 
25)  tion  (d)  of  this  section  by  committee  members  comprising 

24  one-fourth  or  more  of  the  total  membership  of  the  entire 

25  committee.  Any  such  "point  of  order  shall  be  raised  in 
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1  either  House  within  live  legislative  days  after  the  vole 

2  against  which  the  point  of  order  is  raised,  and  sueh  point 

3  of  order  shall  he  a  matter  of  highest  personal  privilege.  Each 

4  such  point  of  order  shall  immediately  he  referred  to  a  Select 

5  Conference  Committee  on  Meetings  consisting  of  the  Presi- 
b'  dent  pro  tempore  of  the  Senate,  the  Speaker  of  the  House 

7  of  Representatives,  and  the  majority  and  minority  leaders 

8  from  each  House.  The  select  committee  shall  examine  the 

9  complete  verbatim  transcript  of  the  meeting  in  question 

10  and  shall  rule  whether  the  vote  to  close  the  meeting  was 

11  in  accordance  with  subsection  (a)  of  this  section  or  whether 

12  the  vote  to  delete  a  portion  or  portions  from  publicly  avail- 

13  able  copies  of  the  meeting  transcript  was  in  accordance  with 

14  subsection  (d)  of  this  section,  as  the  case  may  be.  The 

15  select  committee  reports  to  both  Houses  a  concurrent  re- 
1  solution  within  five  calendar  days  (excluding  days  where 
fj  either  House  is  not  in  session)  a  resolution  containing  its 

18  findings.  If  both  Houses  adopt  such  a  resolution  finding 

19  that  the  committee  vote  in  question  was  not  in  accordance 

20  with  the  relevant  subsection,  they  shall  direct  that  there  be 

21  made  publicly  available  the  entire  transcript  of  the  meeting 

22  improperly  closed  to  the  public  or  the  portion  or  portions 
2;j  of  any  meeting  transcript  improperly  deleted  from  the  pub- 

24  licly  available  copy,  as  the  case  may  be. 

25  "(f)   The  Select  Conference  Committee  on  Meetings 
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1  shall  not  be  subject  to  the  provisions  of  subsection  (a) ,  (b) , 

2  (c),  or  (d)  of  this  section." 

3  (b)  Title  I  of  the  table  of  contents  of  the  Legislative  Re- 

4  organization  Act  of  1946  is  amended  by  inserting  immedi- 

5  ately  below  item  133C,  as  added  by  section  101  (c)  of  this 

6  Act,  the  following: 

"133D.  Open  conference  committee  meetings.'". 

7  TITLE  II— AGENCY  PROCEDURES 

8  Sec.  201.  (a)  This  section  applies,  according  to  the 

9  provisions  thereof,  to  any  agency,  as  defined  in  section 

10  f)51  (1)  of  title  5,  United  States  Code,  where  the  body  com- 

11  prising  the  agency  consists  of  two  or  more  members.  Except 

12  as  provided  in  subsection  (b) ,  all  meetings  (including  meet- 

13  ings  to  conduct- hearings)  of  such  agencies  at  which  official 

14  action  is  considered  or  discussed  shall  be  open  to  the  public. 

15  (b)  Subsection  (a)  shall  not  apply  to  any  portion  or 

16  i tortious  of  an  agency  meeting  where  the  agency  determines 

17  by  vote  of  a  majority  of  its  entire  membership — 

18  (1)  will  probably  disclose  matters  necessary  to  be 

19  kept  secret  in  the  interests  of  national  security  or  the 

20  confidential  conduct  of  the  foreign  relations  of  the  United 

21  States ; 

22  (2)  will  rohile  solely  to  individual  agency  personnel 

23  or  to  internal  agency  office  management  and  procedures 

24  or  financial  auditing; 


83 


19 

1  (3)  will  tend  to  charge  with  crime  or  misconduct, 

2  or  to  disgrace,  injure  the  professional  standing  or  other- 

3  wise  expose  to  public  contempt  of  obloquy  any  individ- 

4  ual,  or  will  represent  a  clearly  unwarranted  invasion  of 

5  the  privacy  of  any  individual:  Promdrd,  That   this  sub- 

6  section  shall  not  apply  to  any  government  or  officer  or 

7  employee  with  respect  to  his  official  duties  or  employ- 

8  ment:  And  provided  further,  That  as  applied  to  a  wit- 

9  ness  at  a  meeting  to  conduct  a  hearing,  this  subsection 

10  shall  not  apply  unless  the  witness  requests  in  writing  that 

11  the  hearing  be  closed  to  the  public ; 

12  (4)  will  probably  disclose  the  identity  of  any  in- 

13  former  or  law  enforcement  agent  or  of  any  information 

14  relating  to  the  investigation  or  prosecution  of  a  criminal 

15  offense  that  is  required  to  be  kept  secret  in  the  interests 

16  of  effective  law  enforcement ; 

17  (5)  will  disclose  information  relating  to  the  trade 

18  secrets  or  financial  or  commercial  information  pertaining 

19  specifically  to  a  given  person  where — 

20  (A)  the  information  has  been  obtained  by  the 

21  Federal  Government  on  a  confidential  basis  other 

22  than  through  an  application  by  such  person  for  a 

23  specific  government  financial  or  other  benefit  ;  and 

24  (B)  Federal  statute  requires  the  information  to 
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1  be  kept  confidential  by  government  officers  and  em- 

2  ployees,  and 

3  (C)  the  information  is  required  to  be  kept  secret 

4  in  order  to  prevent  undue  injury  to  the  competitive 

5  position  of  such  persons; 

6  (6)  wiH  relate  to  the  conduct  or  disposition  (but 

7  not  the  initiation  of  a  case  of  adjudication  governed  by 

8  the  provisions  of  the  first  paragraph  of  section  554(a) 

9  of  title  5,  United  States  Code,  or  of  subsection  (1), 
10  (2),  (4),  (5),  or  (fi)  thereof. 


"  A  separate  vote  of  the  agency  members  shall  be  taken  with 

12  respect  to  each  agency  meeting  that  is  closed  to  the  public 

13  pursuant  to  this  subsection.  The  vote  of  each  agency  mem- 

14  her  participating  in  such  vote  shall  be  recorded  and  published 
35  and  no  proxies  shall  be  allowed.  In  the  case  of  any  closing  of 

16  portions  of  a  meeting  to  the  public  pursuant  to  this  subsection, 

17  the  agency  shall  promptly  publish  an  explanation  of  its 

18  action. 

19  (c)  Each  agency  shall  make  public  announcement  of 

20  the  date,  place,  and  subject  matter  of  each  meeting  at  which 

21  official  action  is  considered  or  discussed  (whether  open  or 

22  closed  to  the  public)  at  least  one  week  before  each  meeting 

23  unless  the  agency  determines  by  R  vote  of  the  majority  of 

24  its  members  that  agency  business  requires  that  such  meetings 

25  be  called  at  an  earlier  date, }m  which rtasf  the,  agency  shall 
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1  make  public  announcement  of  the  date,  place,  and  sub- 

2  ject  matter  of  such  meeting  at  the  earliest  practicable 

3  opportunity. 

4  (d)  A  complete  transcript,  including  a  list  of  all  per- 

5  sons  attending  and  their  affiliations,  shall  be  made  of  each 

6  meeting  of  each  agency  at  which  official  action  is  considered 

7  or  discussed  (whether  open  or  closed  to  the  public) .  Ex- 

8  cept  as  provided  in  subsection  (e)  of  this  section  a  copy  of 

9  each  such  meeting  shall  be  made  available  to  the  public 

10  for  inspection,  and  additional  copies  of  any  transcript  shall 

11  be  furnished  to  any  person  at  the  actual  cost  of  duplication. 

12  (e)  In  the  case  of  meetings  closed  to  the  public  pur- 

13  suant  to  subsection  (b)  of  this  section,  the  agency  may  delete 

14  from  the  copies  of  transcripts  made  available  or  furnished  to 

15  the  public  pursuant  to  subsection  (d)  of  this  section  those 

16  portions,  which  the  agency  determines  by  vote  of  a  majority 

17  of  its  membership  consists  of  materials  specified  in  paragraph 

18  (1),  (2),   (3),   (4),  or  (5)  of  subsection  (b)   of  this 

19  section.  A  separate  vote  of  the  agency  shall  be  taken  with 

20  respect  to  each  transcript.  The  vote  of  each  agency  mem- 

21  ber  participating  in  such  vote  shall  be  recorded  and  pub- 

22  lished,  and  no  proxies  shaU  be  allowed.  In  place  of  each 

23  portion  deleted  from  copies  of  the  meeting  transcript  made 

24  available  to  the  public,  the  agency  shall  supply  a  written 

25  explanation  of  why  such  portion  was  deleted  and  a  summary 
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1  of  the  substance  of  the  deleted  portion  that  does  not  itself 

2  disclose  information  specified  in  paragraph  (1),  (2),  (3), 

3  (4),  or  (5)  of  subsection  (a).  The  agency  shall  maintain 

4  a  complete  verbatim  copy  of  the  transcript  of  each  meeting 

5  (including  those  portions  deleted  from  copies  made  available 

6  to  the  public)  for  a  period  of  at  least  two  years  after  such 

7  meeting. 

8  (f)  Each  agency  subject  to  the  requirements  of  this 

9  section  shall,  within  one  hundred  and  eighty  days  after  the 

10  enactment  of  this  Act,  following  published  notice  in  the 

11  Federal  Register  of  at  least  thirty  days  and  opportunity 

12  for  written  comment  by  interested  persons,  promulgate  regu- 

13  lations  to  implement  the  requirements  of  subsections  (a) 

14  through  (e)  inclusive  of  this  section.  Any  citizen  or  person 

15  resident  in  the  United  States  may  bring  a  proceeding  in 

16  the  United  States  Court  of  Appeals  for  the  District  of  Co- 

17  lumbia  Circuit — 

18  (1)  to  require  an  agency  to  promulgate  such  regu- 

19  lations  if  such  agency  has  not  promulgated  such  regu- 

20  lations  within  the  time  period  specified  herein;  or 

21  (2)  to  set  aside  agency  regulations  issued  pursu- 

22  ant  to  this  subsection  that  are  not  in  accord  with  the 

23  requirements  of  subsections   (a)   through   (e)   of  this 

24  section  inclusive,  and  to  require  the  promulgation  of 

25  regulations  that  are  in  accord  with  such  subsections. 
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1  (g)  The  district  courts  of  the  United  States  shall  have 

2  jurisdiction  to  enforce  the  requirements  of  subsections  (a) 

3  through  (e)  inclusive  of  this  section  by  declaratory  judg- 

4  ment,  injunctive  relief,  or  otherwise.  Such  actions  may 

5  be  brought  by  any  citizen  or  person  resident  in  the  United 

6  States.  Such  actions  shall  be  brought  in  the  district  wherein 

7  the  plaintiff  resides,  or  has  his  principal  place  of  business, 

8  or  where  the  agency  in  question  has  its  headquarters.  In 

9  deciding  such  cases  the  court  may  examine  any  portion  of 

10  a  meeting  transcript  that  was  deleted  from  the  publicly 

11  available  copy.  Among  other  forms  of  equitable  relief,  the 

12  court  may  require  that  any  portion  of  a  meeting  transcript 

13  improperly  deleted  from  the  publicly  available  copy  be  made 

14  publicly  available  for  inspection  and  copying,  and,  having 

15  due  regard  for  orderly  administration  and  the  public  interest, 

16  may  set  aside  any  agency  action  taken  or  discussed  at  an 

17  agency  meeting  improperly  closed  to  the  public. 

18  (h)  In  any  action  brought  pursuant  to  subsection  (f) 

19  or  (g)  of  this  section,  costs  of  litigation  (including  reasou- 

20  able  attorney's  and  expert  witness  fees)  may  be  apportioned 

21  to  the  original  parties  or  their  successors  in  interest  when- 

22  ever  the  court  determines  such  award  is  appropriate. 

23  (i)  The  agencies  subject  to  the  requirements  of  this 

24  section  shall  annually  report  to  Congress  regarding  their 

25  compliance  with  such  requirements,  including  a  tabulation 
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1  of  the  total  number  of  agency  meetings  open  to  the  public, 

2  the  total  number  of  meetings  closed  to  the  public,  the  reasons 

3  for  closing  such  meetings,  and  a  description  of  any  litigation 

4  brought  against  the  agency  under  this  section. 

5  Sec.  202.  (a)  Title  5  of  the  United  States  Code  is 

6  amended  by  adding  after  section  557  the  following: 

7  "ex  parte  communications  in  agency  proceeding 

8  "Sec.  557.  (a)  This  section  applies,  according  to  the 

9  provisions  thereof,  to  the  following  proceedings: 

10  "(1)  any  proceeding  to  which  section  557(a)  of 

11  this  title  applies; 

12  "(2)  any  rulemaking  proceeding  with  respect  to 

13  which  an  agencj'  is  required  by  section  553  of  this  title 
34  to  afford  public  notice  and  opportunity  for  participation 

15  by  interested  persons:  Provided,  That  for  purposes  of 

16  this  section  the  exemption  from  such  requirements  in 

17  section  553  (a)  (2)  of  matters  relating  to  public  prop- 

18  erty,  loans,  grants,  benefits,  or  contracts  shall  not  be 

19  effective ;  or 

20  "(3)  any  proceeding  to  prepare  an  environmental 

21  impact  statement  required  by  section  302(2)  (c)  of 

22  the  National  Environmental  Policy  Act. 

23  "(b)   In  any  agency  proceeding  which  is  subject  to 

24  subsection  (a)  of  this  section,  except  to  the  extent  required 


25 

1  for  the  disposition  of  ex  parte  matters  as  authorized  by 

2  law — 


3  "(1)  no  interested  person  (including  members  or 

4  employees  of  other  government  agencies)  shall  make  or 

5  cause  to  be  made  to  any  member  of  the  agency  in  ques- 

6  tion,  hearing  examiner,  or  employee  who  is  or  may  be 

7  involved  in  the  decisional  process  of  said  proceeding,  an 

8  ex  parte  communication  relevant  to  the  events  of  the 

9  proceeding ; 

10  "  (2)  no  member  of  the  agency  in  question,  hearing 

11  examiner,  or  employee  who  is  or  may  be  involved  in  the 

12  decisional  process  of  such  proceeding,*  shall  make  or 

13  cause  to  be  made  to  an  interested  person  an  ex  parte 

14  communication  relevant  to  the  merits  of  the  proceeding; 

15  "(3)  a  member  of  the  agency  in  question,  hearing 

16  examiner,  or  employee  who  is  or  may  be  involved  in  the 

17  decisional  process  of  said  proceeding,  who  receives  a 

18  communication  in  violation  of  this  subsection  shall  place 

19  in  the  public  record  of  the  proceeding — 

20  "  (A)  written  material  submitted  in  violation  of 

21  this  subsection ;  or 

22  "(B)  memorandums  stating  the  substance  of 

23  all  oral  communications  submitted  in  violation  of 

24  this  subsection ;  or 
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1  "(C)  responses  to  the  materials  described  in 

2  subparagraphs  (A)  and  (B)   of  this  subsection; 

3  "(4)  upon  receipt  of  a  communication  in  violation 

4  of  this  subsection  from  a  party  to  any  proceeding  to 

5  which  this  section  applies,  the  hearing  examiner  or  em- 

6  ployee  presiding  at  the  hearings  may,  to  the  extent 

7  consistent  with  the  interests  of  justice  and  the  policy 

8  of  the  underlying  statutes,  require  the  persons  or  party  to 

9  show  cause  why  his  claim  or  interest  in  the  proceeding 

10  should  not  be  discussed,  denied,  disregarded,  or  other- 

11  wise  adversely  affected  by  virtue  of  such  violation;  and 

12  "  (5)  the  prohibitions  of  this  subsection  shall  apply 

13  at  such  time  as  the  agency  shall  designate,  having  due 

14  regard  for  the  public  interest  in  open  decisionmaking 

15  Dv  agencies,  but  in  no  case  shall  they  apply  later  than 
the  time  at  which  a  proceeding  is  noticed  for  hearing 

yj  or  opportunity  for  participation  by  interested  persons 
unless  the  person  is  responsible  for  the  communication 
has  knowledge  that  it  will  be  noticed,  in  which  case 

2Q         said  prohibition  shall  apply  at  the  time  of  his  acquisition 

2^         of  such  knowledge. 

"  (c)  Each  agency  subject  to  the  requirements  of  this 
section  shall,  within  one  hundred  and  eighty  days  after  the 

^   enactment  of  this  section,  following  published  notice  in 

9-    the  Federal  Register  of  at  least  thirty  days  and  opportu- 
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1  nity  for  written  comment  by  interested  persons,  promul- 

2  gate  regulations  to  implement  the  requirements  of  subsection 

3  (b)  of  this  section.  Any  citizen  or  person  resident  in  the 

4  United  States  may  bring  a  proceeding  in  the  United  States 

5  Court  of  Appeals  for  the  District  of  Columbia  Circuit — 

6  "(1)   to  require  any  agency  to  promulgate  such 

7  regulations  if  such  agency  has  not  promulgated  such 

8  regulations  within  the  time  period  specified  herein; 

9  "  (2)  to  set  aside  agency  regulations  issued  pursuant 

10  to  this  subsection  that  are  not  in  accord  with  the  require- 

11  ments  of  subsection  (b)  of  this  section;  and  to  require 

12  the  promulgation  of  regulations  that  are  in  accord  with 

13  such  subsection. 

14  "(d)  The  district  courts  of  the  United  States  shall  have 

15  jurisdiction  to  enforce  the  requirements  of  subsection  (b)  of 

16  this  section  by  declaratory  judgment,  injunctive  relief,  or 

17  otherwise.  Such  action  may  be  brought  by  any  citizen  of  or 

18  person  resident  in  the  United  States.  Such  actions  shall  be 

19  brought  in  the  district  wherein  the  plaintiff  resides  or  has  his 

20  principal  place  of  business  or  where  the  agency  in  question 

21  has  its  headquarters.  Where  a  person  other  than  an  agency, 

22  agency  member,  hearing  examiner,  or  employee  is  alleged 

23  to  have  participated  in  a  violation  of  the  requirements  of  sub- 

24  section  (b)  of  this  section  such  person  may,  but  need  not 

25  be  joined  with  the  agency  as  a  party  defendant  ;  for  purposes 
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1  of  joining  such  person  as  a  party  defendant,  service  may  be 

2  had  on  such  person  in  any  district.  Among  other  forms  of 

3  equitable  relief,  the  court  may  require  that  any  ex  parte  com- 

4  munication  made  or  received  in  violation  of  the  requirements 

5  of  subsection  (b)  of  this  section  be  published,  and,  having 

6  due  regard  for  orderly  administration  and  the  public  interest, 

7  may  set  aside  any  agency  action  taken  in  a  proceeding  with 

8  respect  to  which  the  violation  occurred. 

9  "  (e)  In  any  action  brought  pursuant  to  subsection  (c) 

10  or   (d)    of  this  subsection,  cost  of  litigation  (including 

11  reasonable  attorney's  and  expert  witness  fees)  may  be  ap- 

12  portioned  to  the  original  parties  or  their  successors  in  interest 

13  whenever  the  court  determines  such  award  is  appropriate." 

14  Sec.  203.  This  title  and  the  amendments  made  by  this 

15  title  do  not  authorize  withholding  of  information  or  limit  the 

16  availability  of  records  to  the  public  except  as  provided  in  this 

17  title.  This  title  is  not  to  be  construed  as  authority  to  withhold 

18  information  from  Congress. 
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Exhibit  2 

Section-by-Sbction  Analyses  of  the  Federal  "Government  in  the 

Sunshine  Act" 

Section  1 :  Provides  that  the  Act  may  be  cited  as  the  "Government  in  the  Sun- 
shine Act" 

Section  2:  Declares  it  to  be  the  policy  of  the  United  States  that  the  public  is 
entitled  to  the  fullest  practicable  disclosure  concerning  the  decision  making 
processes  of  the  Federal  government. 

Section  3 :  Defines  the  terms  "national  security"  and  "person"  for  purposes  of 
the  Act. 

Title  1 :  Concerns  the  hearing  and  meeting  procedures  of  congressional  com- 
mittees 

Section  101 :  Amend  the  Legislative  Reorganization  Act  of  1946  as  applicable 
to  the  Senate  to  establish  a  basic  norm  of  open  meetings  by  all  committees  unless 
a  majority  of  the  committee  determines  on  a  recorded  vote  that  the  matters  to  be 
considered  or  discussed  at  the  meeting  will  fall  within  the  following  narrowly 
defined  exemptions : 

National  security  or  confidential  conduct  of  foreign  relations ; 

Internal  committee  staff  personnel  or  management  matters  ; 

Defamation  of  an  individual  other  than  a  government  officer  or  employee  with 
respect  to  his  employment  (except  that  in  the  case  of  a  witness  at  a  hearing,  the 
hearing  can  be  closed  only  if  he  requests  that  it  be  closed)  : 

The  identity  of  informers  or  enforcement  agents  or  similar  sensitive  informa- 
tion vital  to  law  enforcement ; 

Information  relating  to  trade  secrets  or  financial  information  that  has  been 
obtained  by  the  Federal  government  on  a  confidential  basis ;  information  re- 
quired to  be  kept  secret  by  federal  statute ;  and  information  the  disclosure  of 
which  would  injure  a  person's  competitive  position. 

This  section  would  rather  provide  that  committees  must  normally  give  7  days 
public  notice  of  all  meetings ;  that  a  complete  transcript  of  each  meeting  should 
be  prepared  and  made  available  to  the  public  for  inspection  and  copying ;  there 
may  be  deleted  from  the  publicly  available  version  of  the  transcript  portions 
which  the  committee  determines  fall  within  the  exemptions  specified  above. 

This  section  further  provides  that  a  point  of  order  against  a  committee  vote  to 
close  a  hearing  or  delete  a  portion  from  the  transcript  available  to  the  public 
may  be  raised  by  %  of  the  members  of  the  committee  present.  The  point  of  order 
would  be  a  matter  of  highest  privilege  and  would  be  referred  to  a  Select  Commit- 
tee on  Meetings,  consisting  of  the  President  Pro  Tempore  and  the  majority  and 
minority  leaders.  Their  findings  as  to  whether  the  secrecy  was  justified  or  not 
would  be  subject  to  vote  of  the  entire  Senate.  If  it  were  determined  that  a 
meeting  or  portion  thereof  had  been  improperly  kept  secret,  the  transcript  of  the 
meeting  or  portion  would  be  made  publicly  available. 

Section  102  :  Would  impose  identical  requirements  concerning  open  meetings  on 
House  committees.  The  Select  Committee  on  Meetings  would  consist  of  the 
Speaker  and  the  majority  and  minority  leaders. 

Section  103 :  Would  impose  the  same  open  meeting  requirements  on  conference 
committees.  A  Select  Conference  Committee  on  Meetings  consisting  of  the 
Speaker,  the  President  Pro  Tempore,  and  the  majority  and  minority  leaders 
from  each  House  would  initially  rule  on  points  of  order  raised  against  closed 
meetings  or  delections  from  the  publicly  available  transcript  of  a  meeting. 

Section  104 :  Provide  that  no  court  would  have  jurisdiction  to  review  any  of  the 
votes  or  rulings  pursuant  to  the  above  requirements  unless  a  person's  constitu- 
tional rights  were  infringed. 

Title  2 :  Concerns  the  decision  making  process  of  the  administrative  agencies 
in  the  Federal  government. 

Section  201 :  Provides  that  meetings  of  all  multi-member  federal  agencies  at 
which  official  action  is  considered  or  discussed  must  normally  be  open  to  the  pub- 
lic. Such  meetings  could  be  closed  to  the  public  only  if  the  agency  determines  by 
a  majority  of  its  entire  membership  that  the  matters  to  be  discussed  fall  within 
one  of  the  specific  exemptions  applicable  in  the  case  of  Congressional  committee 
meetings ;  or  that  the  meeting  would  deal  with  a  case  of  adjudication  where  the 
agency  is  acting  in  an  essentially  judicial  capacity.  The  agency  would  normally  be 
required  to  give  7  days  public  notice  of  all  meetings,  to  make  a  complete  tran- 
script of  all  meetings,  and  to  make  available  to  the  public  for  inspection  and  copy- 
ing the  transcript  of  each  meeting.  Portions  of  the  meeting  transcript  consisting 
of  confidential  matters  falling  within  the  exemptions  specified  above  could  be 
deleted  from  the  copy  made  available  to  the  public. 
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In  addition,  each  agency  subject  to  the  above  requirements  would  be  required 
to  publish  implementing  regulations  and  annually  report  to  Congress  on  their 
compliance  with  the  open  meeting  requirements.  The  section  would  further  pro- 
vide that  any  person  could  bring  a  court  action  to  challenge  the  agency's  imple- 
menting regulations  or  its  decision  in  a  particular  instance  to  close  a  meeting  or 
delete  material  from  the  publicly  available  transcript.  The  court  would  in  such 
suits  require  that  matters  improperly  kept  secret  be  publicly  disclosed,  and  could 
in  its  discretion  set  aside  agency  action  taken  or  discussed  at  meetings  improperly 
kept  secret  and  also  award  attorney's  fee  to  either  party  to  the  lawsuit. 

Section  202  :  Would  apply  to  all  federal  administrative  agencies  with  respect  to 
the  following  types  of  proceedings  : 

Any  case  of  agency  adjudication  or  rule  making  on  the  record  which  under  the 
Administrative  Procedure  Act  is  subject  to  a  requirement  of  trial-type  proce- 
dures ; 

Any  agency  rule  making  proceedings  with  respect  to  which  the  agency  is  re- 
quired by  the  Administrative  Procedure  Act  to  afford  public  notice  and  oppor- 
tunity for  comment  by  interested  persons  ; 

Any  proceeding  to  prepare  an  environmental  impact  statement  required  under 
the  National  Environmental  Policy  Act. 

The  section  deals  with  any  ex  parte  (outside)  communications  between  an  in- 
terested person  and  a  member  or  employee  of  the  agency  in  such  proceedings, 
and  the  agency  would  be  required  to  publish  any  such  ex  parte  communications 
on  the  public  record.  The  prohibition  against  ex  parte  communications  would  be- 
come effective  at  such  time  as  the  agency  might  designate,  but  in  no  event  later 
than  the  time  the  proceeding  in  question  was  publicly  noticed  or  the  time  that  a 
party  to  the  communication  became  aware  that  the  proceeding  would  be  so 
noticed. 

Each  agency  subject  to  the  requirements  of  the  section  would  be  required  to 
promulgate  implementing  regulations. 

Any  person  could  bring  a  court  action  to  review  the  implementing  regulations 
or  any  alleged  improper  ex  parte  communication.  The  court  could  require  that  any 
improper  ex  parte  communication  be  made  public,  and  could  use  its  discretion  to 
set  aside  agency  action  taken  in  a  proceeding  with  respect  to  which  the  improper 
communication  occurred,  and  to  award  attorney's  fees  to  either  party. 

Section  203 :  Provides  that  the  provisions  of  Title  2  do  not  authorize  withhold- 
ing of  information  from  the  public  and  are  not  authority  to  withhold  information 
from  Congress. 

The  redrafted  version  of  the  Federal  "Government  in  the  Sunshine  Act."  while 
somewhat  more  lengthly  than  the  first  version.  S.  3881,  retains  its  essential  pur- 
poses. The  various  exemptions  from  the  open  meeting  requirement  for  congres- 
sional committees  and  multi-member  administrative  agencies  have  been  made 
more  specific.  In  addition,  congressional  committees  and  administrative  agencies 
are  required  to  keep  transcripts  of  all  meetings  and  make  such  transcripts  pub- 
licly available  except  for  confidential  portions  falling  within  one  of  the  specific 
exemptions. 

In  the  case  of  meetings  by  congressional  committees,  the  redrafted  version  of 
the  Act  provides  an  enforcement  mechanism  for  cases  where  a  meeting  is  claimed 
to  have  been  improperly  closed.  One  fourth  of  the  members  of  a  committee  can 
challenge  the  closing  of  a  meeting  by  raising  a  point  of  order  which  must 
promptly  be  referred  to  a  Select  Committee  on  Meetings,  consisting  of  the  legis- 
lative leadership,  for  a  ruling.  The  committees'  ruling  would  be  subject  to  the 
vote  of  the  entire  body. 

The  redrafted  version  of  the  Act  also  applies  the  open  meeting  requirement  to 
conference  committees. 

As  applied  to  administrative  agencies,  the  open  meeting  requirement  could  be 
enforced  by  any  person  in  a  court  action. 

The  redrafted  version  of  the  Act  also  contains  an  additional  requirement,  ap- 
plicable to  all  federal  agencies,  that  would  prohibit  all  ex  parte  communications 
in  cases  of  rule  making  or  adjudication  by  the  agency  or  the  proceedings  to  pre- 
pare an  Environmental  Impact  statement  pursuant  to  the  National  Environ- 
mental Policy  Act.  This  requirement,  which  could  be  enforced  by  court  action  by 
any  person,  would  further  advance  the  goal  of  open  government  decision  making 
by  prohibiting  off  the  record  pressures  on  agencies  by  interested  outside  parties. 

Mr.  Roth.  Mr.  President.  I  am  very  pleased  to  join  the  iunior  Sena- 
tor from  Florida  in  cosponsorinn  the  "Government  in  the  Sunshine 
Act."  Senator  Chiles  is  doing  this  country  a  fine  public  service  in  of- 
fering this  legislation  for  consideration  and  debate. 
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I  want  to  point  out  that  this  effort  is  entirely  complementary  with 
the  resolution  that  Senator  Humphrey  and  I  will  introduce  later  this 
week  to  create  a  new  Senate  rule  requiring  committee  meetings  be  open 
to  the  public  except  when  a  majority  of  the  committee  vote  to  close  the 
meeting  for  national  security  reasons  or  because  the  reputation  of  an 
individual  is  involved.  I  feel  that  if  we  first  put  our  own  House  in 
order,  we  will  be  in  a  much  better  position  to  press  for  the  more  general 
antisecrecy  legislation  embodied  in  the  "Government  in  the  Sunshine 
Act." 

I  am  cosponsoring  "Government  in  the  Sunshine  Act,"  not  because  it 
represents  the  whole  response  to  the  problem  of  governmental  secrecy, 
but  because  it  is  important  to  have  hearings  on  a  range  of  different 
kinds  of  legislation  dealing  with  both  executive  and  legislative  secrecy 
and  with  the  processes  of  Government  as  well  as  Government  docu- 
ments. 

I  am  looking  forward  to  participating  with  Senator  Chiles  and 
with  our  other  colleagues  on  the  Committee  on  Government  Operations 
in  studying  and  debating  this  antisecrecy  legislation,  I  certainly  hope 
that  our  committee  work  on  this  legislation  will  be  "in  the  sunshine/' 

Mr.  Stafford.  Mr.  President,  I  am  pleased  to  be  included  as  one  of 
the  original  cosponsors  of  the  legislation  that  has  been  introduced  by 
the  Senator  from  Florida  (Mr.  Chiles).  For  some  time  I  have  been 
concerned  over  the  growing  evidence  of  declining  public  confidence  in 
Government,  politicians,  and  politics. 

I  think  one  of  the  major  reasons  the  public  is  suspicious  about  Gov- 
ernment and  politics,  particularly  at  the  national  level,  is  that  so  much 
of  our  activity  takes  place  away  from  public  view.  For  that  reason,  I 
am  pleased  to  join  as  a  sponsor  of  legislation  that  would  require  all 
meetings  of  Federal  agencies  and  congressional  committees  be  open  to 
the  public,  with  only  certain  limited  exceptions.  This  measure  would 
permit  the  public  to  assume  its  rightful  role  as  a  full  working  partner 
in  the  operations  of  its  Government. 

Too  much  of  our  activity  is  carried  on  in  shadows  that  block  the  view 
of  the  public,  but  which  build  the  suspicion  of  the  public.  I  think  we 
should  eliminate  those  shadows  with  the  bright  light  of  public  dis- 
closure. 

I  intend,  later  in  this  session,  to  reintroduce  the  Open  Government 
Act,  which  would  require  full  and  complete  financial  disclosure  of  all 
lobbying  activities  related  to  the  Congress.  And.  I  hope  to  have  the  op- 
portunity to  give  my  support  once  again  to  legislation  that  would 
require  full  and  public  disclosure  of  the  financial  status  of  Members  of 
Congress  and  their  senior  staff  members. 

Each  of  these  measures  is  designed  to  open  up  Government  and  poli- 
tics to  public  view  and  I  am  delighted  that  the  Senator  from  Florida, 
Mr.  Chiles,  is  pressing  ahead  with  his  legislation. 


[From  the  Congressional  Record — Senate,  Jan.  15,  1975] 


(S  59-S  64) 

Introduction  of  S.  5  by  Senator  Lawton  Chiles 

S.  5.  A  bill  to  provide  that  meetings  of  Government  agencies  and  of 
congressional  committees  shall  be  open  to  the  public,  and  for  other 
purposes.  Referred  to  the  Committee  on  Government  Operations. 

Mr.  Chiles.  Mr.  President,  in  January  1973, 1  introduced  S.  260,  the 
Federal  Government  in  the  Sunshine  Act.  The  purpose  of  this  bill  is  to 
provide  for  more  public  access  to  the  work  of  the  legislative  and  execu- 
tive branches  of  Government  by  making  most  meetings  of  congres- 
sional committees  and  Federal  agencies  open  to  all  interested  persons. 

Since  the  introduction  of  the  bill,  we  have  had  a  conference  cospon- 
sored  by  Common  Cause  and  two  rounds  of  hearings  at  which  a  num- 
ber of  agency  officials  and  Members  of  Congress  testified.  After  each 
discussion  on  the  bill,  we  considered  the  many  thoughtful  suggestions 
and  made  revisions  to  reflect  the  most  discerning  of  them. 

The  bill  that  I  am  reintroducing  today  as  S.  5,  is,  therefore,  a  much 
more  refined  bill,  a  bill  which  has  been  carefully  examined  by  many  of 
the  people  who  will  be  affected  by  its  passage. 

Support  for  the  bill  within  the  Senate  has  been  encouraging.  The 
concept  of  opening  up  congressional  markup  sessions  and  conferences 
has  been  overwhelmingly  accepted  by  the  Democratic  conference.  Last 
Congress,  we  had  26  cosponsors  for  the  bill.  This  Congress  we  hope  to 
have  even  more. 

Secrecy  in  Government  has  become  synonymous,  in  the  public's 
mind,  with  deception  by  the  Government.  While  some  matters  must  be 
discussed  in  closed  session,  these  are  few  and  are  specifically  provided 
for  in  the  bill,  to  insure  that  the  bill  itself  will  not  become  a  shield 
behind  which  Government  can  hide  its  deliberations  from  the  people. 

The  experience  we  have  had  with  open  meetings  in  the  93d  session 
shows  that  committees  can  work  as  effectively  or  more  effectively  in  the 
public.  For  the  past  2  years  the  Government  Operations  Committee, 
the  Banking,  Housing,  and  Urban  Affairs  Committee,  and  the  Interior 
Committee  have  held  open  markup  sessions.  They  have  dealt  effectively 
and  openly  with  such  important,  and  often  controversial,  legislation 
as  the  Congressional  Budget  and  Impoundment  Control  Act  of  1973. 
the  Energy  Reorganization  Act  of  1973,  Federal  Regulation  of  Lobby- 
ing Amendments,  the  Housing  and  Community  Development  Act  of 
1974,  control  of  export-import  banking,  energy  allocation,  land  use 
policy,  Executive  privilege,  consumer  protection,  surface  mining,  and 
mineral  leasing. 

I  hope  that  the  Senate  will  act  on  the  bill  this  Congress.  With  the 
public  so  keenly  aware  these  days  of  the  things  that  can  go  wrong 
in  the  governmental  decisionmaking  process,  it  is  incumbent  upon  the 
Senate  to  show  them  that  we  arc  willing  to  eliminate  the  practices 
which  foster  wrong  decisions. 
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Mr.  President,  I  ask  for  unanimous  consent  to  have  the  bill  printed 
in  full  at  this  point  in  the  record. 

There  bein<r  no  objection,  the  bill  was  ordered  to  be  printed  in  the 
record,  as  follows : 


94th  CONGRESS 
1st  Session 
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S.5 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  15, 1975 

Mr.  Chlles  (for  himself,  Mr.  Bayh,  Mr.  Beall,  Mr.  Biden,  Mr.  Bkock,  Mr. 
Clark,  Mr.  Cranston,  Mr.  Gary  W.  Hart,  Mr.  Philip  A.  Hart,  Mr. 
Haskell,  Mr.  Hatfield,  Mr.  Hatiiaway,  Mr.  Humphrey,  Mr.  McGovern, 
Mr.  Mathias,  Mr.  Metcalf,  Mr.  Monualk.  Mr.  Nelson,  Mr.  Packavood, 
Mr.  Percy,  Mr.  Proxmire.  Mr.  Roth,  Mr.  Stafford,  Mr.  Stone,  and  Mr. 
Weicker)  introduced  the  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  Government  Operations 


A  BILL 

To  provide  that  meetings  of  Government  agencies  and  of  con- 
gressional committees  shall  be  open  to  the  public,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  Short  Title— This  Act  may  be  cited  as 

4  the  "Government  in  the  Sunshine  Act". 

5  Sec.  2.  Declaration  of  Policy.— It  is  hereby  de- 

6  clared  to  be  the  policy  of  the  United  States  that  the  public 

7  is  entitled  to  the  fullest  practicable  information  regarding 

8  the  decisionmaking  processes  of  the  Federal  Government 

9  Sec.  3.  Definitions— For  purposes  of  tlii<  Act- 
io ( 1 )  ''National  defense"  means — 

II 
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1  (A)   the  protection  of  the  Tinted  States  and  its 

2  military  forces   against   actual   or   potential  military 

3  attack  by  a  foreign  power; 

4  (B)  the  obtaining  of  foreign  intelligence  informa- 

5  tion  deemed  essential  to  the  military  defense  of  the 

6  United  States  or  its  forces; 

7  (C)  the  protection  of  information  essential  to  the 

8  military  defense  of  the  United  States  or  its  forces  against 

9  foreign  intelligence  activities ;  or 

10  (D)  the  protection,  to  the  extent  specifically  found 

11  necessary  by  the  President  in  writing,  of  the  United 

12  States  against  overthrow  of  the  Government  by  force; 

13  and 

14  (2)  "Person"  includes  an  individual,  partnership,  cor- 

15  poration,  associated  governmental  authority,  or  public  or 

16  private  organization. 

17  TITLE  I— CONGRESSIONAL  PROCEDURES 

18  Sec.    101.   Senate   Committee   Hearing  Pro 

19  CEDURE. —  (a)  The  Legislative  Reorganization  Act  of  1946 

20  is  amended — 

21  (1)  by  striking  out  the  third  sentence  of  section 

22  133  (b); 

23  (2)  by  striking  out  subsections  (a),  (b),and  (f) 

24  of  section  133A; 

25  (3)  by  adding  after  section  133B  the  following: 
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1  "open  senate  committee  meetings 

2  "Sec.  133C.  (a)  Each  meeting  of  each  standing,  select, 

3  or  special  committee  of  the  Senate,  or  subcommittee  thereof, 

4  including  meetings  to  conduct  hearings,  shall  he  open  to  the 

5  public:  Provided,  That  a  portion  or  portions  of  such  meet- 

6  ings  may  be  closed  to  the  public  if  the  committee  or  subcom- 

7  mittee,  as  the  case  may  be,  determines  by  a  vote  of  a  majority 

8  of  a  quorum  of  the  committee  or  subcommittee  present  that 

9  the  matters  to  be  discussed  or  the  testimony  to  be  taken  at 

10  such  portion  or  portions — 

11  "  ( 1 )   will  disclose  matters  necessary  to  be  kept 

12  secret  in  the  interests  of  national  defense  or  the  neces- 

13  sarily  confidential  conduct  of  the  foreign  policy  of  the 

14  United  States; 

15  "(2)  will  relate  solely  to  matters  of  committee  staff 

16  personnel  or  internal  staff  management  or  administra- 

17  tion; 

18  "(3)  will  tend  to  charge  with  crime  or  misconduct, 

19  or  to  disgrace  any  person,  or  will  represent  a  clearly 

20  unwarranted  invasion  of  the  privacy  of  any  individual: 

21  Provided,  That  this  paragraph  shall  not  apply  to  any 

22  Government  officer  or  employee  with  respect  to  his  <>f- 

23  final  duties  or  employment:  And  provided  fvrther,  That 

24  as  applied  to  a  witness  at  a  meeting,  this  paTagrapfi 
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1  shall  not  apply  unless  the  witness  requests  in  writing  lhat 

2  the  hearing  he  closed  to  the  public ; 

3  "(4)  will  disclose  information  pertaining  to  any  iu- 

4  vestigatiou  conducted  for  law  enforcement  purposes,  hut 

5  only  to  the  extent  thai  the  disclosure  would  (A)  inter- 
b"  fere  with  enforcement  proceedings,  (B)  deprive  a  per- 

7  SOU  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 

8  (C)  disclose  the  identity  of  a  confidential  source  and, 

9  in  the  case  of  a  record  compiled  by  a  criminal  law  en- 

10  forcement  authority  in  the  course  of  a  criminal  invest  i- 

11  gation,  or  by  an  agency  conducting  a  lawful  national 

12  security  intelligence  investigation,  confidential  informa- 

13  tion  furnished  only  by  the  confidential  source,  (D)  dis- 

14  close  investigative  techniques  and  procedures,  or  (E) 

15  endanger  the  life  or  physical  safety  of  law  enforcement 

16  personnel;  or 

IT  "(5)  will  disclose  information  relating  to  the  trade 

18  secrets  or  financial  or  commercial  information  pertaining 

19  specifically  to  a  given  person  where — 

20  "(A)  a  Federal  statute  requires  the  informa- 

21  tion  to  he  kept  confidential  by  Government  officers 

22  and  employees:  or 

23  "  (B)  the  information  has  been  obtained  by  the 

24  Federal  Government  on  a  confidential  basis  other 

25  than  through  an  application  by  such  person  for  a 
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1  specific  (lovernment  financial  or  other  benefit,  and 

2  the  information  must  be  kept  secret  in  order  to  pre- 

3  vent  grave  and  irreparable  injury  to  the  competitive 

4  position  of  such  person. 

5  A  separate  vote  of  the  committee  shall  be  taken  with  respect 

6  to  each  committee  or  subcommittee  meeting  a  portion  or  por- 

7  tions  of  which  are  proposed  to  be  closed  to  the  public  pur- 

8  suant  to  this  subsection.  The  vote  of  each  committee  member 

9  participating  in  each  such  vote  shall  be  recorded  and  no 

10  proxies  shall  be  allowed.  Within  one  day  of  such  vote,  the 

11  committee  shall  make  publicly  available  a  written  copy  of 

12  such  vote  and.  if  a  meeting  or  portion  thereof  is  closed  to  the 

13  public,  a  full  written  explanation  of  its  action. 

14  "(b)  Each  standing,  select,  or  special  committee  of  the 

15  Senate,  or  subcommittee  thereof,  shall  make  public  announce- 

16  ment  of  the  date,  place,  and  subject  matter  of  each  meeting 
IT  at  least  one  week  before  such  meeting  unless  the  committee 

18  or  subcommittee  determines  by  a  vote  of  a  majority7  of  a 

19  quorum  of  the  committee  or  subcommittee  present  that  com- 

20  mittee  business  requires  that  such  meeting  be  called  at  an 

21  earlier  date,  in  which  case  the  committee  shall  make  public 

22  announcement  of  the  date,  place,  and  subject  matter  of  such 

23  meeting  at  the  earliest  practicable  opportunity. 

24  "  (c)  A  complete  transcript  shall  be  made  of  each  meet- 

25  ing  of  each  standing,  select,  or  special  committee  or  subcom- 
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1  mittce  (whether  open  or  closed  to  the  public) .  Except  as 

2  provided  in  subsection  (d)  of  this  section,  a  copy  of  each 

3  such  transcript  shall  he  made  available  for  public  inspection 

4  within  seven  days  of  each  such  meeting,  and  additional  copies 

5  of  any  transcript  shall  be  furnished  to  any  person  at  the  actual 

6  cost  of  duplication.  Notwithstanding  the  provisions  of  sub- 

7  section  (d) ,  in  the  case  of  meetings  closed  to  the  public,  the 

8  portion  of  such  transcript  made  available  for  public  inspection 

9  shall  include  a  list  of  all  persons  attending  and  their  affilia- 

10  tion,  except  for  any  portion  of  such  list  which  would  disclose 

11  the  identity  of  a  confidential  source,  or  endanger  the  life 

12  or  physical  safety  of  law  enforcement  personnel. 

13  "  (d)  In  the  case  of  meetings  closed  to  the  public  pur- 

14  suant  to  subsection  (a)  of  this  section,  the  committee  or  suh- 

15  committee  may  delete  from  the  copies  of  transcripts  that  arc 

16  required  to  he  made  available  or  furnished  to  the  public  pur- 

17  suant  to  subsection  (c)  of  this  section,  those  portions  which 

18  it  determines  by  vote  of  the  majority  of  a  quorum  of  the 

19  committee  or  subcommittee  consist  of  materials  specified  in 

20  paragraph  (1),  (2),  (3),  (4),  or  (5)  of  subsection  (a) 

21  of  this  section.  A  separate  vote  of  the  committee  or  sub- 

22  committee  shall  he  taken  with  respect  to  the  transcript  of 

23  each  such  meeting.  The  vote  of  each  committee  or  subcom- 

24  niirtec  member  participating  in  each  such  vote  shall  he 

25  recorded  and  published  and  no  proxies  shall  he  allowed.  In 
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1  place  of  each  portion  deleted  from  copies  of  i lie  transcript 

2  made  available  to  the  public,  the  committee  or  subcommittee 

3  shall  supply  a  full  written  explanation  of  why  such  portion 

4  was  deleted,  and  a  summary  of  the  substance  of  the  deleted 

5  portion  that  does  not  itself  disclose  information  specified  in 

6  paragraph  (1).  (2).  (:>),  (4).  or  (5)  of  subsection  (a). 

7  The  committee  or  subcommittee  shall  maintain  a  complete 

8  copy  of  the  transcript  of  each  meeting  (including  those  por- 

9  tions  deleted  from  copies  made  available  to  the  public) .  for 

10  a  period  of  at  least  one  year  after  such  meeting,  or  until 

11  the  Congress  following  the  one  in  which  such  meeting  was 

12  held  is  assembled,  whichever  occurs  later. 

13  "(e)  A  point  of  order  may  be  raised  in  the  Senate 

14  against  any  committee  or  subcommittee  vote  to  close  a  meet- 

15  ing  to  the  public  pursuant  to  subsection  (a)  of  this  section, 

16  or  against  any  committee  or  subcommittee  vote  to  delete 

17  from  the  publicly  available  copy  a  portion  of  a  meeting  tran- 

18  script  pursuant  to  subsection  (d)  of  this  section,  by  com- 

19  mittee  or  subcommittee  members  comprising  one-fourth  or 

20  more  of  the  total  number  of  members  of  such  committee  or 

21  subcommittee  present  and  voting  for  or  against  such  action. 

22  Any  such  point  of  order  shall  be  raised  in  the  Senate  within 

23  two  calendar  days  after  the  vote  against  which  the  point 

24  of  order  is  raised,  and  such  point  of  order  shall  be  a 

25  matter  of  highest  personal  privilege.  Each  such  point  of 
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1  order  shall  immediately  he  referred  to  a  Select  Committee 

2  on  Meetings  consisting  of  the  President  pro  tempore,  the 

3  leader  of  the  majority  party,  and  the  leader  of  the  minority 

4  party.  The  select  committee  shall  examine  the  complete 

5  verbatim  transcript  of  the  meeting  in  question  and  shall  rule 

6  whether  the  vote  to  close  the  meeting  was  in  accordance 

7  with  subsection  (a)  of  this  section,  or  whether  the  vote  to 

8  delete  a  portion  or  portions  from  puhlicly  available  copies 

9  of  the  meeting  transcript  was  in  accordance  with  subsection 

10  (d)  of  this  section,  as  the  case  may  he.  The  select  committee 

11  shall  report  to  the  Senate  within  five  calendar  days  (ex- 

12  eluding  days  where  the  Senate  is  not  in  session)  a  resolu- 

13  tion  containing  its  findings.  If  the  Senate  adopts  a  resolution 

14  finding  that  the  committee  vote  in  question  was  not  in 

15  accordance  with  the  relevant  subsection,  it  shall  direct  that 

16  there  be  made  publicly  available  the  entire  transcript  of 
1?  the  meeting  improperly  closed  to  the  public  or  the  portion 

18  or  portions  of  an}'  meeting  transcript  improperly  deleted 

19  from  the  publicly  available  copy,  as  the  case  may  be. 

20  "  (f )  The  Select  Committee  on  Meetings  shall  not  be 

21  subject  to  the  provisions  of  subsection  (a),  (b),  (c) ,  or 

22  (d)  of  this  section." 

23  (b)  Subsection  (a)  of  subsection  242  of  the  Legislative 

24  Reorganization  Act  of  1970  is  repealed. 
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1  (c)  Paragraph  7(b)  of  Rule  XXV  of  the  Standing 

2  Rules  of  the  Senate  is  repealed. 

3  (d)  Title  I  of  the  table  of  contents  of  the  Legislative 

4  Reorganization  Act  of  1946  is  amended  by  inserting  imme- 

5  diately  below  item  133B  the  following: 

"133C.  Open  Senate  committee  meetings.". 

6  Sec.  102.  Clause  27  (f)  (2)  of  Rule  XI  of  the  Rules  of 

7  the  House  of  Representatives  is  amended  to  read  as  follows: 

8  "(2)  (A)  Each  meeting  of  each  standing,  select,  or 

9  special  committee  or  subcommittee,  including  meetings  to 

10  conduct  hearings,  shall  be  open  to  the  public:  Provided,  That 

11  a  portion  or  portions  of  such  meetings  may  be  closed  to  the 

12  public  if  the  committee  or  subcommittee,  as  the  case  may  be, 

13  determines  by  vote  of  a  majority  of  a  quorum  of  the  com- 

14  mittee  or  subcommittee  present  that  the  matters  to  be  dis- 

15  cussed  or  the  testimony  to  be  taken  at  such  portion  or 

16  portions — 

17  "  (i)   will  disclose  matters  necessary  to  be  kept 

18  secret  in  the  interests  of  national  defense  or  the  neces- 
*9  sarily  confidential  conduct  of  the  foreign  policy  of  the 

20  United  States; 

21  "(ii)  will  relate  solely  to  matters  of  committee  staff 
personnel  or  internal  staff  management  or  administra- 
tion; 
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1  "  (iii)  will  tend  to  charge  with  crime  or  misconduct. 

2  or  to  disgrace  any  person,  or  will  represent  a  clearly 

3  unwarranted  invasion  of  the  privacy  of  any  individual: 

4  Provided,  That  this  paragraph  shall  not  apply  to  any 

5  Government  officer  or  employee  with  respect  to  his  offt- 
o  cial  duties  or  employment:  And  provided  further,  That 

7  as  applied  to  a  witness  at  a  meeting,  this  paragraph  shall 

8  not  apply  unless  the  witness  requests  in  writing  that  the 

9  hearing  be  closed  to  the  public ; 

10  "  (iv)  will  disclose  information  pertaining  to  any 

11  investigation  conducted  for  law  enforcement  purposes, 

12  but  only  to  the  extent  that  the  disclosure  would  (A) 

13  interfere  with  enforcement  proceedings,   (B)  deprive 

14  a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudica- 

15  tion,  (C)  disclose  the  identity  of  a  confidential  source 

16  and,  in  the  case  of  a  record  compiled  by  a  criminal  law 

17  enforcement  authority  in  the  course  of  a  criminal  investi- 

18  gation,  or  by  an  agency  conducting  a  lawful  national 

19  security  intelligence  investigation,  confidential  informa- 

20  tion  furnished  only  by  the  confidential  source,  (D)  dis- 

21  close  investigative  techniques  and  procedures,  or  (E) 

22  endanger  the  life  or  physical  safety  of  law  enforcement 

23  personnel;  or 

24  "(v)  wifl  disclose  information  relating  to  the  trade 
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1  secrets  or  financial  or  commercial  information  pertain- 

2  ing  specifically  to  a  given  person  where — 

3  "  (I)  a  Federal  statute  requires  the  information 

4  to  be  kept  confidential  by  Government  officers  and 

5  employees;  or 

6  "  (II)  the  information  has  been  obtained  by  the 

7  Federal  Government  on  a  confidential  basis  other 

8  than  through  an  application  by  such  person  for  a 

9  specific  Government  financial  or  other  benefit,  and 

10  the  information  must  be  kept  secret  in  order  to 

11  prevent  grave  and  irreparable  injury  to  the  competi- 

12  tive  position  of  such  person. 


13  A  separate  vote  of  the  committee  shall  be  taken  with  respect 

14  to  each  committee  or  subcommittee  meeting  a  portion  or  por- 

15  tions  of  which  are  proposed  to  be  closed  to  the  public  pur- 

16  suant  to  this  subsection.  The  vote  of  each  committee  member 

17  participating  in  each  such  vote  shall  be  recorded  and  no 

18  proxies  shall  be  allowed.  Within  one  day  of  such  vote,  the 

19  committee  shall  make  publicly  available  a  written  copy  of 

20  such  vote  and,  if  a  meeting  or  portion  thereof  is  closed  to 

21  the  public,  a  full  written  explanation  of  its  action. 

22  "(B)  Each  standing,  select,  or  special  committee  or 

23  subcommittee  shall  make  public  announcement  of  the  dale. 

24  place,  and  subject  matter  of  each  meeting  at  least  one  week 
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1  before  such  meeting  unless  the  committee  or  subcommittee 

2  determines  by  a  vote  of  a  majority  of  a  quorum  of  the  com- 

3  mittee  or  subcommittee  present  that  committee  business  re- 

4  quires  that  such  meeting  be  called  at  an  earlier  date,  in  which 

5  case  the  committee  shall  make  public  announcement  of  the 

6  date,  place,  and  subject  matter  of  such  meeting  at  the  earliest 

7  practicable  opportunity. 

8  "  (C)  A  complete  transcript  shall  be  made  of  each  meet- 

9  ing  of  each  standing,  select,  or  special  committee  or  subcom- 

10  mittee  (whether  open  or  closed  to  the  public).  Except  as 

11  provided  in  paragraph  (D) ,  a  copy  of  each  such  transcript 

12  shall  be  made  available  for  public  inspection  within  seven 

13  clap  of  each  such  meeting,  and  additional  copies  of  any  tran- 

14  script  shall  be  furnished  to  any  person  at  the  actual  cost  of 

15  duplication.  Notwithstanding  the  provisions  of  paragraph 

16  (D)  f  in  the  case  of  meetings  closed  to  the  public,  the  portion 

17  of  such  transcript  made  available  for  public  inspection  shall 

18  include  a  list  of  all  persons  attending  and  their  affiliation, 

19  except  for  any  portion  of  such  list  which  would  disclose 

20  the  identity  of  a  confidential  source,  or  endanger  the 

21  life  or  physical  safety  of  law  enforcement  personnel. 

22  "  (D)  In  the  case  of  meetings  closed  to  the  public  pur- 

23  suant  to  subparagraph  (A),  the  committee  or  subcommittee 

24  may  delete  from  the  copies  of  transcripts  that  are  required 

25  to  be  made  available  or  furnished  to  the  public  pursuant  to 

26  subparagraph  (C),  portions  which  it  determines  by  vote  of 
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1  the  majority  of  a  quorum  of  the  committee  or  subcom- 

2  mittee  consist  of  material  specified  in  subsection  (i) ,  (ii), 

3  (iii),  (iv),or  (v)  of  subparagraph  (A) .  A  separate  vote 

4  of  the  committee  or  subcommittee  shall  be  taken  with  respect 

5  to  the  transcript  of  such  meeting.  The  vote  of  each  committee 

6  or  subcommittee  member  participating  in  each  such  vote  shall 

7  be  recorded  and  published,  and  no  proxies  shall  be  allowed. 

8  In  place  of  each  portion  deleted  from  copies  of  the  transcript 

9  made  available  to  the  public,  the  committee  or  subcommittee 

10  shall  supply  a  full  written  explanation  of  why  such  por- 

11  tion  was  deleted  and  a  summary  of  the  substance  of  the 

12  deleted  portion  that  does  not  itself  disclose  information  speci- 

13  fied  in  subsection  (i) ,  (ii),  (iii),  (iv) ,  or  (v)  of  subpara- 

14  graph   (A).  The  committee  or  subcommittee  shall  main- 

15  tain  a  complete  copy  of  the  transcript  of  each  meeting  (in- 

16  eluding  those  portions  deleted  from  copies  made  available  to 
IT  the  public),  for  a  period  of  at  least  one  year  after  such 

18  meeting,  or  until  the  Congress  following  the  one  in  which 

19  such  meeting  was  held  is  assembled,  whichever  occurs  later. 

20  "  (E)  A  point  of  order  may  be  raised  against  any  com- 

21  mittee  or  subcommittee  vote  to  close  a  meeting  to  the  public 

22  pursuant  to  subparagraph  (A) ,  or  against  any  committee  or 

23  subcommittee  vote  to  delete  from  the  publicly  available  copy 

24  a  portion  of  a  meeting  transcript  pursuant  to  subparagraph 

25  (D),  by  committee  or  subcommittee  members  comprising 
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1  one-fourth  or  more  of  the  total  numher  of  the  members  of 

2  such  committee  or  subcommittee  present  and  voting  for  or 

3  against  such  action.  Any  such  point  of  order  must  be  raised 

4  before  the  entire  House  within  two  calendar  days  after  the 

5  vote  against  which  the  point  of  order  is  raised,  and  such  point 
(j  of  order  shall  be  a  matter  of  highest  personal  privilege.  Each 

7  such  point  of  order  shall  immediately  be  referred  to  a  Select 

8  Committee  on  Meetings  consisting  of  the  Speaker  of  the 

9  House  of  Representatives,  the  majority  leader,  and  the  mi- 

10  nority  leader.  The  select  committee  shall  report  to  the  House 

11  within  five  calendar  days  (excluding  days  where  the  House 

12  is  not  in  session)  a  resolution  containing  its  findings.  If  the 

13  House  adopts  a  resolution  finding  that  the  committee  vote  in 

14  question  was  not  in  accordance  with  the  relevant  subsection, 

15  it  shall  direct  that  there  be  made  publicly  available  the  entire 
1G  transcript  of  the  meeting  improperly  closed  to  the  public  or 

17  the  portion  or  portions  of  any  meeting  transcript  improperly 

18  deleted  from  the  publicly  available  copy. 

19  "(F)  The  Select  Committee  on  Meetings  shall  not  be 

20  subject  to  the  provisions  of  subparagraph  (A),  (B),  (C), 

21  or  (D)  of  this  section." 

22  Sec.  103.   (a)   Joint  and  Confekence  Commit- 

23  tees. — The  Legislative  Reorganization  Act  of  1946  is 

24  amended  by  inserting  after  section  133C,  as  added  by  sec- 

25  tion  101(3)  of  this  Act,  the  following  new  section: 
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1  "open  joint  and  conference  committee  meetings 

2  "Sec.  133D.  (a)  Each  meeting  of  each  joint  committee 

3  and  each  subcommittee  thereof,  and  each  committee  of  con- 

4  ference  shall  be  open  to  the  public:  Provided,  That  a  por- 

5  tion  or  portions  of  such  meetings  may  be  closed  to  the  public 

6  if  the  committee  determines  by  vote  of  a  majority  of  a  quo- 

7  rum  of  the  committee  or  subcommittee  present  that  the 

8  matters  to  be  discussed  or  the  testimony  to  be  taken  at  such 

9  portion  or  portions — 

10  "  (1 )  will  disclose  matters  necessary  to  be  kept  secret 

11  in  the  interests  of  national  defense  or  the  necessarily 

12  confidential  conduct  of  the  foreign  policy  of  the  United 

13  States; 

14  "  (2)  will  relate  solely  to  matters  of  committee  staff 

15  personnel  or  internal  staff  management  or  administration ; 

16  "  (3)  will  tend  to  charge  with  crime  or  misconduct, 

17  or  to  disgrace  any  person,  or  will  represent  a  clearly 

18  unwarranted  invasion  of  the  privacy  of  any  individual: 

19  Provided,  That  this  paragraph  shall  not  apply  to  any 

20  (lovernment  officer  or  employee  with  respect  to  his  of- 

21  ficial  duties  or  employment  :  And  provided  further,  That 

22  as  applied  to  a  witness  at  a  meeting,  this  paragraph  shall 

23  not  apply  unless  the  witness  requests  in  writing  that  the 

24  hearing  be  closed  to  the  public; 

25  "(4)   will  disclose  information  pertaining  to  any 
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1  investigation  conducted  for  law  enforcement  purposes, 

2  but  only  to  the  extent  that  the  disclosure  would  (A)  in- 

3  terfere  with  enforcement  proceedings,   (B)   deprive  a 

4  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudi- 

5  cation,  (C)  disclose  the  identity  of  a  confidential  source 

6  and,  in  the  case  of  a  record  compiled  by  a  criminal  law 

7  enforcement  authority  in  the  course  of  a  criminal  investi- 

8  gation,  or  by  an  agency  conducting  a  lawful  national 

9  security  intelligence  investigation,  confidential  informa- 

10  tion  furnished  only  by  the  confidential  source,  (D) 

11  disclose  investigative  techniques  and  procedures,  or  (E) 

12  endanger  the  life  or  physical  safety  of  law  enforcement 

13  personnel;  or 

14  "(5)  will  disclose  information  relating  to  the  trade 

15  secrets  or  financial  or  commercial  information  pertaining 

16  specifically  to  a  given  person  where — 

17  "(A)  a  Federal  statute  requires  the  informa- 

18  tion  to  be  kept  confidential  by  Government  officers 

19  and  employees;  or 

20  "  (B)  the  information  has  been  obtained  by  the 

21  Federal  Government  on  a  confidential  basis  other 

22  than  through  an  application  by  such  person  for  a 

23  specific  Government  financial  or  other  benefit,  and 

24  the  information  must  be  kept  secret  in  order  to  pre- 
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1  vent  grave  and  irreparable  injury  to  the  competitive 

2  position  of  such  person. 

3  A  separate  vote  of  the  committee  shall  be  taken  with  respect 

4  to  each  committee  or  subcommittee  meeting  a  portion  or 

5  portions  of  which  are  proposed  to  be  closed  to  the  public 

6  pursuant  to  this  subsection.  The  vote  of  each  committee 

7  member  participating  in  each  such  vote  shall  be  recorded 

8  and  no  proxies  shall'  be  allowed.  Within  one  day  of  suc  h 

9  vote,  the  committee  shall  make  publicly  available  a  written 

10  copy  of  such  vote  and,  if  a  meeting  or  portion  thereof  is 

11  closed  to  the  public,  a  full  written  explanation  of  its  action. 

12  "  (b)  Each  joint  committee,  subcommittee,  and  commit- 

13  tee  of  conference  shall  make  public  announcement  of  the 

14  date,  place,  and  subject  matter  of  each  meeting  at  least  one 

15  week  before  such  meeting  unless  the  committee  or  subcom- 

16  mittee  determines  by  a  vote  of  a  majority  of  a  quorum  of 

17  the  committee  or  subcommittee  present  that  committee  busi- 

18  ness  requires  that  such  meeting  be  called  at  an  earlier  date. 

19  in  which  case  the  committee  shall  make  public  announce- 

20  ment  of  the  date,  place,  and  subject  matter  of  such  meeting 

21  at  the  earliest  practicable  opportunity. 

22  "  (c)  A  complete  transcript  shall  be  made  of  each  meet- 

23  ing  of  each  joint  committee,  subcommittee,  and  committee 

24  of  conference  (whether  open  or  closed  to  the  public).  Ex- 
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1  cept  as  provided  in  subsection  (d)  of  this  section,  a  copy 

2  of  each  such  transcript  shall  be  made  available  for  public 

3  inspection  within  seven  days  of  each  such  meeting,  and  addi- 

4  tional  copies  of  any  transcript  shall  be  furnished  to  any  per- 

5  son  at  the  actual  cost  of  duplication.  Notwithstanding  the 

6  provisions  of  subsection  (d) ,  in  the  case  of  meetings  closed 

7  to  the  public,  the  portion  of  such  transcript  made  available 

8  for  public  inspection  shall  include  a  list  of  all  persons 

9  attending  and  their  affiliation,  except  for  any  portion  of 

10  such  list  which  would  disclose  the  identity  of  a  confidential 

11  source,  or  endanger  the  life  or  physical  safety  of  law  enforce- 

12  ment  personnel. 

13  "(d)  In  the  case  of  meetings  closed  to  the  public  pur- 

14  suant  to  subsection  (a)  of  this  section,  the  joint  committee, 

15  subcommittee,  or  committee  of  conference  may  delete  from 

16  the  copies  of  transcripts  that  are  required  to  be  made  avail- 

17  able  or  furnished  to  the  public  pursuant  to  subsection  (c)  of 

18  this  section,  those  portions  which  it  determines  by  vote  of  the 

19  majority  of  a  quorum  of  the  committee  or  subcommittee  con- 

20  sist  of  materials  specified  in  paragraph  (1),  (2),  (3),  (4), 

21  or  (5)  of  subsection  (a)  of  this  section.  A  separate  vote  of 

22  the  committee  or  subcommittee  shall  be  taken  with  respect  to 

23  the  transcript  of  such  meeting.  The  vote  of  each  committee  or 

24  subcommittee  member  participating  in  each  such  vote  shall 

25  be  recorded  and  published,  and  no  proxies  shall  be  allowed. 

26  In  place  of  each  portion  deleted  from  copies  of  the  transcript 
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1  made  available  to  the  public,  the  committee  or  subcommittee 

2  shall  supply  a  full  written  explanation  of  why  such  portion 

3  was  deleted,  and  a  summary  of  the  substance  of  the  deleted 

4  portion  that  does  not  itself  disclose  information  specified  in 

5  paragraph  (1),  (2),  (3),  (4),  or  (5)  of  subsection  (a)  of 

6  this  section.  The  committee  or  subcommittee  shall  maintain 

7  a  complete  copy  of  the  transcript  of  each  meeting  (including 

8  those  portions  deleted  from  copies  made  available  to  the  pub- 

9  lie) ,  for  a  period  of  at  least  one  year  after  such  meeting,  or 

10  until  the  Congress  following  the  one  in  which  such  meeting 

11  was  held  is  assembled,  whichever  occurs  later. 

12  "  (e)  A  point  of  order  may  be  raised  against  any  com- 

13  mittee  vote  of  a  joint  committee,  subcommittee,  or  committee 

14  of  conference  to  close  a  meeting  to  the  public  pursuant  to  sub- 

15  section  (a)  of  this  section,  or  any  committee  or  subcommittee 

16  vote  to  delete  from  the  publicly  available  copy  a  portion  of  a 

17  meeting  transcript  pursuant  to  subsection  (d)  of  this  section 

18  by  committee  or  subcommittee  members  comprising  one- 

19  fourth  or  more  of  the  total  number  of  the  members  of  such 

20  committee  or  subcommittee  present  and  voting  for  or  against 

21  such  action.  Any  such  point  of  order  shall  be  raised  in  either 

22  House  within  two  calendar  days  alter  the  vote  against  which 

23  the  point  of  order  is  raised,  and  such  point  of  order  shall  be 

24  a  matter  of  highest  personal  privilege.  Each  such  point  of 
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1  order  shall  immediately  be  referred  to  a  Select  Joint  Com- 

2  niittec  on  Meetings  consisting  of  the  President  pro  tempore 
A  of  the  Senate,  the  Speaker  of  the  House  of  Representatives, 

4  and  the  majority  and  minority  leaders  from  eaeh  House.  The 

5  select  committee  shall  examine  the  complete  verbatim  tran- 
G  script  of  the  meeting  in  question  and  shall  rule  whether  the 

7  vote  to  close  the  meeting  was  in  accordance  with  subsection 

8  (a)  of  this  section,  or  whether  the  vote  to  delete  a  portion  or 

9  portions  from  publicly  available  copies  of  the  meeting  tran- 
10  script  was  in  accordance  with  subsection  (d)  of  this  section. 
31  as  the  case  may  be.  The  select  committee  shall  report  to  both 

12  Houses  a  concurrent  resolution  within  five  calendar  days 

13  (excluding  days  where  either  House  is  not  in  session)  con- 

14  taming  its  findings.  If  both  Houses  adopt  such  a  resolution 

15  finding  that  the  committee  vote  in  question  was  not  in 

16  accordance  with  the  relevant  subsection,  they  shall  direct 

17  that  there  be  made  publicly  available  the  entire  transcript  of 

18  the  meeting  improperly  closed  to  the  public,  or  the  portion 

19  or  portions  of  any  meeting  transcript  improperly  deleted  from 
^0  the  publicly  available  copy,  as  the  case  may  be. 

21  "  (f)  The  Select  Joint  Committee  on  Meetings  shall  not 

22  be  subject  to  the  provisions  of  subsection  (a),  (b) ,  (c) ,  or 

23  (d)  of  this  section." 

24  (b)  Title  I  of  the  table  of  contents  of  the  Legislative  Re- 

25  organization  Act  of  1946  is  amended  by  inserting  immedi- 
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1  ately  below  item  133C,  as  added  by  section  101(c)  of  this 

2  Act,  the  following: 

"133D.  Open  joint  and  conference  committee  meetings.". 

3  Sec.  104.  Exercise  of  Rulemaking  Powers. — The 

4  provisions  of  this  title  are  enacted  by  the  Congress — 

5  (1)  as  an  exercise  of  the  rulemaking  power  of  the 

6  Senate  and  the  House  of  Representatives,  respectively, 

7  and  as  such  they  shall  be  considered  as  part  of  the  rules 

8  of  each  House,  respectively,  or  of  that  House  to  which 

9  they  specifically  apply,  and  such  rules  shall  supersede 

10  other  rules  only  to  the  extent  that  they  are  inconsistent 

11  therewith ;  and 

12  (2)  with  full  recognition  of  the  constitutional  right 

13  of  either  House  to  change  such  rules  (so  far  as  relating 

14  to  such  House)  at  any  time,  in  the  same  manner,  and  to 

15  the  same  extent  as  in  the  case  of  any  other  rule  of  such 

16  House. 

17  TITLE  II— AGENCY  PROCEDURES 

18  Sec.  201.   (a)  This  section  applies,  according  to  the 

19  provisions  thereof,  to  any  agency,  as  defined  in  section  551 

20  (1)  of  title  5,  United  States  Code,  where  the  body  compris- 

21  ing  the  agency  consists  of  two  or  more  members.  Except  as 

22  provided  in  subsection  (b) ,  all  meetings  (including  meetings 

23  to  conduct  hearings)  of  such  agencies,  or  a  subdivision  there- 

24  of  authorized  to  take  action  on  behalf  of  the  agency,  shall  be 
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1  open  to  the  public.  For  purposes  of  this  section,  a  meeting 

2  consists  of  any  procedure  by  which  official  agency  business  is 

3  considered  or  discussed  by  at  least  the  number  of  agency 

4  members  (or  of  members  of  a  subdivision  of  the  agency  au- 
;>  thorized  to  take  action  on  behalf  of  the  agency),  required  to 
(j  take  action  on  behalf  of  the  agency. 

7  (b)  Subsection  (a)  shall  not  apply  to  any  portion  or 

8  portions  of  an  agency  meeting  where  the  agency  determines 

9  by  a  vote  of  a  majority  of  its  entire  membership,  or,  in  the 

10  case  of  a  subdivision  thereof  authorized  to  take  action  on 

11  behalf  of  the  agency,  a  majority  of  the  membership  of  suck 

12  subdivision,  that  such  portion  or  portions  of  the  meeting — 

13  ( 1 )  will  disclose  matters  necessary  to  be  kept  secret 

14  in  the  interests  of  national  defense  or  the  necessarily  con- 

15  fidential  conduct  of  the  foreign  policy  of  the  United 

16  States; 

17  (2)  will  relate  solely  to  individual  agency  person- 

1 8  nel  or  to  internal  agency  office  management  and  adminis- 

19  tration  or  financial  auditing ; 

20  (3)  will  tend  to  charge  with  crime  or  misconduct, 

21  or  to  disgrace  any  person,  or  will  represent  a  clearly 

22  unwarranted  invasion  of  the  privacy  of  any  individual: 

23  Provided,  That  this  paragraph  shall  not  apply  to  any 

24  Government  officer  or  employee  with  respect  to  his  offi- 

25  cial  duties  or  employment:  And  provided  further,  That 
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1  as  applied  to  a  witness  at  a  meeting  this  paragraph  shall 

2  not  apply  unless  the  witness  requests  in  writing  that  the 

3  meeting  be  closed  to  the  public ; 

4  (4)  will  disclose  information  pertaining  to  any  in- 

5  vestigation  conducted  for  law  enforcement  purposes,  but 

6  only  to  the  extent  that  the  disclosure  would  (A)  inter- 

7  fere  with  enforcement  proceedings,  (B)  deprive  a  per- 

8  son  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 

9  (C)  disclose  the  identity  of  a  confidential  source  and,  in 

10  the  case  of  a  record  compiled  by  a  criminal  law  enforce- 

11  ment  authority  in  the  course  of  a  criminal  investigation, 

12  or  by  an  agency  conducting  a  lawful  national  security 

13  intelligence  investigation,  confidential  information  fur- 

14  nished  only  by  the  confidential  source,   (D)  disclose 

15  investigative  techniques  and  procedures,  (E)  endanger 

16  the  life  or  physical  safety  of  law  enforcement  personnel  ; 

17  or  (F)  in  the  case  of  an  agency  authorized  to  regulate 

18  the  issuance  or  trading  of  securities,  disclose  informa- 

19  tion  concerning  such  securities,  or  the  markets  in  which 

20  they  are  traded,  when  such  information  must  be  kept 

21  confidential  in  order  to  avoid  premature  speculation  in 

22  the  trading  of  such  securities ;  or 

'_!:}  (5)  will  disclose  information  relating  to  the  trade 

24  secrets  or  financial  or  commercial  information  pertain- 

25  ing  specifically  to  a  given  person  where — 
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1  (A)  a  Federal  statute  requires  the  information 

2  to  be  kept  eonfidential  by  Government  officers  and 

3  employees;  or 

4  (B)  the  information  has  been  obtained  by  the 
;,  Federal  Government  on  a  confidential  basis  other 
(,  than  through  an  application  by  such  person  for  a 

7  specific  Government  financial  or  other  benefit  and 

8  the  information  must  be  kept  secret  in  order  to  pre- 
<)  vent  grave  and  irreparable  injury  to  the  competitive 

I  0  position  of  such  person ; 

II  (6)  will  relate  to  the  conduct  or  disposition  (but 

12  not  the  initiation)  of  a  case  of  adjudication  governed  by 

13  '  the  provisions  of  the  first  paragraph  of  section  554(a) 

14  of  title  5,  United  States  Oode,  or  of  subsection  (1), 

15  (2),  (4),  (5),  or  (6)  thereof. 


16  A  separate  vote  of  the  agency  members,  or  the  members  of 

17  a  subdivision  thereof  authorized  to  take  action  on  behalf  of 

18  the  agency,  shall  be  taken  with  respect  to  each  agency 

19  meeting  a  portion  or  portions  of  which  are  proposed  to 

20  be  closed  to  the  public  pursuant  to  this  subsection.  The  vote 

21  of  each  agency  member  participating  in  such  vote  shall  be 

22  recorded  and  no  proxies  shall  be  allowed.  Within  one  day  of 

23  such  vote,  the  agency  shall  make  publicly  available  a  written 

24  copy  of  such  vote  and,  if  a  meeting  or  portion  thereof  is  closed 

25  to  the  public,  a  full  written  explanation  of  its  action. 

80-459  O  -  77  -  9 
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1  (e)  Each  agency  shall  make  public  announcement  of 

2  the  date  place,  and  subject  matter  of  each  meeting,  and 

3  whether  open  or  closed  to  the  public,  at  least  one  week  before 

4  each  meeting.  Such  announcement  shall  be  made  unless  the 

5  agency  determines  by  a  vote  of  the  majority  of  its  members. 

6  or  in  the  case  of  a  subdivision  thereof  authorized  to  take 

7  action  on  behalf  of  the  agency,  a  majority  of  the  members  of 

8  the  subdivision,  that  agency  business  requires  that  such  meet- 

9  ihgs  be  called  at  an  earlier  date,  in  which  case  the  agency 

10  shall  make  public  announcement  of  the  date,  place,  and  sub- 

11  ject  matter  of  such  meeting,  and  whether  open  or  closed  to 

12  the  public,  at  the  earliest  practicable  opportunity. 

13  (d)  A  complete  transcript  or  electronic  recording  ad- 

14  equate  to  fully  record  the  proceedings  shall  be  made  of  each 

15  meeting  of  each  agency  (whether  open  or  closed  to  the  pub- 
lb*  lie) .  Except  as  provided  in  subsection  (e)  of  this  section  a 
17  copy  of  the  transcript  or  electronic  recording  of  each  such 
IS  meeting,  together  with  any  official  minutes  of  such  meeting, 

19  shall  be  made  available  to  the  public  for  inspection,  and 

20  additional  copies  of  any  such  transcript,  minutes,  or  record- 

21  ing  (or a  copy  of  a  transcription  of  the  electronic  recording), 

22  ghall  be  furnished  to  any  person  at  the  actual  cost  of  duplica- 

23  tion  or  transcription.  Notwithstanding  the  provisions  of  sub- 

24  section  (e) ,  in  the  case  of  meetings  closed  to  the  public, 
2~)  the  portion  of  Sttch  transcript  made  available  for  public 
26  inspection   or  electronic   recording  shall   include  a  list 
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1  of  all  persons  attending  and  their  affiliation,  except  for  any 

2  portion  of  such  list  which  would  disclose  the  identity  of  a 
:)  confidential  source,  or  endanger  the  life  or  physical  safety 

4  of  law  enforcement  personnel. 

5  (e)  In  the  case  of  meetings  closed  to  the  puhlic  pursuant 
(>  to  subsection  (b)  of  this  section,  the  agency  may  delete  from 

7  the  copies  of  transcripts,  electronic  recordings,  and  minutes 

8  made  available  or  furnished  to  the  public  pursuant  to  subsec- 

9  tion  (d)  of  this  section,  those  portions  which  the  agency 

10  determines  by  vote  of  a  majority  of  its  membership  consist 

11  of  materials  specified  in  paragraph  (1),  (2),  (3),  (4), 

12  (5),  or  (6)  of  subsection  (b)  of  this  section.  A  separate 

13  vote  of  the  agency  shall  be  taken  with  respect  to  each  tran- 

14  script,  electronic  recording,  or  minutes.  The  vote  of  each 

15  agency  member  participating  in  such  vote  shall  be  recorded 

16  and  published,  and  no  proxies  shall  be  allowed.  In  place  of 

17  each  portion  deleted  from  copies  of  the  meeting  transcript, 

18  electronic  recording,  and  minutes  made  available  to  the  pub- 

19  lie,  the  agency  shall  supply  a  full  written  explanation  of  why 

20  such  portion  was  deleted  and  a  summary  of  the  substance  of 

21  the  deleted  portion  that  does  not  itself  disclose  information 

22  specified  in  paragraph  (1),  (2),  (3),  (4),  (5) ,  or  (6)  of 

23  subsection  (b).  The  agency  shall  maintain  a  complete  ver- 

24  batim  copy  of  the  transcript,  or  a  complete  electronic  record- 

25  ing  of  each  meeting  (including  those  portions  deleted  from 
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1  copies  made  available  to  the  public) ,  for  a  period  of  at  least 

2  two  years  after  such  meeting,  or  until  one  year  after  the  con- 

3  elusion  of  any  proceeding  with  respect  to  which  the  meeting, 

4  or  a  portion  thereof,  was  held,  whichever  occurs  later. 

5  (f)  Each  agency  subject  to  the  requirements  of  this  sec- 

6  tion  shall,  within  three  hundred  and  sixty  days  after  the  en- 

7  actment  of  this  Act,  following  consultation  with  the  Ad- 

8  ministrative  Conference  of  the  United  States  and  published 

9  notice  in  the  Federal  Register  of  at  least  thirty  days  and 

10  opportunity  for  written  comment  by  any  persons,  promulgate 

11  regulations  to  implement  the  requirements  of  subsections  (a) 

12  through  (e)  inclusive  of  this  section.  Such  regulations  must, 

13  prior  to  final  promulgation,  receive  the  approval  in  writing 

14  of  the  Assistant  Attorney  General,  office  of  Legal  Counsel, 

15  certifying  that  in  his  opinion  the  regulations  are  in  accord 

16  with  the  requirements  of  this  section.  Any  citizen  or  person 

17  resident  in  the  United  States  may  bring  a  proceeding  in  the 

18  United  States  Court  of  Appeals  for  the  District  of  Columbia 

19  Circuit— 

20  ( 1 )  to  require  an  agency  to  promulgate  such  regu- 

21  lations  if  such  agency  has  not  promulgated  such  regu- 

22  lations  within  the  time  period  specified  herein;  or 

23  (2)  to  set  aside  agency  regulations  issued  pursu- 

24  ant  to  this  subsection  that  are  not  in  accord  with  the 

25  requirements  of  subsections  (a)  through  (c)  inclusive 
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1  of  this  section,  and  to  require  the  promulgation  of 

2  regulations  thai  are  in  accord  with  such  subsections. 

3  (g)  The  district  courts  of  the  United  States  shall  have 

4  jurisdiction  to  enforce  the  requirements  of  subsections  (a) 

5  through  (e)  inclusive  of  this  section  by  declaratory  judg- 

6  ment,  injunctive  relief,  or  otherwise.  Such  actions  shall 

7  be  brought  within  sixty  days  after  the  meeting  whose  closing 

8  is  challenged  as  a  violation  of  this  section :  Provided,  That  if 

9  public  notice  of  such  meeting  was  not  provided  by  the  agency 
10  m  accordance  with  the  requirements  of*  this  section,  such 
H  action  shall  be  brought  within  sixty  days  of  such  meeting 

12  or  such  public  announcement,  whichever  is  the  later.  Such 

13  actions  shall  be  brought  against  an  agency  and  its  members 

14  by  any  citizen  or  person  resident  in  the  United  States.  Such 

15  actions  may  be  brought  in  the  district  wherein  the  plaintiff 

16  resides,  or  has  his  principal  place  of  business,  or  where  the 

17  agency  in  question  has  its  headquarters.  In  such  actions  a 

18  defendant  shall  serve  his  answer  within  twenty  days  after 

19  the  service  of  the  complaint.  The  burden  is  on  the  agency  to 

20  sustain  its  action.  Except  as  to  causes  the  court  considers 

21  of  greater  importance,  proceedings  before  the  district  court, 

22  as  authorized  by  this  paragraph,  take  precedence  on  the 

23  docket  over  all  other  causes  and  shall  be  assigned  a  hearing 

24  and  trial  at  the  earliest  practicable  date  and  expedited  in 

25  every  way.  In  deciding  such  cases  the  court  may  examine 
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1  any  portion  of  a  meeting  transcript  or  electronic  recording 

2  thai  was  deleted  from  the  publicly  available  copy  and  may 

3  take  such  additional  evidence  as  it  deem-  necessary.  Among 

4  other  forms  of  equitable  relief,  including  the  granting  of  an 

5  injunction  against  future  violations  of  this  section,  tjie  court 
(5  may  require  that  any  portion  of  a  meeting  transcript  or  elee- 

7  tronic  recording  improperly  deleted  from  the  publicly  avail- 

8  able  copy  he  made  publicly  available  for  inspection  and  oopy- 

9  ing,  and,  having  due  regard  for  orderly  administration  and 

10  the  public  interest,  may  set  aside  any  agency  action  taken 

11  or  discussed  at  an  agency  meeting  improperly  closed  to  the 

12  public.  The  jurisdiction  of  the  district  courts  under  this  sub- 

13  section  shall  be  concurrent  with  that  of  any  other  court  other- 

14  wise  authorized  by  law  to  review  agency  action.  Any  such 

15  court  may.  at  the  application  of  any  person  otherwise  prop- 

16  erly  a  party  to  a  proceeding  before  such  court  to  review  an 

17  agency  action,  inquire  into  asserted  violations  by  the  agency 

18  of  the  requirements  of  this  section  and  afford  the  relief  au- 

19  thorized  by  this  section  in  the  case  of  proceedings  by  district 

20  courts. 

21  (h)  In  any  action  brought  pursuant  to  subsection  (f) 

22  or  (g)  of  this  section,  the  reasonable  costs  of  litigation  (in- 

23  eluding  reasonable  fees  for  attorneys  and  expert  witnesses) 

24  may  he  apportioned  to  the  original  parties  or  their  successors 

25  in  interest  whenever  the  court  determines  such  award  is  ap- 
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1  propriate.  In  the  case  of  apportionment  of  costs  against  an 

2  agency  or  its  members,  the  costs  may  be  assessed  by  the 

3  court  against  the  United  States. 

4  (i)  The  agencies  subject  to  the  requirements  of  tins 
section  shall  annually  report  to  Congress  regarding  their 

6  compliance  with  such  requirements,  including  a  tabulation 

7  of  the  total  number  of  agency  meetings  open  to  the  public, 

8  the  total  number  of  meetings  closed  to  the  public,  the  rea- 

9  sons  for  closing  such  meetings,  and  a  description  of  any 

10  litigation  brought  against  the  agency  under  this  section. 

11  Sec.  202.  Title  5  of  the  United  States  Code  is  amended 

12  by  adding  after  section  557  the  following: 

13  "ex  pakte  communications  in  agency  peoceeding 
!4  "Sec.  557A.  (a)  Definitions. — For  purposes  of  this 
15  section — 

lb"  "(1)  'Ex  parte  communication'  means  a  com- 

H  mmiication  relevant  to  an  on-the-record  agency  pro- 

18  ceeding  where  such  communication  is  not  made  on  the 

19  record,  or  openly  at  a  scheduled  hearing  session  in  such 

20  proceeding,  and  reasonable  notice  thereof  is  not  given  to 

21  all  parties  to,  or  interveners  in,  such  proceedings. 

22  "  (2)  'Interested  person'  means  any  person  (includ- 

23  ing  a  member  or  employee  of  any  Government  agency  or 

24  authority)   other  than  a  member  or  employee  of  the 
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1  agency  before  which  the  on-the-record  proceeding  is 

2  pending  who  communicates  with  an  agency  member  or 

3  employee  with  respect  to  any  such  on-the-record  agency 

4  proceeding. 

5  "(3)  'On-the-record  agency  proceeding' means  any 

6  proceedings  before  any  agency  where  the  agency  action, 

7  or  a  portion  thereof,  is  required  by  law  to  be  determined 

8  on  the  record  after  an  opportunity  for  an  agency  hearing. 

9  "(b)  This  section  applies  to  any  on-the-record  agency 

10  proceeding. 

11  "  (c)  In  any  agency  proceeding  which  is  subject  to  sub- 

12  section  (b)  of  this  section — 

13  "  (1)  no  interested  person  shall  make  or  cause  to  be 

14  made  to  any  member  of  the  agency  in  question,  adminis- 

15  trative  judge,  or  employee  who  is  or  may  be  involved  in 

16  the  decisional  process  of  the  proceeding  any  ex  parte 
1-7  .  communication; 

18  "  (2)  no  member  of  the  agency  in  question,  adminis- 

19  trative  judge,  or  employee  who  is  or  may  be  involved  in 

20  the  decisional  process  of  the  proceeding  shall  make  or 

21  cause  to  be  made  to  an  interested  person  any  ex  parte 

22  communication ; 

23  "  (3)  a  member  of  the  agency  in  question,  adminis- 

24  trative  judge,  or  employee  who  is  or  may  be  involved 
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1  in  the  decisional  process  of  the  proceeding,  who  receives 

2  a  communication  in  violation  of  this  subsection,  shall 

3  place  in  the  public  record  of  the  proceeding — 

4  "(A)  any  written  material  submitted  in  viola- 

5  tion  of  this  subsection ;  and 

6  "(B)  a  memorandum  stating  the  substance  of 

7  each  oral  communication  submitted  in  violation  of 

8  this  subsection;  and 

9  "(C)  responses,  if  any,  to  the  materials  de- 

10  scribed  in  subparagraphs   (A)   and   (B)   of  this 

11  subsection; 

12  "(4)  upon  obtaining  knowledge  of  a  communica- 

13  tion  in  violation  of  this  subsection  prompted  by  or  from 

14  a  party  or  intervenors  to  any  proceeding  to  which  this 

15  section  applies,  the  agency  members  or  member,  the 

16  administrative  judge,  or  employee  presiding  at  the  hear- 

17  ings  may,  to  the  extent  consistent  with  the  interests  of 

18  justice  and  the  policy  of  the  underlying  statutes,  require 

19  the  party  or  intervenors  to  show  cause  why  his  claim 

20  or  interest  in  the  proceeding  should  not  be  dismissed, 

21  denied,  disregarded,  or  otherwise  adversely  affected  by 

22  virtue  of  such  violation. 

23  "(d)  The  prohibitions  of  this  section^  shall  not  apply — 

24  "(1)  to  any  proceeding  to  the  extent  required  for 

25  the  disposition  of  ex  parte  matters  as  authorized  by  law; 
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5 


3 


4 


2 


"(2)  to  any  written  communication  from  persons 
who  are  neither  parties  or  interveners  to  the  proceeding, 
nor  government  officials  acting  in  their  official  capacity, 
where  such  communications  are  promptly  placed  in  the 
public  docket  file  of  the  proceedings. 


6 


"  (e)   The  prohibitions  of  this  section  shall  apply  at 


7  such  time  as  the  agency  shall  designate,  having  due  regard 

8  for  the  public  interest  in  open  decisionmaking  by  agencies, 

9  but  in  no  case  shall  they  apply  later  than  the  time  at  which  a 

10  proceeding  is  noticed  for  hearing.  If  the  person  responsible 

11  for  the  communication  has  knowledge  that  the  proceeding 

12  will  be  noticed,  the  prohibitions  of  this  section  shall  apply  at 

13  the  time  of  his  acquisition  of  such  knowledge.  In  the  case  of 

14  any  person  who  files  with  an  agency  any  application,  petition. 

15  or  other  form  of  request  for  agency  action,  the  prohibitions 

16  of  this  section  shall  apply,  with  respect  to  communications 

17  with  such  person,  commencing  at  the  time  of  such  filing  or 

18  at  the  time  otherwise  provided  by  this  subsection,  whichever 

19  occurs  first. 

20  "(f)  Every  agency  notice  of  an  opportunity  for  partici- 

21  patiori  by  interested  persons  in  a  hearing  shall  contain  a 

22  statement  as  follows: 

23  "(1)    if  such  notice  relates  to  an  on-the-record 

24  agency  proceeding,  it  shall  state  teat  the  proceeding  is 

25  subject  to  the  provisions  of  this  section  with  respect 

26  to  ex  parte  communications ; 
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1  "  (2)  it'  such  notice  relates  t<>  an  agency  proceeding 

2  not  on-the-record,  it  shall  state  that  the  proceeding  is  not 

3  subject  to  the  provisions  of  this  section  with  respect  to 

4  cx  parte  communications. 

5  If  a  notice  of  hearing  with  respect  to  any  proceeding  before 
b'  an  agency  fails  to  comply  with  this  section,  the  proceeding 

7  shall  be  deemed  to  he  an  on-the-record  agency  proceeding  for 

8  purposes  of  e\  parte  communications. 

9  "  (g)  Each  agency  suhjeet  to  the  requirements  of  this 

10  section  shall,  within  three  hundred  and  sixty  days  after  the 

11  enactment  of  this  section,  following  consultation  with  the 

12  Administrative  Conference  of  the  United  States  and  pub-r 

13  lished  notice  in  the  Federal  Register  of  at  least  thirty  days 

14  and  opportunity  for  written  comment,  promulgate  regulations 

15  to  implement  the  requirements  of  this  section.  Any  citizen  or 

16  person  resident  in  the  United  State-  may  bring  a  proceeding 

17  in  the  United  States  Court  of  Appeals  for  the  District  of 

18  Columbia  Circuit — 

19  "(1)  to  require  any  agency  to  promulgate  regular 

20  tions  if  the  agency  has  not  promulgated  such  regulations 

21  within  the  time  period  specified;  or 

22  "  (2)  to  set  aside  agency  regulations  issued  pursuant 

23  to  this  subsection  that  arc  not  in  accord  with  the  requirc- 

24  ments  of  this  section,  and  to  require  the  promulgation 

25  of  regulations  that  are  in  accord  with  this  section. 
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1  "  (h)  Nothing  in  tins  section  shall  be  construed  to  pcr- 

2  mit  any  communication  which  is  prohibited  by  any  other 

3  provision  of  law,  or  to  prohibit  any  agency  from  adopting, 

4  by  rule  or  otherwise,  prohibitions  or  regulations  governing 

5  ex  parte  communications  which  are  additional  to,  or  more 

6  stringent  than,  the  requirements  of  this  section. 

7  "  (i)  The  district  courts  of  the  United  States  shall  have 

8  jurisdiction  to  enforce  the  requirements  of  subsections  (c) 

9  and  (e)  of  this  section  by  declaratory  judgment,  injunctive 

10  relief,  or  otherwise.  The  action  may  be  brought  by  any 

11  citizen  of  or  person  resident  in  the  United  States.  The 

12  action  shall  be  brought  in  the  district  wherein  the  plaintiff 

13  resides  or  has  his  principal  place  of  business,  or  where  the 

14  agency  in  question  has  its  headquarters.  Where  a  person 

15  other  than  an  agency,  agency  member,  administrative  judge. 

16  or  employee  is  alleged  to  have  participated  in  a  violation  of 

17  the  requirements  of  this  section,  such  person  may,  but  need 

18  not,  be  joined  as  a  party  defendant;  for  purposes  of  joining 

19  such  person  as  a  party  defendant,  service  may  be  had  on 

20  such  person  in  any  district.  Among  other  forms  of  equitable 

21  relief,  the  court  may  require  that  any  ex  parte  communica- 

22  tion  made  or  received  in  violation  of  the  requirements  of  this 

23  section  be  published,  and,  having  due  regard  for  orderly 

24  administration  and  the  public  interest,  may  set  aside  any 

25  agency  action  taken  in  a  proceeding  where  the  violation 
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1  occurred.  The  jurisdiction  of  tlie  district  courts  under  this 

2  subsection  shall  be  concurrent  with  that  of  any  other  court 

3  otherwise  authorized  by  law  to  review  agency  action.  Any 

4  such  court  may,  at  the  application  of  any  person  otherwise 

5  properly  a  party  to  a  proceeding  before  such  court  to  review 

6  an  agency  action,  inquire  into  asserted  violations  by  the 

7  agency  of  the  requirements  of  this  section,  and  afford  the 

8  relief  authorized  by  this  section  in  the  case  of  proceedings 

9  by  district  courts. 

10  "(j)  In  any  action  brought  pursuant  to  subsection  (g) 

11  and  (i)  of  this  section,  cost  of  litigation  (including  reason- 

12  able  fees  for  attorneys  and  expert  witnesses)  may  be  appor- 

13  tioned  to  the  original  parties  or  their  successors  in  interest 

14  whenever  the  court  determines  such  award  is  appropriate." 

15  Sec.  203.  This  title  and  the  amendments  made  by  this 

16  title  do  not  authorize  withholding  of  information  or  limit  the 

17  availability  of  records  to  the  public  except  as  provided  in  this 

18  title.  This  title  does  not  authorize  any  information  to  he 

19  withheld  from  Congress. 


[From  the  Congressional  Reeord— Senate,  Nov.  5,  1975] 


(S  19372— S  19378) 
Government  in  the  Sunshine  Act 

The  Presiding  Officer  (Mr.  Fannin).  Under  the  previous  order, 
the  Senate  will  now  proceed  to  the  consideration  of  S.  5,  which  the 
clerk  will  state. 

The  assistant  legislative  clerk  read  as  follows : 

A  bill  (S.  5)  to  provide  that  meetings  of  Government  agencies  and  of  congres- 
sional committees  shall  be  open  to  the  public,  and  for  other  purposes. 

The  Senate  proceeded  to  consider  the  bill,  which  had  been  reported 
from  the  Committee  on  Government  Operations  and  the  Committee  on 
Rules  and  Administration,  each  with  an  amendment. 

The  amendment  of  the  Committee  on  Government  Operations  is  to 
strike  all  after  the  enacting  clause  and  insert  the  following : 


(134) 


Calendar  No.  343 

94th  CONGRESS 
1st  Session 

[Report  No.  94-354] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  15, 1975 

Mr.  Chiles  (for  himself,  Mr.  Abourezk,  Mr.  Bath,  Mr.  Beall,  Mr.  Biden, 
Mr.  Brock,  Mr.  Brooke,  Mr.  Case,  Mr.  Church,  Mr.  Clark,  Mr.  Cranston. 
Mr.  Gravel,  Mr.  Gary  W.  Hart,  Mr.  Philip  A.  Hart,  Mr.  Haskell,  Mr. 
Hatfield,  Mr.  Hathaway,  Mr.  Helms,  Mr.  Hollings,  Mr.  Humphrey,  Mr. 
Jackson,  Mr.  Leahy,  Mr.  McGoyern,  Mr.  Mansfield,  Mr.  Mathias,  Mr. 
Metcalf,  Mr.  Mondale.  Mr.  Mtskie,  Mr.  Nelson,  Mr.  Nunn,  Mr.  Pack- 
wood,  Mr.  Percy.  Mr.  Proxmire.  Mr.  Ribicoff,  Mr.  Roth,  Mr.  Stafford, 
Mr.  Stone,  Mr.  Symington,  Mr.  Tunney,  and  Mr.  Weicker)  introduced 
the  following  bill ;  which  was  read  twice  and  referred  to  the  Committee  on 
Government  Operations 

July  31,1975 
Reported  by  Mr.  Chiles,  with  an  amendment 

[Strike  oat  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


A  BILL 

To  provide  that  meetings  of  Government  agencies  and  of  con- 
gressional committees  shall  be  open  to  the  public,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  Short  Title. — This  Act  may  be  cited  ae 

4  the  "Government  in  the  Sunohinc  Act". 

II— O 


S.5 
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1  Seer  5t  Declaration  of  Policy. — It  is  hereby  de- 

2  e4w=e4  te  fee  the  policy  el  the  United  States  that  the  public 

3  is  entitled  te  the  fullest  practicable  information  regarding 

4  the  decisionmaking  processes  ef  the  Federal  Government. 

5  Sect  &  Definitions. — For  purposes  ef  this  Act 

6  -(4)-  " National  defense"  means 

7  (A) — the  protection  of  tho  United  Statoo  and  ito 

8  military  forcos — against — actual — or  potontial — military 

9  attack  by  a  foroign  powor; 

10  (B)  tho  obtaining  of  foroign  intolligonoo  informa- 

11  tion  doomed  oooontial  to  tho  military  dofonoo  of  tho 

12  United  Statue  or  ito  forooc; 

13  (C)  tho  protection  of  information  oooontial  to  tho 

14  military  dofonoc  of  tho  United  Statoo  or  ito  forooo  againot 

15  foroign  intelligence  activitioc;  or 

16  (D)  the  protection,  to  the  oxtont  opooifioally  found 

17  nocosoary  by  the  Prosidont  in  writing,  of  tho  Unitod 

18  Statoo  against  ovorthrow  of  the  Govornmont  by  force; 

19  -*ftd- 

20  (2)  "Porson"  includes  an  individual,  partnership,  cor- 

21  porntion,  associated  governmental  authority,  or  public  or 

22  -privato  organisation. 

23  TITLE  I— 00NCREC3I0NAL  PROCEDURES 

24  -See. — — Senate — Committed — Hearing — Pno- 

25  OEDURE. — (a)  The  Legislative  Reorganization  Act  of  1916- 

26  is  amended 
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1 


■(4-) — by  otriking  out  the  third  '..cnUHico  of  BeeUwi 


2 


3 


(2)  by  striking  out  ruhnootions  (a),  (b)  t  and  (f) 


4 


5 


(8)  by  adding  after  nootion  138B  the  following: 


6 


OPEN   SENATE   COMMITTEE  MEETINGS 


7 


<< 


Seo.  133C.  (a)  Each  mooting  of  oaoh  standing,  colour 


8  or  speoial  oominittoo  of  tbo  Sonato,  or  subcommittee  thoroof, 

9  including  moorings  to  conduct  hearings,  chall  bo  opon  to  the 

10  public:  Providod,  That  a  portion  or  portiono  of  such  moot 

11  ings  may  bo  closod  to  tho  publio  if  tho  oominittoo  or  suboom 

12  mittooj  as  the  cage  may  be,  determines  by  a.  vote  of  a  majority 

13  of  a  quorum  of  tho  oommittoo  or  subcommittee  present  that 

14  tho  mattorc  to  bo  discuscod  or  tho  testimony  to  be  takon  at 

15  suoh  portion  or  portiono — 

16  "4*) — will  diooloso  mattorc  necessary  to  bo  kopt 

17  soorot  in  tho  intorostc  of  national  dofense  or  tho  nocos 

18  sarily  ooniidontial  conduct  of  tho  foreign  policy  of  the 

19  Unitod  Statoc; 

20  .  "-(2)  will  relate  solely  to  matters  of  committee  staff 

21  personnel  or  internal  staff  management  or  administra- 

22  tion; 

23  "(3)  will  tend  to  charge  with  crimo  or  misconduct, 

24  or  to  disgrace  any  person,  or  will  ropreoent  a  clearly 

25  unwarranted  invasion  of  tho  privacy  of  any  individual: 

26  Provided,  That  thio  paragraph  shall  not  apply  to  any 

80-459  O  -  77  -  10 
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1  Government  officer  or  omployoo  with  roopoet  to  big  of 

2  fioial  dutioc  or  employment:  And  providod  further,  That  ■ 

3  -as  applied  to  a  witness  at  a  mooting,  thio  paragraph 

4  shall  not  apply  unless  the  witness  roquosto  in  writing  that 

5  the  hearing  be  cloned  to  the  public; 

6  "  (4)  will  dioolosc  information  pertaining  to  any  in 

7  vc3tigation  conducted  for  law  enforcement  purposes,  but 

8  only  to  the  extent  that  the  disclosure  would  (A)  intcr- 

9  fore  with  enforcement  prooeodings,  (B)  deprive  a  per 

10  son  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 

11  -fQ) — disoloso  the  identity  of  a  eonfidontial  souroo  and^ 

12  4n  the  oaso  of  a  record  compiled  by  a  criminal  law  on 

13  forconiont  authority  in  the  course  of  a  criminal  invosti- 

14  gation,  or  by  an  agency  conducting  a  lawful  national 

15  cocurity  intelligence  investigation,  eonfidontial  informa 

16  tion  furnished  only  by  the  confidential  source,  (D)  dis 

17  close  investigative  techniques  and  procedures,  or — (^Sf 

18  ondanger  the  life  or  physical  safety  of  law  enforcement 

19  personnel ;  or 

20  (5)  will  dipcloac  information  relating  to  the  trade 

21  ■socrots  or  financial  or  commercial  information  pertaining 

22  specifically  to  a  given  person  where 

23  — a  Federal  fUatntc  requires  the  informa  v 

24  tion  to  be  kept  confidential  by  Government  efiicer' 

25  and  employees;  or 

26  "  (B)  the  information  har>  been  obtained  by  the 
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1  Foderol  (iovornmont  on  o  confidential  huna  other 

2  than  through  an  application  by  rnoh  poivon  for  a 

3  specific  (lovonnnont  finnncinl  or  other  benefit .  an-d 

4  the  information  inur-t  l>e  kept  secret  in  order  to  pn*- 

5  vent  grave  and  irreparable  injury  to  the  competitive 

6  position  of  ruch  perron. 


7  A  ncporate  vote  of  t-ho  committee  ohall  bo  taken  with  roppoct 

8  to  each  committee  or  subcommittee  meeting  a  portion  or  por- 

9  tions  of  which  arc  propoocd  to  be  closed  to  the  public  pur- 

10  ouant  to  thin  ouboootion.  The  vote  of  each  oommittoo  mombor 

11  participating  in  oach  ouch  voto  ohall  ho  rooordod  and  no 

12  proxico  ohall  bo  allowed.  Within  ono  day  of  such  vote,  tho 

13  oommittoc  ohall  make  publicly  available  a  wTritton  copy  of 

14  fluch  vote  and,  if  a  meeting  or  portion  thereof  is  closed  to  tho- 

15  public,  a  full  written  explanation  of  its  actions 

16  "(b)  Each  standing,  select,  or  special  committee  of  tho 

17  Senate,  or  subcommittee  thereof,  ohall  moke  public  announce- 

18  ment  of  tho  date,  place,  and  ouhjeot  matter  of  each  meeting 

19  at  leant  ono  week  beforo  Gueh  meeting  unlepr.  the  committee 

20  -or  ouboommitteo  dotorminoo  by  a  vote  of  a  majority  of  a 

21  .quorum  of  tho  committee  or  oubcommittcc  preocnt  that  com- 

22  -mittoo  business  requires  that  such  meeting  be  called  at  an 

23  -earlier  dato,  in  which  cooc  tho  committee  nhall  moke  public. 

24  ■announcement  of  the  date,  place,  and  subject  matter  of  such 

25  ■meeting  at  the  earliest  practicable  opportunity. 

26  "-(c)  A  complete  tranncript  nhall  be  made  of  each  moot- 
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1  -ing  of  OQoh  otanding,  aclcot,  or-apcoial  oommittoo  or  nuhoom 

2  mittoo  (wbothor  opon  or  olor.od  to  tlio*  public.)  *  Kxcopt  m 

3  provided  in  subsection  (d)  of  thio  section,  a  oopy  of  onob 

4  onob  transcript  ohall  bo  mndo  available  for  public  inspection 

5  within  povon  d(\yn  of  en  oh  such  mooting,  and  ndditionnl  copies 

6  of  any  tronpoript  phall  ho  furnished  to  nny  poroon  at  the  notunl 

7  cor.t  of  dnpliontion.  Notwithstanding  tho  provir.ionn  of  cub 

8  section  (d) ,  in  the  case  of  meetings  eloped  to  tho  public,  tho 

9  .portion  of  such  transcript  mode  avnilablo  for  public  inspection 

10  ohall  include  a  list  of  all  poroono  attending  nnd  their  affilia 

11  -tion,  oxcopt  for  any  portion  of  such  Hot  whioh  would  disoloso 

12  -tho  idontity  of  a  oonfidontial  oouroo,  or  ondangor  tho  lifo 

13  or  phyr.ioal  pnfoty  of  law  onforooment  porsonnol. 

14  ''-(d)  In  the  oaso  of  meetings  eloped  to  tho  public  pur- 

15  ouant  to  nubpoction  (n)  of  thip  section,  tho  oommittoo  or  sul> 

16  oommittoo  may  delete  from  tho  copioc  of  transcripts  that  aro 

17  required  to  bo  made  availnblo  or  furnished  to  tho  publio  pur- 

18  fiuaiit  to  Guboeotion  (o)  of  thip  section,  thopo  portiono  whioh 

19  it  detorminop  by  voto  of  tho  majority  of  a  quorum  of  the 

20  ■oommittoo  or  ouboommittoo  consist  of  materials  ppooifiod  in 

21  paragraph  (1),  (2),  (3),  (4),  or  (5)  of  subsootion  (a) 

22  -ftf  this  soctiom  A  soparnto  voto  of  tho  oommittoo  or  sub- 

23  oommittoo  shall  bo  token  with  respoot  to  tho  transcript  of- 

24  each  such  mooting.  Tho  voto  of  oaoh  oommittoo  or  suboom 

25  mittoo  mombor  participating  in  each  such  voto  shall  bo 

26  rooordod  and  published  and  no  proxieo  ohall  be  allowed.  In 
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1  place  of  onoh  portion  deleted  from  copier,  of  tho  transcript 

2  niado  available  to  tho  public,  the  committee  or  ouboommittoo 

3  nhnll  oupply  a  full  written  explanation  of  why  ouoh  portion 

4  was  doloted,  and  a  nummary  of  tho  substance  of  the  deleted 

5  portion  that  doea  not  itself  dinelonc  information  qpooifiod  in 

6  paragraph  (1),  (2),  (3),  (4),  or  (5)  of  ouhcootion  (a). 

7  The  committee  or  subcommittee  ohall  maintain  a  oomploto 

8  oopy  of  tho  tranooript  of  onoh  mooting  (including  thooo  por> 

9  tionc  dolotod  from  oopios  made  available  to  tho  publio) ,  for 

10  a  period  of  at  leant  one  year  after  mi  oh  mooting,  or  until 

11  tho  Congrooo  following  tho  one  in  which  cuoh  mooting  was- 

12  -hold  io  assembled,  whiohovor  ooouro  later. 

13  "  (o)  A  point  of  ordor  may  bo  raiood  in  tho  Sonato 

14  against  any  committee  or  subcommittee  voto  to  oloco  a  meet- 

15  ing  to  tho  publio  pursuant  to  subsoction  (a)  of  this  soction, 

16  or  against  any  oommittoo  or  suboommittoo  voto  to  doloto 

17  from  tho  publicly  avaikblo  eop}T  a>  portion  of  a  mooting  tron- 

18  -script  pursuant  to  Bubsootion  (d)  of  this  oootion,  by  com- 

19  -mittoo  or  ouboommittoo  momboro  comprising  ono  fourth  or 

20  more  of  the  total  numbor  of  momboro  of  ouoh  oommittoo  -op 

21  ouboommittoo  prooont  and  voting  for  or  ogainot  ouoh  aotion-i 

22  Any  ouoh  point  of  ordor  ohall  bo  raiood  in  tho  Sonato  within 

23  two  calendar  flays  after  the  voto  againot  which  tho  point  v 

24  of  ordor  io  raiood,  and  ouoh  point  of  ordor  ohall  ho  a 

25  matter  of  highoot  poroonal  privilogo.  Each  ouoh  point  of  ■ 
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1  order  nhall  immediately  be  referred  to  a  Select  Committee 

2  on  Meeting?  consisting  of  the  President  pro  tomporo,  the 

3  leader  of  the  majority  party,  and  the  leader  of  tho  minority 

4  party.  The  select  eommittoo  shall  examino  the  comploto 

5  verbatim  transcript  of  the  meeting  in  question  and  shall  rule 

6  whether  the  vote  to  close  the  meeting  wa3  in  accordance 

7  with  subsection  (a)  of  this  section,  or  whether  the  vote  to 

8  dolotc  a  portion  or  portions  from  publicly  available  copies 

9  of  the  meeting  transcript  was  in  accordance  with  subsection 

10  (d)  of  this  section,  as  the  case  may  bo.  The  select  eommittoo 

11  shall  report  to  the  Senate  within  five  calendar  day3  (ex 

12  eluding  days  where  the  Senate  is  not  in  session)  a  rooolu 

13  tion  containing  its  findings.  If  the  Senate  adopts  a  resolution 

14  finding  thot  the  eommittoo  vote  in  quostion  was  not  in 

15  accordance  with  the  relevant  subsection,  it  shall  direct  that 

16  there  be  made  publicly  available  the  entire  transcript  of 
1?  the  meeting  improperly  closed  to  the  public  or  the  portion 

18  or  portions  of  any  meeting  tronscript  improperly  deleted 

19  from  the  publicly  available  copy,  as  the  case  may  be. 

20  "  (f )  The  Select  Committee  on  Meetings  shall  not  be 

21  subject  to  the  provisions  of  subsection  (a),  (b),  (c) ,  of 

22  (d)  of  thin  section. " 

23  (b)  Subsection  (a)  of  subsection  212  of  the  Leginlativo 

24  Reorganisation  Act  of  1970  is  repealed. 
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1  (c)  Paragraph  7(b)   of  Rule  XXV  of  the  Standing 

2  Rules  of  the  Senate  is  repealed. 

3  (d)  Title  I  of  the  table  of  oontento  of  tho  Logir.Iativo 

4  Reorganization  Act  of  1016  is  amended  by  inserting  immc 

5  diatcly  below  item  183B  the  following! 

"183C.  Open  Senate  committee  mcctinga.". 

6  Seo.  102.  Clause  27  (f)  (2)  of  Rule  XI  of  the  Rules  of 

7  tbo  Houoo  of  Representatives  is  amended  to  read  as  follows : 

8  "(2)  (A)  Eaeh  meeting  of  caeh  standing,  select,  or 

9  special  committee  or  subcommittee,  including  meetings  to 

10  conduct  bearings,  shall  be  open  to  the  pilblic;  Provided,  That 

11  a  portion  or  portions  of  such  meetings  may  bo  closed  to  the 

12  public  if  the  committee  or  subcommittee,  as  the  case  may  be, 

13  determines  by  vote  of  a  majority  of  a  quorum  of  the  com 

14  mittcc  or  subcommittee  present  that  the  matters  to  be  dig 
!5  ousscd  or  the  testimony  to  bo  talion  at  such  portion  or 
16  portions — 

yi  ii-(t) — will  disclose  matters  necessary  to  be  kept 
1®         secret  in  the  interests  of  national  defense  or  the  ncccs 

19  oarily  confidential  conduct  of  the  foreign  policy  of  the 

20  United  States; 

21  "  (ii)  will  relate  3olcly  to  matters  of  committee  otetff 
porsonncl  or  internal  staff  management  or  administra-  1 

23 
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1  "  (iii)  will  tend  to  charge  with  crime  or  misconduct, 

2  or  to  disgrace  any  person,  or  will  rcprcocnt  a  oloarly 

3  unwarranted  invasion  of  the  privacy  of  any  individual: 

4  Provided,  That  this  paragraph  ohall  not  apply  to  any 

5  Government  offioor  or  omployoo  with  roopcot  to  his  offi 
d  oial  duties  or  employment;  And  provided  further,  That 

7  ao  appliod  to  a  witness  at  a  meeting,  this  paragraph  ahall 

8  not  apply  unless  the  witneso  requests  in  writing  that  the 

9  hearing  be  closed  to  the  public ; 

10  "  (iv) — will  disclose  information  pertaining  to  any 

11  invootigation  oonduotod  for  law  enforooment  purposos, 

12  but  only  to  the  extent  that  the  disclosure  would  (A) 

13  ..     intorforc  with  enforooment  proceedings, — ftty — deprive 

14  a  pore  on  of  a  right  to  a  fair  trial  or  an  impartial  adjudioa 

15  tion, — (C)  disclose  tho  identity  of  a  confidential  souroc 

16  and,  in  the  case  of  a  record  compiled  by  a  criminal  law 

17  enforcement  authority  in  the  course  of  a  criminal  invosti 

18  gation,  or  by  a-n  agonoy  oonduoting  a  lawful  national 

19  Eoourity  intolligonoo  invootigation,  confidential  informa 

20  tion  furnished  only  by  the  confidential  source,  (D)  dis 

21  oloso  investigative  techniques  and  procedures,  or  (E) 

22  ondangor  tho  lifo  or  physical  cafoty  of  law  enforcement 

23  porconnol;  or 

24  "(v)  will  disclose  information  relating  to  the  trade 
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1  oooroto  or  financial  or  commercial  information  pertain 

2  ing  opooifioally  to  a  given  person  where — 

3  "  (I)  a  Fodoral  statute  rcquiroo  the  information 

4  to  bo  kept  confidential  by  Government  officers  and 

5  omployccs;  or 

6  "  (II)  the  information  bag  been  obtained  by  the 

7  Federal  Government  on  a  confidential  baoio  other 

8  than  through  an  application  by  guch  porcon  for  a 

9  specific  Government  financial  or  other  benefit,  and 

10  tho  information  muot  be  kept  ooorot  in  order  to 

11  prevent  gravo  and  irroparablo  injury  to  the  compcti  ■ 

12  tive  position  of  such  poroon. 


13  A  .separate  vote  of  the  committoo  shall  be  taken  with  respect 

14  to  oaoh  committoo  or  subcommittee  mooting  a  portion  or  por- 

15  tions  of  which  aro  proposed  to  bo  closed  to  the  public  pur 

16  suant  to  this  ouboootion.  Tho  voto  of  each  committee  member 

17  participating  in  oaoh  ouch  voto  shall  bo  rooordod  and  no 

18  proxies  shall  bo  allowed.  Within  ono  day  of  ouch  voto,  the 

19  oommittoo  shall  mako  publicly  availablo  a  written  oopy  of 

20  such  vote  and,  if  a  meeting  or  portion  thoroof  is  closed  to 

21  tho  public,  a  full  written  explanation  of  its  action. 

22  -  (B) — Each  standing,  soloot,  or  spocial  oommittoo  or 

23  subcommittee  shall  mako  public  announoomont  of  tho  date, 

24  place,  and  subject  matter  of  each  meeting  at  least  one  week 
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1  boforo  ouoh  mooting  unless  tbo  oommittoc  or  ouboommittoe 

2  dotorminos  by  a  voto  of  a  majority  of  a  quorum  of  tbo  eem- 

3  mittoo  or  ouboommittoe  prooont  that  oommittoc  business  re- 

4  quiroo  that  such  meeting  bo  called  at  an  earlier  date,  in  which 

5  ease  the  committee  shall  make  public  announcement  of  the 

6  dato,  place,  and  subject  matter  of  such  mooting  at  tho  oarlioGt » 

7  praeticablo  opportunity. 

8  "(C)  A  oomploto  transcript  shall  bo  mado  of  oach  moot- 

9  ing  of  oaoh  standing,  selcot,  or  special  oommittoc  or  suboom 
JO  mittoo  (whether  opon  or  oloBod  to  tho  pubho) .  Exoopt  as 
11  provided  in  paragraph  (D) ,  a  copy  of  oaoh  ouoh  transoript 
*12  shall  bo  mado  availablo  for  publio  inopootion  within  seven 

13  days  of  each  such  meeting,  and  additional  copies  of  any  tran 

14  script  shall  bo  furnished  to  any  porson  at  tho  actual  oost  of 

15  duplication.  Notwithstanding  tho  provisions  of  paragraph 
•16 ;   (D) ,  in  tho  oaoo  of  meetings  closed  to  tho  publio,  tho  portion 
I?  of  euoh  tranooript  mado  available  for  publio  inspection  shall 

18  inoludo  q  list  of  all  porsono  attending  and  thoir  affiliation, 

19  oxcopt  for  any  portion  of  ouoh  list  whioh  would  dioolooo 

20  tho  identity — of  a  oonfidontial — source, — or  ondangor  ■  the- 

21  4ifo  or  physical  safety  of  law  enforcement  personnel. 

22  "(D)  In  the  case  of  mootings  closed  to  tho  publio  pur- 

23  ouant  to  subparagraph  (A),  tho  committee  or  suboommittcb 

24  may  doloto  from  the  oopios  of  transoripto  that  arc  roquirod 

25  to  be  made  available  or  furnished  to  the  publio  pursuant  to 

26  subparagraph  (C),  portions  whioh  it  dotorminos  by  vote  of 
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1  the  majority  of  a  quorum  of  tho  committee  or  subcom 

2  mittoo  conoiot  of  material  specified  in  subsection  (i),  (ii), 

3  (iii),  (iv),  or  (v)  of  subparagraph  (A).  A  separate  vote 

4  of  the  committee  or  Buboommittoo  shall  bo  taken  with  respect 

5  to  the  tranaoript  of  such  meeting.  The  vote  of  each  committee 

6  or  subcommittee  member  participating  in  each  such  voto  shall 

7  bo  recorded  and  publishod,  and  no  proxies  shall  be  allowocL 

8  In  plaoo  of  oaoh  portion  dolotod  from  oopioo  of  tho  transcript 

9  mado  available  to  tho  publio,  tho  committoo  or  ouboommittoe 

10  shall  supply  a  full  written  explanation  of  why  such  por- 

11  tion  was  dolotod  and  a  summary  of  tho  substanoo  of  the 

12  delotod  portion  that  dooo  not  itoolf  dioolooo  information  spooi- 

13  fied  in  subeootion  (i) ,  (ii) ,  (iii),  (iv) ,  or  (v)  of  subpara 

14  graph — (A).  The  committee  or  subcommittee  shall  manr 

15  tain  a  complete  copy  of  tho  transoript  of  each  mooting  (in- 

16  eluding  thooo  portions  dolotod  from  oopioo  mado  available  to 

17  the  public),  for  a  period  of  at  least  one  yoar  aftor  such 

18  mooting,  or  until  tho  Congroos  followTing  tho  one  in  which 

19  such  meeting  was  held  is  assembled,  whichever  occurs  later. 

20  "  (E)  A  point  of  ordor  may  bo  raised  against  any-eem- 

21  mittoo  or  fiuboommittoe  voto  to  close  a  mooting  to  the  publio 

22  :  pursuant  to  subparagraph  (A) ,  or  against  any  committee  or 

23  subcommittee  voto  to  doleto  from  tho  publiofy  available  copy 

24  ft  portion  of  a  mooting  transoript  pursuant  to  subparagraph 

25  (L) ,  by  committoo  or  suboommittoo  members  comprising 
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1  ono  fourth  or  moro  of  tho  total  numbor  of  tho  members  of 

2  suoh  committee  or  ouboommittoo  prosont  and  voting  for  or 

3  against  suoh  aotion.  Any  ouoh  point  of  order  must  be  raiaod 

4  before  the  entire  House  within  two  oalondar  days  after  tho 

5  voto  againot  whioh  tho  point  of  order  is  raised,  and  such  point 
t>  of  order  shall  be  a  matter  of  highest  pergonal  privilogo.  Eaoh 

7  suoh  point  of  order  ohall  immodiatoly  bo  roforrod  to  a  Soloot 

8  Committee  on  Meetings  consisting  of  the  Speaker  of  tho 

9  House  of  Representatives,  the  majority  lcador,  and  tho  mi- 

10  nority  leader.  The  solpot  oommittoo  ohall  roport  to  tho  House 

11  within  five 'calendar  days  (excluding  days  whoro  tho  Houbo 

12  is  not  in  session)  n  resolution  containing  ito  findings.  If  the 

13  House  adopts  a  resolution  finding  that  tho  oommittoo  vote  in 

14  question  was  not  in  accordance  with  the  rolcvant  subsootion, 

15  it  ohall  diroot  that  thcro  bo  mado  publicly  available  the  entire 
1G  transcript  of  the  mooting  improperly  oloGod  to  tho  publio  or 

17  the  portion  or  portions  of  any  mooting  transcript  hnproporly 

18  deleted  from  the  publicly  available  copy. 

19  "      "  (F)  The  Select  Oommittoo  on  Meetings  shall  not  bo 

20  subject  to  the  provisions  of  subparagraph  (A),  (B),  (C) , 

21  or  (D)  of  this  section." 

22  Seo.  103.   (a)  Joint  and  Conference  Commit- 

23  TEES. — Tho  Logiolativo  Reorganization  Act — of — 1946 — id 

24  amended  by  insorting  aftor  soction  133C,  aD  added  by  seo- 

25  tion  101(3)  of  this  Aot,  tho  following  now  soction: 
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1  "OPEN  JOINT  AND  CONFERENCE  COMMITTEE  MBBTINOB 

2  "Sec.  188D.  (a)  Each  meeting  of  each  joint  committee 

3  and  each  subcommittee  thereof,  and  oaoh  oommittoo  of  oon- 

4  fcrcncc  shall  be  open  to  the  public:  Provided,  That  a  por- 

5  tion  or  portiono  of  ouch  mootings  may  bo  olosod  to  the  public 

6  if  the  committee  determines  by  vote  of  a  majority  of  a  quo- 

7  rum  of  tho  oommittoo  or  Guboommittoo  prosont  that  tho 

8  matters  to  bo  discussed  or  tho  tootimony  to  bo  taken  at  ouch 

9  portion  or  portiong — 

10  "  ( 1 )  will  disclose  mattors  necessary  to  bo  kept  secret 

11  "    in  tho  interests  ' of  national  dofonso  or  tho  noooocarily 

12  confidential  conduct  of  the  foreign  policy  of  tho  United 

13  Statoo; 

14  "  (2)  will  relate  sololy  to  matters  of  committee  ataff 

15  personnel  or  internal  staff  managomont  or  administration ; 

16  (3)  will  tend  to  charge  with  crime  or  misconduct; 
1?  or  to  disgrace  any  person,  or  will  represent  a  clearly 

18  unwarranted  invasion  of  the  privacy  of  any  individual: 

19  Provided,  That  this  paragraph  shall  not  apply  to  any 

20  Government  officer  or  employee  with  respect  to  his  of 

21  ficial  duties  or  omploymont:  And  provided  further,  That 

22  as  appliod  to  a  witnoss  at  a  meeting,  this  paragraph  ghall 

23  not  apply  unless  tho  witnoss  requests  in  writing  that  the 
hearing  be  closed  to  the  pnblio? 


24 


25  "  (4)  will  disclogc  information  pertaining  to  any 
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1  investigation  conducted  for  law  enforcement  purpoooo, 

2  but  only  to  the  extent  that  tho  disclosure  would  (A)  in 

3  terfero  with  enforcement  proceedings, — fB-) — doprivo  a 

4  porson  of  a  right  to  a  fair  trial  or  an  impartial  adjudi- 

5  cation»  (C)  disoloso  the  identity  of  a  confidential  source 

6  and,  in  the  caeo  of  a  rcoord  compiled  by  a  criminal  law 

7  enforcement  authority  in  the  course  of  a  criminal  invegti- 

8  .  gation,  or  by  an  agenoy  conducting  a  lawful  national 

9  security  intelligence  investigation,  confidential  informa 

10  tion  furnished  only  by  the  confidential  source, — fity- 

11  disclose  investigative  techniques  and  procedures,  or  (E) 

12  endanger  tho  life  or  physical  safety  of  law  enforcement 

13  personnel;  or 

14  "(5)  will  disclose  information  relating  to  the  trade 

15  secrets  or  financial  or  commercial  information  pertaining 

16  specificalty  to  a  given  person  whore — 

17  "  (A)  a  Federal  statute  requires  the  informa- 

18  tion  to  he  kept  confidential  by  Government  officers 

19  and  employees ;  or 

20  "(B)  the  information  has  been  obtained  by  tho 

21  Federal  Government  on  a  confidential  basis  othor 

22  than  through  an  application  by  such  person  for  a 

23  spocifio  Government  financial  or  other  benefit,  and  * 

24  the  information  must  be  kept  secret  in  order  to  pro  ■ 
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1  vont  grave  and  irroparablo  injury  to  tho  oompotativo 

2  pooition  of  ouob  poroon. 

3  A  ocparatc  vote  of  the  oommittco  shall  be  taken  with  respect 

4  to  on  oh  committee  or  subcommittee  meeting  a  portion  or 

5  portions  of  which  aro  proposod  to  bo  closed  to  tho  public 

6  pursuant  to  tfaio  ouboootion.  The  vote  of  each  committee 

7  mombor  participating  in  each  such  vote  shall  be  recorded 

8  and  no  proxies  ahall  be  allowed.  Within  one  day  of  such 

9  voto,  the  committee  shall  make  publicly  available  a  written 

10  copy  of  such  vote  and,  if  a  meeting  or  portion  thoroof  is 

11  closed  to  the  public,  a  full  written  explanation  of  its  action. 

12  "(b)  Each  joint  oommittco,  subcommittee,  and  commit 

13  too  of  oonforcnoo  shall  make  public  announcement  of  tho 

14  date,  plaoo,  and  cubjoot  matter  of  each  mooting  at  least  one 

15  week  before  3uch  meeting  unless  the  committee  or  ouboom  ■ 

16  mittoo  determines  by  a  voto  of  a  majority  of  a  quorum  of 

17  tho  committee  or  subcommittee  present  that  committee  busi 

18  noos  requires  that  such  meeting  be  called  at  an  earlier  date, 

19  in  which  oaso  tho  oommittoo  shall  mako  public  announce 

20  mcnt  of  the  date,  place,  and  subject  matter  of  such  meeting 

21  at  the  oarlioot  practicable  opportunity. 

22  "  (o)  A  oomploto  transcript  shall  bo  mode  of  each  mccfr- 

23  ing  of  each  joint  committee^  subcommittee,  and  oommittoo  \ 

24  of  conference  (whether  open  or  closed  to  the  public) .  Ex 
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1  oopt  as  provided  in  subsection  (d)  of  this  section,  a  copy 

2  of  each  such  transcript  shall  bo  made  available  for  public 

3  inspection  within  oovon  dayo  of  each  ouoh  mooting,  and  addi 

4  tional  oopioo  of  any  tranooript  shall  bo  furnished  to  any  per 

5  son  at  the  actual  cost  of  duplication.  Notwithstanding  the 

6  provisions  of  subsection  (d) ,  in  the  case  of  meetings  closed 

7  to  the  pu'blio»  tho  portion  of  such  tranooript  mado  available 

8  for  publio  inspection  shall  include  a  list  of  all  persons 

9  attending  and  thoir  affiliation,  oxoopt  for  any  portion  of- 

10  such  list  whioh  would  disclose  tho  identity  of  a  confidential 

11  sourooj  or  endanger  the  life  or  physical  oafoty  of  law  enforoo 

12  mont  porsonnolt 

13  "  (d)  In  the  case  of  mootingo  oloood  to  tho  publio  pur' 

14  suant  to  subsection  (a)  of  this  section,  tho  joint  oommittoe? 

15  subcommittee,  or  committee  of  conference  may  delete  from 

16  the  oopios  of  transoripto  that  arc  required  to  be  made  avail 

17  ablo  or  furnished  to  the  publio  pursuant  to  subsection  (c)  of- 

18  4&fr  Qoction,  thoso  portions  which  it  determines  by  vote  of  the  • 

19  majority  of  a  quorum  of  the  oommittoo  or  ouboommittco-eea- 

20  gist  of  materials  spooifiod  in  paragraph  (1),  (2),  (3),  (4), 

21  or  (5)  of  subsection  (a)  of  this  section.  A  separate  vote  of 

22  the  oommittoo  or  subcommittee  shall  be  taken  with  respect  to* 

23  the  transcript  of  ouoh  mooting*  Tho  vote  of  each  committee  or  v 

24  suboonmiittoo  mombor  participating  in  each  such  vote  shall 

25  bo  recorded  and  published,  and  no  proxies  shall  be  allowed. 

26  In  place  of  each  portion  deleted  from  copies  of  the  transcript- 
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1  mado  available)  to  tho  public,  tbo  committee  or  subcommittee 

2  ohall  oupply  a  full  written  explanation  of  why  such  portion- 

3  was  dolotod,  and  a  summary  of  the  substance  of  the  dclotcd 

4  portion  that  doos  not  itself  disclose  information  specified  in 

5  paragraph  (1),  (2),  (3),  (4),  or  (5)  of  subsection  (a)  of 
q  this  eootion.  Tho  oommittoc  or  subcommittee  shall  maintain 

7  a  oomploto  copy  of  the  transcript  of  each  meeting  (including 

8  those  portions  dolotod  from  copies  mado  available  to  the  pub 

9  lie) ,  for  a  poried  of  at  least  ono  year  after  such  meeting,  or 

10  until  the  Congress  following  the  one  in  which  such  meeting 

11  wao  hold  is  aoGombled,  whiohovor  ooours  later. 

12  "(e)  A  point  of  order  may  be  raised  against  any  com* 

13  mittee  vote  of  a  joint  committee,  subcommittee,  or  oommitteo 

14  of  oonforonce  to  close  a  mooting  to  the  publio  pursuant  to  sub 

15  section  (a)  of  this  section,  or  nny  committee  or  subcommittee 

16  vote  to  delete  from  the  publicly  available  copy  a  portion  of  a 

17  mooting  transcript  pursuant  to  subsection  (d)  of  this  section 

18  by  oommitteo  or  subcommittee  momboro  comprising  one 

19  fourth  or  moro  of  tho  total  number  of  the  members  of  such 

20  committee  or  subcommittee  present  and  voting  for  or  against 

21  suoh  action.  Any  such  point  of  order  shall  be  raised  in  cither 

22  Houoo  within  two  calendar  days  after  tho  vote  against  which  • 

23  the  point  of  order  is  raised,  and  such  point  of  order  shall  be  y 

24  a  matter  of  highest  personal  privilege.  Each  such  point  of 
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1  ordor  chall  immodiatoly  bo  roforrod  to  a  Soloot  Joint  Com 

2  mittoo  on  Mootingc.  consisting  of  tho  President  pro  tomporo 

3  of  tho  donate,  tho  Spoalior  of  tho  Houoo  of  Roprooontativoo, 

4  and  tho  majority  and  minority  loadoro  from  oaoh  Houoo.  Tho 

5  ooloot  oommittoo  chall  oxamino  tho  oomploto  verbatim  tran 

6  script  of  tho  mooting  in  quootion  and  ohall  rulo  whether  the 

7  vote  to  olooo  tho  mooting  wao  in  accordance  with  oubpootion 

8  (a)  of  thio  ocction,  or  whether  tho  vote  to  doloto  a  portion  or 

9  portiono  from  publicly  availablo  oopioo  of  tho  mooting  tran 

10  script  wac  in  aooordanoo  with  cubcootion  (d)  of  thio  oootion» 

11  ao  tho  oaoo  may  bot  Tho  coloot  oommittoo  chall  roport  to  both 

12  Houoeo  a  oonourront  roeolution  within  fivo  calendar  dayo 

13  (excluding  dayo  whore  cither  Houoo  io  not  in  ooooion)  con 

14  taining  its  findings,  If  both  Houcoc  adopt  oiA  a  reoolution 

15  finding  that  tho  committoo  vote  in  quootion  wac  not  in 

16  accordance  with  the  relevant  subsection,  thoy  chall  diroot 

17  that  there  be  made  publicly  available  the  entire  transcript  of 

18  the  meeting  improperly  eloocd  to  the  public,  or  the  portion 

19  or  portiono  of  any  mooting  tranooiipt  improperly  deleted  from 

20  the  publicly  available  copy,  ao  the  ca3e  may  be. 

21  "  (f)  The  Select  Joint  Committee  on  Meetings  3hall  not 

22  bo  aubjoct  to  the  provioionn  of  oubooction  (a) ,  (b) ,  (e) ,  or 

23  (d)  of  this  section."  \ 

24  :    (b)  Title  I  of  the  tnblc  of  contentn  of  the  Legislative  Re 

25  orgnniaation  Act  of  104G  h  amended  by  inserting  immcdi' 
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1  atefy  below  item  1390,  as  added  by  section  101  (c)  uf  this 

2  (  Aet,  the  following: 

^188D.  Open  joinfe  and  conference  committee  mcofringth". 

3  Sec.  104.  Execcise  of  Rulemaking  Powers. — 

4  provisions  of  this  title  are  enacted  by  the  Congress— 

5  (1)  03  an  exercise  of  the  rulemaking  power  of  the 
G-  Senate  and  the  House  of  Representatives,  respectively, 

7  and  ao  ouch  they  shall  be  considered  as  part  of  the  rulca 

8  of  each  House,  respectively,  or  of  that  House  to  which 

9  .      they  specifically  apply,  and  such  rulos  shall  supersede 

10  other  rules  only  to  tho  extent  that  they  arc  inconsistent 

11  therewith ;  and 

12  (2)  with  full  recognition  of  the  constitutional  right 

13  of  cither  House  to  change  such  rules  (ao  far  as  relating 

14  to  oueh  Houdo)  at  any  timo,  in  tho  samo  manner,  and  to 

15  tho  came  ox  tent  ao  in  tho  case  of  any  other  rule  of  such 

16  Houoo. 

17  TITLE  II— AGENCY  PROCEDURES 

18  Sec.  201. — (tt) — This  section  applies,  according  to  the 

19  provisions  thereof,  to  any  agency,  aa  defined  in  section  551 

20  ( 1 )  of  title  5,  United  States  Code,  where  the  body  compris- 

21  ing  tho  agency  oonsists  of  twTo  or  more  members.  Except  as 

22  provided  in  oubscotion  (b) ,  all  meetings  (inoluding  mccting3  v 

23  to  conduct  hearings)  of  such  agencies,  or  a  subdivision  there 

24  of  authorized  to  take  action  on  behalf  of  the  agency,  shall  be 
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1  opon  to  tbo  publio.  For  purpocoo  of  thio  cootion,  a  mooting 

2  oonciuto  of  any  proooduro  by  whioh  official  agonoy  buoinooo  io 

3  oonoidorod  or  dioouoood  by  at  loaot  tbo  numbor  of  agonoy 

4  momboro  (or  of  mombcro  of  a  oubdivioion  of  tbc  agency  au 

5  thoriaod  to  take  action  on  behalf  of  tbc  agency) ,  required  to 

6  tako  aotion  on  behalf  of  tbo  agonoy. 

7  (b)  Subsection  (a)  shall  not  apply  to  any  portion  or 

8  portiono  of  an  agency  mooting  whoro  tho  agonoy  dofrorminos 

9  by  a  voto  of  a  majority  of  its  entire  membership,  or,  in  the 

10  oaoo  of  a  subdivision  thoroof  authoriaod  to  tctko  aotion  on 

11  bohalf  of  tho  agency,  a  majority  of  the  membership  of  such 

12  oubdivioion,  that  ouch  portion  or  portiono  of  tho  mooting — 

13  (1)  will  dioolooo  mattoro  noooooary  to  bo  kopt  ooorot 

14  in  the  interests  of  national  defense  or  the  necessarily  con 

15  fidential  conduct  of  the  foreign  policy  of  the  United 

16  States; 

17  (9)  will  relate  solely  to  individual  agency  person 

18  ncl  or  to  internal  agency  office  management  and  adminis 

19  tration  or  financial  auditing; 

20  (3)  will  tend  to  charge  with  crime  or  misconduct, 

21  or  to  disgrace  any  person,  or  will  represent  a  clearly 

22  unwarranted  invasion  of  the  privacy  of  any  individual! 

23  Provided,  That  thio  paragraph  ohall  not  apply  to  any 

24  Government  officer  or  employee  with  respect  to  his  offi 

25  oial  duties  or  employment;  And  provided  further,  That 
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1  ao  applied  to  a  witnooo-  at  a  mooting  tbio  paragraph  ohall 

2  not  apply  unlooo  tho  witnooo  roquooto  in  waiting  that  tho 

3  mooting  bo  oloood  to  tho  publio; 

4  (4)  will  dicolooo  information  portoinihg  to  any  in- 

5  vootigation  oonduotod  for  law  onforoomont  purpoooo,  but 

6  only  to  tho  oxtont  that  tho  diooloouro  would  (A)  inter 

7  foro  with  onforoomont  proooodingo,  (B)  doprivo  a  per 

8  oon  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 

9  (C)  disclose  the  identity  of  a  oonfidontial  source  and,  in 

10  tho  oaoo  of  a  rooord  oompilod  by  a  criminal  law  enforce 

11  mont  authority  in  tho  oouroo  of  a  criminal  invootigation, 

12  or  by  an  agonoy  conducting  a  lawful  national  ooourity 

13  intolligcnoc  invootigation,  oonfidontial  information  fur* 

14  niohod  only  by  tho  oonfidontial  oouroc,   (D)  disclose 

15  investigative  techniques  and  procedures,  (E)  endanger 

16  the  life  or  physical  safety  of  law  enforcement  personnel ; 

17  or  (F)  in  the  case  of  an  agency  authorized  to  regulate 

18  the  issuance  or  trading  of  securities,  disclose  informa- 

19  tion  concerning  such  securities,  or  the  markcta  in  which 

20  they  arc  traded,  when  such  information  must  be  kept 

21  confidential  in  order  to  avoid  premature  speculation  in 

22  the  trading  of  such  securities ;  or 

23  (5)  will  disclose  information  relating  to  the  trade 

24  secrete  or  financial  or  commercial  information  pcrtain- 

25  ing  specifically  to  a  given  person  where  1 
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1  (A)  ft  Fodoral  otatuto  roquiroo  tho  information 

2  to  bo  kopt  confidential  'by  Govornmont  offiooro  and 

3  omployeoEj  or 

4  (B)  tho  information  boo  boon  obtainod  by  tbo 

5  Fodoral  Govornmont  on  a  confidential  baoio  othor 
(>  than  through  on  application  by  ouoh  poroon  for  a 

7  opooifio  Govornmont  financial  or  othor  bonofit  and 

8  tho  information  must  bo  kopt  coorot  in  ordor  to  pro 

9  vont  gravo  and  irroparablo  injur}'-  to  tho  oompotitivo 

10  pooition  of  ouoh  poroon ; 

11  (6)  will  rolctto  to  tho  oonduot  or  diopooition  (but 

12  not  tho  initiation)  of  a  oaoo  of  adjudication  govorncd  by 

13  tho  provioiono  of  tho  first  paragraph  of  oootion  551  (a) 

14  of  titlo  5,  United  Statoo  Oodo,  or  of  ouboootion  ( 1 ) , 

15  (2),  (1),  (5),  or  (6)  thereof. 

16  A  separate  vote  of  the  agency  members,  or  the  members  of 

17  a  subdivision  thereof  authorised  to  take  action  on  behalf  of 

18  tho  agcnoy,  shall  be  taken  with  rcspcot  to  each  agency 

19  meeting  a  portion  or  portions  of  which  arc  proposed  to 

20  be  closed  to  tho  public  pursuant  to  this  subscotion.  The  vote 

21  of  each  agency  member  participating  in  such  vote  shall  be 

22  recorded  and  no  proxies  shall  be  allowed.  Within  .one  day  of 

23  such  vote,  the  agency  shall  make  publicly  available  a  written 

24  copy  of  such  vote  and,  if  a  meeting  or  portion  thereof  is  closed 

25  to  the  public,  a  full  written  explanation  of  its  action. 
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1  (c)  Each  agency  shall  make  public  announcement  of 

2  -the  date,  place,  and  subject  matter  of  each  meeting,  and 

3  whether  open  or  clo3cd  to  the  public,  at  least  one  week  before 

4  caoh  meeting.  Such  announcement  shall  be  made  unless  the 

5  agonoy  dotorminoG  by  a  voto  of  the  majority  of  its  members, 

6  or  in  tho  case  of  a  Gubdivision  thoroof  authorized  to  toko 

7  action  on  behalf  of  the  agency,  a  majority  of  the  members  of 

8  the  subdivision  that  agency  business  roquiros  that  ouoh  moot 

9  ings  be  called  at  an  earlier  date,  in  which  caso  tho  agonoy 

10  shall  make  public  announcement  of  tho  date,  placo,  and  cub 

11  ject  matter  of  such  mooting,  and  whothor  opon  or  closed  to 

12  tho  public,  at  the  earliest  practicable  opportunity. 

13  (d)  A  complete  transcript  or  electronic  recording  ad- 

14  equate  to  fully  record  the  procoodings  shall  bo  made  of  each 

15  mooting  of  each  agono}7  (whether  opon  or  closed  to  the  pub- 

16  lie).  Except  a3  provided  in  subsection  (c)  of  thio  oootion  a 
1?  copy  of  the  tranooript  or  olootronio  rooording  of  oaoh  such 
1®  mooting,  togothor  with  any  official  minutos  of  such  mooting, 

19  shall  bo  mado  available  to  tho  public  for  inspection,  and 

20  additional  copies  of  any  such  transcript,  minutes,  or  record  ■ 

21  ing  (or  a  copy  of  a  transcription  of  the  electronic  recording) , 

22  shall  bo  furnishod  to  any  porson  at  the  actual  cost  of  duplioa 

23  tion  or  transcription.  Notwithstanding  tho  provisions  of  sub 
2^  section  (0) ,  in  tho  caso  of  mootings  closed  to  the  public, 

25  the  portion  of  ouoh  transoript  mado  available  for  publio» 

26  inspection — or — electronic — recording — stall — include — a — list- 
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1  of  all  persons  attending  and  tboir  affiliation,  oxcopt  for  any 

2  portion  of  ouch  Hot  which  would  disclose  the  identity  of  a 

3  confidential  source,  or  endanger  the  life  or  physical  safety 

4  of  law  onforoomont  personnel. 

5  (c)  In  the  case  of  meetings  closed  to  the  public  pursuant 

6  to  subsection  (b)  of  this  section,  the  agency  may  delete  from 

7  tho  oopioG  of  transcripts,  electronic  rooordings,  and  minutes- 

8  mado  availablo  or  furnished  to  the  public  pursuant  to  subsec- 

9  tion  (d)  of  this  sootion,  those  portions  whioh  tho  agonoy- 

10  -determines  by  voto  of  a  majority  of  its  membership  consist 

11  of  materials  spooiflod  in  paragraph  ( 1 ) , — — — 

12  (5),  or  (6)  of  subsection  (b)  of  this  section.  A  separate 

13  vote  of  tho  agonoy  shall  bo  takon  with  rospoot  to  oach  tran- 

14  gcript,  electronic  rooording,  or  minutes.  Tho  voto  of  oach 

15  agoncy  mombor  participating  in  such  voto  shall  be  recorded 

16  and  published,  and  no  proxies  shall  bo  allowed.  In  place  of 

17  each  portion  deleted  from  copies  of  tho  mooting  transcript, 

18  olootronio  rooording,  and  minutes  made  available  to  the  pub 

19  lie,  tho  agonoy  shall  supply  a  full  written  explanation  of  why 

20  such  portion  was  deleted  and  a  summary  of  tho  substance  of 

21  the  deleted  portion  that  does  not  itself  disclose  information 

22  specified  in  paragraph  (1),  (2),  (3),  (4),  (5) ,  or  (0)  of 

23  subsection  (b) .  The  agency  shall  maintain  a  complete  vcr  i 

24  batim  copy  of  the  transcript,  or  a  complete  olootronio  record 

25  ing  of  each  meeting  (including  those  portions  deleted  from- 
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1  oopioc  made  availablo  to  tho  publio) ,  for  a  period  of  nt  lcn«t 

2  two  years  after  3uoh  meeting,  or  until  one  year  after  the  con 

3  olusion  of  any  proceeding  with  respect  to  wbioh  the  meeting, 

4  or  a  portion  thoroof,  wac  bold,  wbiobovor  occurs  later. 

5  (f)  Each  agency  oubjcot  to  tbc  requirements  of  this  sqq- 
b  tion  shall,  within  throe  hundred  and  sixty  days  after  the  en 

7  actmont  of  this  Aot,  following  oonoultation  with  the  Ad 

8  minifitrativc  Conforonco  of  the  United  States  and  published 

9  notice  in  the  Federal  Begister  of  at  least  thirty  days  and 

10  opportunity  for  written  comment  by  any  persons,  promulgate 

11  regulations  to  implement  the  requirements  of  subsections  (a) 

12  throug'h  (o)  inclusive  of  this  sootion.  Such  regulations  must) 

13  prior  to  final  promulgation,  receive  the  approval  in  writing 

14  of  the  Assistant  Attorney  Goncral,  office  of  Legal  Counsel, 

15  certifying  that  in  his  opinion  the  regulations  are  in  accord 

16  with  the  requirements  of  this  section.  Any  citizen  or  person 
!7  resident  in  the  Unitod  States  may  bring  a  proceeding  in  the 

18  United  States  Court  of  Appeals  for  the  District  of  Columbia 

19  Circuit^- 

20  (1)  to  require  an  agency  to  promulgate  such  rcgu- 

21  -lations  if  such  agency  has  not  promulgated  such  regu- 

22  lations  within  the  time  period  specified  herein;  or 

23  — to  set  aside  agency  regulations  issued  pursu 

24  ant  to  this  subsection  that  are  not  in  accord  with  the 

25  requirements  of  subsections  (a) — through  (o)  inclusive 
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1  of  t?hi3  acotion,  and  to  require  the  promulgation  of 

2  regulations  that  arc  in  accord  with  ouch  subsections. 

3  (g)  The  district  courts  of  the  United  Statc3  shall  have 

4  jurisdiction  to  enforce  the  requirements  of  subsections  (a) 

5  through  (c)  inclusive  of  thi3  section  by  declaratory  judg 

6  mont,  injunctive  roliof, — or  othcrwiQc.  Such  actions  shall 

7  be  brought  within  sixty  days  after  the  meeting  whose  closing 
g  is  challenged  as  a  violation  of  this  section :  Provided,  That  if 
9  public  notico  of  such  mooting  was  not  provided  by  the  agency 

10  in  accordance  with  the  roquiromonts  of  this  Dootion,  such 

11  action  shall  be  brought  within  sixty  days  of  such  meeting 

12  or  such  public  announcement,  whiohovor  io  the  later.  Such 

13  aotiono  shall  bo  brought  against  an  agency  and  its  members- 

14  by  any  citizen  or  person  resident  in  the  United  States.  Such 

15  actions  may  bo  brought  in  tho  district  wherein  the  plaintiff 

16  rosidos,  or  .has  his  principal  place  of  business,  or  where  tho^ 

17  agency  in  question  has  its  headquarters.  In  such  actions  ft- 

18  defendant  shall  servo  his  answrcr  within  twenty  days  after 

19  tho  service  of  tho  oomplaint.  Tho  burden  is  on  tho  agency  to 
2Q  ouotain  itc  action.  Exoopt  as  to  oausos  tho  court  oonsidors 

21  of  groator  importance,  procoodings  before  the  district  court, 

22  ao  authorized  by  this  paragraph,  take  preoodenoe  on  the 

23  dookot  over  all  other  causes  and  shall  be  assignod  a  hearing  ^ 

24  and  trial  at  tho  oarliost  practicable  dato  and  oxpoditcd  in 

25  ovory  way.  In  dooiding  such  cases  the  court  may  examine 
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1  any  portion  of  a  meeting  transcript  or  electronic  recording 

2  that  was  deleted  from  the  publicly  available  copy  and  may 

3  take  ouch  additional  evidence  aa  it  doomo  noooosary*  Among 

4  othor  forma  of  oqui table  roliof,  including  tbo  granting  of  an 

5  injunction  against  future  violations  of  thia  sootion,  the  oourt 

6  may  require  that  any  portion  of  a  meeting  transcript  or  clcc 

7  tronio  recording  improperly  deleted  from  the  publicly  avail 

8  able  copy  be  made  publicly  available  for  inspection  and  copy 

9  ing,  and,  having  due  regard  for  orderly  administration  and 

10  the  public  interest,  may  3ct  aside  any  agenoy  action  takon 

11  or  disouosod  at  an  agency  mooting  improperly  closed  to  tbo 

12  public.  The  jurisdiction  of  the  district  courts  under  this  3ub 

13  sootion  shall  bo  oonourrcnt  with  that  of  any  other  court  other 

14  wise  authorized  by  law  to  roviow  agonoy  aotion.  Any  ouoh 

15  court  may*  at  tho  application  of  any  poroon  otherwise  prop 

16  oriy  a  party  to  a  prooooding  boforo  ouoh  oourt  to  review  an 

17  agonoy  aotion,  inquire  into  asoortod  violations  by  tho  agonoy 

18  of  tho  roquiromcnts  of  this  section  and  afford  the  relief  au 

19  thorizod  by  this  section  in  the  caso  of  procoodingc  by  distriot 

20  courts. 

21  — (h)  In  any  action  brought  pursuant  to  cuboootion  (f) 

22  or  (g)  of  this  section,  tho  roaconablo  oooto  of  litigation  (in 

23  eluding  reasonable  fees  for  attorneys  and  oxport  witnesses) 

24  may  bo  apportioned  to  tho  original  parties  or  their  successors 

25  in  intorost  whenever  the  court  determines  3uch  award  is  ap- 
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1  propriato.  In  the  oacc  of  apportionment  of  costs  against  an 

2  agency  or  ito  members,  the  eo9ts  may  be  assessed  by  the 

3  court  against  the  United  Statos. 

4  (i)  Tho  agencies  subjoot  to  the  requirements  of  this 

5  sootion  shall  annually  report  to  Congross  regarding  their 
G  oomplianoo  with  such  requirements,  including  a  tabulation 

7  of  tho  total  number  of  agency  meetings  open  to  the  public, 

8  tho  total  numbor  of  mootings  closed  to  tho  public,  tho  roa 

9  sons  for  closing  such  mootings,  and  a  description  of  any 

10  litigation  brought  against  tho  agency  under  this  sootion. 

11  Sec.  202.  Title  5  of  the  United  States  Code  is  amended 

12  by  adding  aftor  sootion  557  tho  following: 

13  "Ex  PARTE  COMMUNICATIONS  IN  AGENCY  PROCEEDING 

14  "Sec.  557A.  (a)  teiHMfe  For  purposes  of  this 
!5  sootion — 

16  "  ( 1 )  'Ex — parte — oommunication, — means  a  com 

*7  munieation  relevant  to  an  on-the-record  agoncy  pro- 

18  oooding  whore  such  communication  is  not  mado  on  tho 

19  record,  or  openly  at  a  sohedulod  hoaring  session  in  such 

20  proceeding,  and  reasonable  notice  thereof  is  not  given  to 

21  all  parties  to,  or  intorvonors  in,  suoh  proceedings. 

22  •  "  (2)  'Interested  person'  means  any  porson  (inolud 

23  ing  a  member  or  employee  of  any  Government  agonoy  or 

24  authority) — other  than  a  member  or  employee  of  tho 
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1  agency  before  whioh  the  on-the-rooord  proooeding—is- 

2  ponding  who  oommunioatoo  with  an  agonoy  member  or 

3  employoo  with  respect  to  any  such  on  tho  rooord  Qgonoy 

4  proceeding; 

5  "  (3)  'On  tho  rcoord  agonoy  proceeding'  moans  any 

6  proceedings  boforo  any  agency  whoro  tho  agency  action, 

7  or  a  portion  thereof,  is  required  by  law  to  bo  determined 

8  on  tho  rooord  aftor  an  opportunity  for  an  agency  hearing. 

9  "(b)  This  Gootion  applies  to  any  on  the  record  agency 

10  proceeding. 

11  "  (o)  In  any  agency  prooeoding  which  is  subject  to  sub 

12  Gootion  (b)  of  this  cootion —  * 

13  •  -   !      "  (1)  no  interested  person  shall  make  or  cause  to  be 

14  mado  to  any  member  of  tho  agenoy  in  question,  adminis 

15  trativo  judge,  or  omployoo  who  is  or  may  be  involved  in 

16  tho  decisional  process  of  tho  proooeding  any  ex  parte 

17  oommunioation; 

18  "  (2)  no  mombor  of  the  agency  in  question,  adminis- 

19  trativo  judgo,  or  ompktyoo  who  is  or  may  bo  involved  in 

20  tho  decisional  process  of  tho  proceeding  shall  make  or 

21  cause  to  bo  mado  to  an  interested  person  any  ox  parte 

22  communication ; 

23  "  (3)  a  member  of  tho  agency  in  question,  adminis-'. 

24  trativo  judgo,  or  employoo  who  is  or  may  bo  involved 
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1  in  tbo  decisional  process  of  the  proceeding,  who  receives 

2  ft  communication  in  violation  of  this  subsection,  shall 

3  plaoo  in  the  public  record  of  the  proceeding — 

4  "(A)  any  written  material  submitted  in  viola- 

5  tion  of  this  subsection ;  and 

6  "(B)  a  memorandum  stating  the  substance  of 

7  each  oral  communication  submitted  in  violation  of 

8  this  subsection;  and 

9  "(C)  responses,  if  an}^  to  the  materials  de- 

10  scribed  in  subparagraphs — {Ar) — a»4 — — of  this 

11  subsection ; 

12  "(1)  upon  obtaining  knowledge  of  a  communica- 

13  tion  in  violation  of  this  subsection  prompted  by  or  from 

14  a  party  or  intorvonors  to  any  proceeding  to  whioh  this 

15  sootion  applies,  the  agency  members  or  member,  the- 

16  administrative  judge,  or  employee  prosiding  at  the  hear 

17  ings  may,  to  the  extent  consistent  with  the  interests  of 

18  justice  and  the  policy  of  the  underlying  statutes,  require 

19  the  party  or  interveners  to  show  cause  why  his  claim 

20  or  intorost  in  the  proceeding  should  not  bo  dismissed, 

21  doniod,  disregarded,  or  otherwise  adversely  affected  by 

22  virtue  of  such  violation. 

23  "(d)  Tho  prohibitions  of  this  section  shall  not  apply  ■ 

24  "(1)  to  any  prooeoding  to  tho  extent  required  for 

25  tho  disposition  of  ex  parte  matters  as  authorised  by  law; 
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1  "  (2) — to  any  written  oommun'n'atiun  from  persons 

2  who  are  neither  ]>a rt-it?.«  or  intorvonoro  to  tho  proceeding, 

3  nor  government  officials  noting  in  their  official  capacity, 

4  where  such  communicntions  are  promptly  plaood  in  tho 

5  public  doekct  file  of  the  proceeding!,. 

6  u{#) — Tho  prohibitions  of  this  cootion  shall  apply  at 

7  such  time  as  the  agency  shall  designate,  liaving  due  regard 

8  for  the  public  interest  in  open  decisionmaking  by  agono'ios, 

9  but  in  no  case  shall  they  apply  lator  than  tho  time  at  which  a 
.0    proceeding     noticed  for  hearing.  If  tho  person  rosponniblc 

1  for  the  communication  has  knowledge  that  tho  prooooding 

2  will  be  noticed,  the  prohibitions  of  this  section  shall  apply  at 

3  the  time  of  his  acquisition  of  3uch  knowledge.  In  the  case  of 

4  any  person  who  files  with  an  agonoy  any  application,  potition, 
"    or  other  form  of  request  for  agency  aotion,  tho  prohibitions 
;    of  this  section  3hall  apply,  with  rospcot  to  communications 

with  such  person,  commencing  at  tho  timo  of  such  filing  or 
at  the  time  otherwise  provided  by  thio  suhsootion,  whichever 

"  (f)  Every  agonoy  notice  of  an  opportunity  for  partioi 
pation  by  intorootod  persons  in  a  hoaring  shall  contain  a 
1   statement  ao  follows; 

"  (4-) — if  such  notice  relates  to  an — on-the-record 
agency  procooding,  it  shall  state  that  tho  procooding  is 
subjoot  to  tho  provisions  of  thio  sootion  with  respect 
to  ox  parte  communications; 
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1  "  (2)  if  such  notice  relates  to  an  ageno}7  proceeding 

2  not  on-tho-rooord,  it  shall  stato  that  the  prooooding  io  not 

3  oubjoot  to  the  provisions  of  this  section  with  respect  to 
4-        ox  parto  communications.  -  ~ 

5  If  a  notice  of  hearing  with  ror.poct  to  any  prooooding  boforo 

6  an  agonoy  fails  to  comply  with  this  section,  tho  prooooding 

7  shall  bo  doomed  to  bo  an  on-tho-record  agonoy  prooooding  for 

8  purposes  of  ex  parto  communications. 

9  "  (g)  Ench  ogonoy  subjoct  to  tho  roquiremonts  of  this 

10  section  shall,  within  throo  hundred  and  sixty  days  after  the 

11  onactmont  of  this  section,  following  consultation  with  the 

12  Administrative  Conference  of  the  United  States  and  pub 

13  liahed  notice  in  the  Federal  Register  of  at  least  thirty  day 3 

14  and  opportunity  for  written  comment,  promulgate  regulations 

15  to  implement  the  requirements  of  this  soction.  Any  citizen  or 

16  person  resident  in  the  Unitod  States  may  bring  a  proceeding 

17  in  the  United  States  Court  of  Appeals  for  the  District  of 

18  Columbia  Circuit — 

19  "  (1)  to  require  any  agenoy  to  promulgate  rogula- 

20  tions  if  the  agenoy  has  not  promulgated  such  regulations 

21  within  the  time  period  specified;  or 

22  "  (2)  to  set  aside  agency  regulations  issued  pursuant 

23  to  this  subsection  that  arc  not  in  accord  with  the  require-  \ 

24  monts  of  this  sootion,  and  to  require  tho  promulgation 

25  of  regulations  that  arc  in  accord  with  this  section. 
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1  "  (h)  Nothing;  in  thi*  section  shall  bo  con-trued  to  poi- 

2  mit  any  communication  which  is  prohibited  by  any  other 

3  provision  of  law,  or  to  prohibit  nny  agency  from  adopting, 

4  by  rule  or  otherwise,  prohibitions  or  regulations  governing 

5  ex  parto  communications  which  arc  additional  to,  or  more 

6  stringent  than,  the  requirements  of  this  section. 

7  "  (i)  The  district  courts  of  the  United  States  shall  have 

8  jurisdiction  to  enforce  the  requirements  of  puhpcctionp — 

9  and  (e)  of  this  poction  by  declaratory  judgment,  injunctive 

10  relief,  or  otherwise.  Tho  action  may  be  brought  by  any 

11  citizen  of  or  person  resident  in  the  United  States.  The 

12  action  shall  he  brought  in  the  district  wherein  the  plaintiff 

13  resides  or  has  his  principal  place  of  business,  or  where  tho 

14  agency  in  question  has  its  headquarters.  Whore  a  porson 

15  other  than  an  agency,  agency  member,  administrative  judgo, 

16  or  employee  is  alleged  to  have  participated  in  a  violation, of 

17  the  requirements  of  this  section,  such  person  may,  but  need 
IB  not,  bo  joined  as  a  party  defendant;  for  purposes  of  joining 

19  such  person  as  a  party  defendant,  service  may  be  had  on 

20  puch  porpon  in  any  district.  Among  other  forms  of  equitable 

21  relief,  tho  court  may  require  that  an}^  ex  parte  comnmnica 

22  tion  made  or  received  in  violation  of  the  requirements  Of  this 

23  section  be  published,  and,  having  due  regard  for  orderly  t 

24  administration  and  the  public  interest,  may  set  aside  any 

25  agency  action  taken  in  a  proceeding  where  the  violation 

80-459  O  -  77  -  12 
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1  occurred.  5%e  jurisdiction  of  the  district  courts  under  this 

2  subsection  shall  be  concurrent  with  that  ef  any  other  court 

3  otherwise  authorized  by  kw  te  review  agency  action.  Any 

4  sweh  court  mayT  at  the  application  el  any  person  otherwise 

5  properly  ft  party  te  a  proceeding  before  saeh  court  to  review 

6  ftft  agency  action,  inquire  into  asserted  violations  by  the 

7  agency  el  the  requirements  ef  this  section,  an4  afford  the 

8  relief  authorized  by  this  section  in  the  ease  of  proceedings 

9r\  t  r  r\  i  f>i  r\  f  nAn  n 
U  V    iAUlllL-L  ^     111  to. 

10  "  (j)  fe  ftny  action  brought  pursuant  te  subsection  -f  g)- 

11  ae4  -{*)-  ef  this  section,  eest  ef  litigation  (including  reason 

12  ftble  fees  fer  attorneys  an4  expert  witnesses)  may  be  appor 

13  tioncd  te  the  original  parties  er-  their  successors  m  interest 

14  whenever  the  court  determines  sueh  award  is  appropriate." 

15  Sec.  203.  ¥his  title  a«4  the  amendments  made  by  this 

16  title  ae  net  authorize  withholding  ef  information  er  limit  the 

17  availability  ef  records  te  the  pablie  except  as  provided  in  this 

18  title.  1  his  title  does  not  authorize  anv  information  te  be 

\\f  vr  I  Ml  1  Xvjltl  11  UI 1 1  V  'UH^l  VMM. 

20  Section  1.  Short  Title— This  Act  may  be  cited  as 

21  the  "Government  in  the  Sunshine  AcH\ 

22  Sec.  2.  Declaration  of  Policy. — It  is  hereby  de- 

23  dared  to  be  the  policy  of  the  United  States  that  the  public 

24  is  entitled  to  the  fullest  practicable  information  regarding 

25  the  decisionmaking  processes  of  the  Federal  Government. 
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1  It  is  the  purpose  of  this  Act  to  provide  the  public  with  such 

2  information,  while  protecting  the  rights  of  individuals  and 

3  the  ability  of  the  Government  to  carry  out  its  responsibilities. 

4  Sec.  3.  Definitions —For  purposes  of  this  Act  the 

5  term,  "person"  includes  an  individual,  partnership,  cor- 

6  poration,  association,  or  public  or  private  organization  other 

7  than  an  agency. 

8  TITLE  I— CONGRESSIONAL  PROCEDURES 

9  Sec.  101.  Senate  Committee  Meetings.— (a)  The 

10  Legislative  Reorganization  Act  of  1946  is  amended — 

11  (1)  by  striking  out  the  first  sentence  of  section 

12  133(b); 

13  ,  (2)  by  adding  after  section  13 3B  the  following: 

14  -  11  OPEN  SENATE  COMMITTEE  MEETINGS 

15  "Sec.  133C.  Each  meeting  of  a  standing,  select,  or 

16  special  committee  of  the  Senate,  or  any  subcommittee  thereof, 

17  shall  be  open  to  the  public,  except  that  a  portion  or  portions 

18  of  any  such  meeting  may  be  closed  to  the  public  if  the  commit- 

19  tee  or  subcommittee,  as  the  case  may  be,  determines  by  record 

20  vote  of  a  majority  of  the  members  of  the  committee  or  sub- 

21  committee  present  that  the  matters  to  be  discussed  at  such 

22  portion  or  portions — 

23  "(1)  will  disclose  matters  necessary  to  be  kept  secret 

24  in  the  interests  of  national  defense  or  the  foreign  policy 

25  of  the  United  States; 
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^  "(2)  will  relate  solely  to  matters  of  committee  staff 

2  personnel  or  internal  staff  management  or  procedure; 

2  "(3)  will  tend  to  charge  an  individual  with  crime  or 

4  misconduct,  to  disgrace  or  injure  the  professional  standing 

^  of  an  individual,  or  otherwise  to  expose  an  individual  to 

q  public  contempt  or  obloquy,  or  will  represent  a  clearly 

rj  unwarranted  invasion  of  the  privacy  of  an  individual; 

g  "(4)  will  disclose  the  identity  of  any  informer  or 

9  law  enforcement  agent  or  will  disclose  any  information 

10  relating  to  the  investigation  or  prosecution  of  any  viola- 

H  tion  of  law  that  is  required  to  be  kept  secret  in  the 

12  interests  of  effective  law  enforcement;  or 

13  "(5)  will  disclose  information  relating  to  the  trade 

14  secrets  or  financial  or  commercial  information  pertaining 

15  specifically  to  a  given  person  if — 

16  "(A)  an  Act  of  Congress  requires  the  informa- 

17  tion  to  be  kept  confidential  by  Government  officers 

18  and  employees;  or 

19  "(B)  the  information  has  been  obtained  by  the 

20  Government  on  a  confidential  basis,  and  is  required 

21  to  be  kept  secret  in  order  to  prevent  undue  injury  to 

22  the  competitive  position  of  such  person. 

23  This  section  shall  not  apply  to  meetings  to  conduct  hearings. " 

24  (b)  Paragraph  7(b)  of  Rule  XXV  of  the  Standing 

25  Rules  of  the  Senate  is  repealed. 
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1  (c)  Title  I  of  the  table  of  contents  of  the  Legislative 

2  Reorganization  Act  of  1946  is  amended  by  inserting  imme- 

3  diately  below  item  133  B  the  following: 
"133C.  Open  Senate  committee  meetings". 

4  Sec.  102.  House  of  Representatives  Committee 

5  Meetings— Clause  2(g)(1)  of  Rule  XI  of  the  Rules  of  the 

6  House  of  Representatives  is  amended  to  read  as  follows: 

7  "(g)(1)  Each  meeting  of  a  standing,  select,  or  spe- 

8  cial  committee  or  subcommittee,  shall  be  open  to  the  public, 

9  except  that  a  portion  or  portions  of  any  such  meeting  may  be 

10  closed  to  the  public  if  the  committee  or  subcommittee,  as  the 

11  case  may  be,  determines  by  record  vote  of  a  majority  of  the 

12  members  of  the  committee  or  subcommittee  present  that  the 

13  matters  to  be  discussed  at  such  portion  or  portions — 

14  u (A)  will  disclose  matters  necessary  to  be  kept 

15  secret  in  the  interests  of  national  defense  or  the  foreign 

16  policy  of  the  United  States; 

17  "(B)  will  relate  solely  to  matters  of  committee  staff 

18  personnel  or  internal  staff  management  or  procedure; 

19  "(C)  will  tend  to  charge  an  individual  with  crime 

20  or  misconduct,  to  disgrace  or  injure  the  professional 

21  standing  of  an  individual,  or  otherwise  to  expose  an  in- 

22  dividual  to  public  contempt  or  obloquy,  or  will  represent 

23  a  clearly  unwarranted  invasion  of  the  privacy  of  an  in- 

24  dividual; 
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^  "(D)  will  disclose  the  identity  of  any  informer  or 

2  law  enforcement  agent  or  will  disclose  any  information 

2  relating  to  the  investigation  or  prosecution  of  any  viola- 

4  tion  of  law  that  is  required  to  be  kept  secret  in  the  inter- 

5  ests  of  effective  law  enforcement;  or 

q  "(E)  will  disclose  information  relating  to  the  trade 

rj  secrets  or  financial  or  commercial  information  pertaining 

g  specifically  to  a  given  person  if — 

9  "(i)  an  Act  of  Congress  requires  the  informa- 

10  to  be  kept  confidential  by  Government  officers 

H  (    and  employees;  or 

12  '  "'(&)  the  information  has  been  obtained  by  the 

13  v     Government  on  a  confidential  basis,  and  is  re- 

14  quired  to  be  kept  secret  in  order  to  prevent  undue 

15  injury  to  the  competitive  position  of  such  person. 

16  This  clause  shall  not  apply  to  meetings  to  conduct  hearings.". 

17  Sec.  103.  (a)  Conference  Committees.— The  Leg- 

18  islative  Reorganization  Act  of  1946  is  amended  by  inserting 

19  after  section  133C,  as  added  by  section  101(a)  of  this  Act, 

20  the  following  new  section : 

21  "OPEN  CONFERENCE  COMMITTEE  MEETINGS 

22  "Sec.  133 D.  Each  conference  committee  between  the 

23  Senate  and  the  House  of  Representatives  shall  be  open  to 

24  the  public  except  when  the  managers  of  either  the  Senate 
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1  secret  in  the  interests  of  national  defense  or  the  foreign 

2  policy  of  the  United  States; 

3  "(2)  will  relate  solely  to  matters  of  committee  staff 

4  personnel  or  internal  staff  management  or  procedure; 

5  "(3)  will  tend  to  charge  an  individual  with  crime 

6  or  misconduct,  to  disgrace  or  injure  the  professional 

7  standing  of  an  individual,  or  otherwise  to  expose  an 

8  individual  to  public  contempt  or  obloquy,  or  will  represent 

9  a  clearly  unwarranted  invasion  of  the  privacy  of  an 

10  individual; 

11  "(4)  will  disclose  the  identity  of  any  informer  or 

12  law  enforcement  agent  or  will  disclose  any  information 

13  relating  to  the  investigation  or  prosecution  of  any  viola- 

14  tion  of  law  that  is  required  to  be  kept  secret  in  the  in- 

15  terests  of  effective  law  enforcement;  or 

16  "(5)  will  disclose  information  relating  to  the  trade 

17  secrets  or  financial  or  commercial  information  pertaining 

18  specifically  to  a  given  person  if — 

19  "(A)  an  Act  of  Congress  requires  the  informa- 

20  tion  to  be  kept  confidential  by  Government  officers 

21  and  employees;  or 

22  "(B)  the  information  has  been  obtained  by  the 

23  Government  on  a  confidential  basis,  and  is  required 

» 

24  to  be  kept  secret  in  order  to  prevent  undue  injury  to 

25  the  competitive  position  of  such  person. 
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1  or  the  House  of  Representatives  in  open  session  determine, 

2  by  a  rollcall  vote  of  a  majority  of  those  managers  present, 

3  that  all  or  part  of  the  remainder  of  the  meeting  on  the  day 

4  of  the  vote  shall  be  closed  to  the  public". 

5  (b)  Title  I  of  the  table  of  contents  of  the  Legislative  Re- 
ft organization  Act  of  1946  is  amended  by  inserting  immedi- 

7  ately  below  item  133C,  as  added  by  section  101  (c)  of  this 

8  Act,  the  following: 

"133D.  Open  conference  committee  meetings.". 

9  Sec.  104.  (a)  Joint  Committees.— The  Legislative 

10  Reorganization  Act  of  1946  is  amended  by  inserting  after 

11  section  133D,  as  added  by  section  102(a)  of  this  Act,  the 

12  following  new  section: 

13  "open  joint  committee  meetings 

14  "Sec.  133E.  Each  meeting  of  a  joint  committee  of  the 

15  Senate  and  House  of  Representatives,  or  any  subcommittee 

16  thereof,  shall  be  open  to  the  public,  except  that  a  portion  or 

17  portions  of  any  such  meeting  may  be  closed  to  the  public  if 

18  the  committee  or  subcommittee,  as  the  case  may  be,  determines 

19  hy  record  vote  of  a  majority  of  the  members  of  the  committee 

20  or  subcommittee  present  that  the  matters  to  be  discussed  or 

21  the  testimony  to  be  taken  at  such  portion  or  portions — 

"(1)  will  disclose  matters  necessary  to  be  kept 
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1  This  section  shall  not  apply  to  meetings  to  conduct  hear- 

2  ings". 

3  (b)  Title  I  of  the  table  of  contents  of  the  Legislative  Re- 

4  organization  Act  of  1946  is  amended  by  inserting  immedi- 

5  ately  below  item  133D,  as  added  by  section  103(b)  of  this 

6  Act,  the  following: 

U133E.  Open  joint  committee  meetings". 

7  Sec.  105.  Exercise  of  Rulemaking  Powers —The 

8  provisions  of  this  title  are  enacted  by  the  Congress — 

9  (1)  as  an  exercise  of  the  rulemaking  power  of  the 

10  Senate  and  the  House  of  Representatives,  respectively, 

11  and  as  such  they  shall  be  considered  as  part  of  the  rules 

12  of  each  House,  respectively,  or  of  that  House  to  which 

13  they  specifically  apply,  and  such  rules  shall  supersede 

14  other  rules  only  to  the  extent  that  they  are  inconsistent 

15  therewith;  and 

16  (2)  with  full  recognition  of  the  constitutional  right 

17  of  either  House  to  change  such  rules  (so  far  as  relating 

18  to  such  House)  at  any  time,  in  the  same  manner,  and  to 

19  the  same  extent  as  in  the  case  of  any  other  rule  of  such 

20  House. 

21  TITLE  II— AGENCY  PROCEDURES 

22  Sec.  201.  (a)  This  section  applies,  according  to  the  , 

23  provisions  thereof,  to  the  Federal  Election  Commission  and 

24  to  any  agency,  as  defined  in  section  551  (1)  of  title  5,  United 
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1  States  Code,  where  the  collegial  body  comprising  the  agency 

2  consists  of  two  or  more  individual  members,  at  least  a  major- 

3  ity  of  whom  are  appointed  to  such  position  by  the  President 

4  with  the  advice  and  consent  of  the  Senate.  Except  as  provided 

5  in  subsection  (b),  all  meetings  of  such  collegial  body,  or  of 

6  a  subdivision  thereof  authorized  to  take  action  on  behalf  of 

7  the  agency,  shall  be  open  to  the  public.  For  purposes  of  this 

8  section,  a  meeting  means  the  deliberations  of  at  least  the 

9  number  of  individual  agency  members  required  to  take  action 

10  on  behalf  of  the  agency  where  such  deliberations  concern  the 

11  joint  conduct  or  disposition  of  official  agency  business. 

12  (b)  Except  where  the  agency  finds  that  the  public  in- 

13  terest  requires  otherwise,  (1)  subsection  (a)  shall  not  apply 

14  to  any  agency  meeting,  or  any  portion  of  an  agency  meeting, 

15  or  to  any  meeting,  or  any  portion  of  a  meeting,  of  a  sub- 

16  division  thereof  authorized  to  take  action  on  behalf  of  the 

17  agency,  and,  (2)  the  requirements  of  subsections  (c)  and 

18  (d)  shall  not  apply  to  any  information  pertaining  to  such 

19  meeting  otherwise  required  by  this  section  to  be  disclosed  to 

20  the  public,  where  the  agency,  or  the  subdivision  thereof  con- 

21  ducting  the  meeting,  properly  determines  that  such  portion 

22  or  portions  of  its  meeting,  or  such  information,  can  be  reason- 

23  ably  expected  to—  y 

24  (1)   disclose  matters   (A)   specifically  authorized 

25  under  criteria  established  by  an  Executive  order  to  be 
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1  kept  secret  in  the  interests  of  national  defense  or  foreign 

2  policy  and  (B)  are  in  fact  properly  classified  pursuant 

3  to  such  Executive  order; 

4  (2)   relate  solely  to   the  agency  s  own  internal 

5  personnel  rules  and  practices; 

6  (3)   disclose  information  of  a  personal  nature 

7  where  disclosure  would  constitute  a  clearly  unwarranted 

8  invasion  of  personal  privacy; 

9  (4)  involve  accusing  any  person  of  a  crime,  or 

10  formally  censuring  any  person; 

11  (5)    disclose   information   contained   in  investi- 

12  gatory  records  compiled  for  law  enforcement  purposes, 

13  but  only  to  the  extent  that  the  disclosure  would  (A) 

14  .       interfere  with  enforcement  proceedings,   (B)  deprive 

15  a  person  of  a  right  to  a  fair  trial  or  an  impartial 

16  adjudication,  (C)  constitute  an  unwarranted  invasion 
^  of  personal  privacy,  (D)  disclose  the  identity  of  a  con- 
18  fidential  source,  (E)  in  the  case  of  a  record  compiled 
■19  by  a  criminal  law  enforcement  authority  in  the  course 

20  of  a  criminal  investigation,  or  by  an  agency  conducting 

21  a  lawful  national  security  intelligence  investigation,  dis- 

22  i   close  confidential  information  furnished  only  by  the  confi- 

23  dential  source,  (F)  disclose  investigative  techniques  and 
2^  procedures,  or  (G)  endanger  the  life  or  physical  safety 
-2^      :     of  law  enforcement  personnel; 
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1  (6)   disclose  trade  secrets,  or  financial  or  com- 

2  mercial  information  obtained  from  any  person,  where 

3  such  trade  secrets  or  other  information  could  not  be  ob- 

4  tained  by  the  agency  without  a  pledge  of  confidentiality, 

5  or  where  such  information  must  be  withheld  irom  the 

6  public  in  order  to  prevent  substantial  injury  to  the  com- 

7  petitive  position  of  the  person  to  whom  such  information 

8  relates; 

9  (7)  disclose  information  which  must  be  withheld 

10  from  the  public  in  order  to  avoid  premature  disclosure  of 

11  an  action  or  a  proposed  action  by — 

12  (A)   an  agency  which  regulates  currencies, 

13  securities,    commodities,    or   financial  institutions 

14  where  such  disclosure  would  (i)  lead  to  serious 

15  financial  speculation  in  currencies,  securities,  or 

16  commodities,  or  (ii)  seriously  endanger  the  stability 
^  of  any  financial  institution; 

18  (B)  any  agency  where  such  disclosure  would 

19  seriously  frustrate  implementation  of  the  proposed 

20  agency  action,  or  private  action  contingent  thereon; 
or 

(C)  any  agency  relating  to  the  purchase  by 
such  agency  of  real  property. 
This  paragraph  shall  not  apply  in  any  instance  where 
25         the  agency  has  already  disclosed  to  the  public  the  con- 


21 
22 
23 
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1  tent  or  nature  of  its  proposed  action,  or  where  the  agency 

2  II  required  by  law  to  make  such  disclosure  on  its  own 

3  initiative  prior  to  taking  final  agency  action  on  such 

4  proposal; 

5  (8)  disclose  information  contained  in  or  related  to 

6  examination,  operating,  or  condition  reports  prepared  by, 

7  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

8  for  the  regulation  or  supervision  of  financial  institutions; 

9  (9)  specifically  concern  the  agency  s  participation 

10  in  a  civil  action  in  Federal  or  State  court,  or  the  initio- 

11  tion,  conduct,  or  disposition  by  the  agency  of  a  particular 

12  case  of  formal  agency  adjudication  pursuant  to  the  proce- 

13  dures  in  section  554  of  title  5,  United  States  Code,  or 

14  otherwise  involving  a  determination  on  the  record  after 

15  opportunity  for  a  hearing;  or 

16  \10)  disclose  information  required  to  be  withheld 
^  from  the  public  by  any  other  statute  establishing  particu- 
1®  lar    criteria    or    referring    to    particular    types  of 

19  information. 

20  (c)(1)  Action  under  subsection  (b)  shall  be  taken  only 

21  when  a  majority  of  the  entire  membership  of  the  agency,  or 

22  of  the  subdivision  thereof  authorized  to  conduct  the  meeting 
2^  on  behalf  of  the  agency,  votes  to  take  such  action.  A  separate 
24  vote  of  the  agency  members,  or  the  members  of  a  subdivision 
2^  thereof,  shall  be  taken  with  respect  to  each  agency  meeting  a 
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1  portion  or  portions  of  which  are  proposed  to  be  closed  to  the 

2  public  pursuant  to  subsection  (b),  or  with  respect  to  any 

3  information  which  is  proposed  to  be  withheld  under  subsec- 

4  Hon  (b).  A  single  vote  may  be  taken  with  respect  to  a  series 

5  of  meetings,  a  portion  or  portions  of  which  are  proposed  to 

6  be  closed  to  the  public,  or  with  respect  to  any  information 

7  concerning  such  series  of  meetings,  so  long  as  each  meeting  in 

8  such  series  involves  the  same  particular  matters,  and  is 

9  scheduled  to  be  held  no  more  than  thirty  days  after  the  initial 

10  meeting  in  such  series.  The  vote  of  each  agency  member  par- 

11  ticipating  in  such  vote  shall  be  recorded  and  no  proxies  shall 

12  be  allowed.  Whenever  any  person  whose  interests  may  be 
l^  directly  affected  by  a  meeting  requests  that  the  agency  close 
14  a  portion  or  portions  of  the  meeting  to  the  public  for  any  of 
1^  the  reasons  referred  to  in  paragraphs  (3),  (4),  or  (5)  of 
16  subsection  (b),  the  agency  shall  vote  whether  to  close  such 
^  meeting,  upon  request  of  any  one  of  its  members.  Within  one 
^  day  of  any  vote  taken  pursuant  to  this  paragraph,  the  agency 
19  shall  make  publicly  available  a  written  copy  of  such  vote. 
^  (2)  If  a  meeting  or  portion  thereof  is  closed  to  the 
21  public,  the  agency  shall,  within  one  day  of  the  vote  taken 
^  pursuant  to  paragraph  (1)  of  this  subsection,  make  publicly 

available  a  full  written  explanation  of  its  action  closing  the 

24  meeting,  or  portion  thereof,  together  with  a  list  of  all  persons 
25 

expected  to  attend  the  meeting,  and  their  affiliation. 
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1  (3)  Any  agency,  a  majority  of  whose  meetings  will 

2  properly  be  closed  to  the  public,  in  whole  or  in  part,  pursuant 

3  to  paragraphs  (6),  (7)(A),  (8),  or  (9)  of  subsection  (b), 

4  or  any  combination  thereof,  may  provide  by  regulation  for 

5  the  closing  of  such  meetings,  or  portion  of  such  meetings,  so 

6  long  as  a  majority  of  the  members  of  the  agency,  or  of  the 

7  subdivision  thereof  conducting  the  meeting,  votes  at  the  begin- 

8  ning  of  such  meeting,  or  portion  thereof,  to  close  the  meeting, 

9  and  a  copy  of  such  vote  is  made  available  to  the  public.  The 

10  provisions  of  this  subsection,  and  subsection  (d),  shall  not 

11  apply  to  any  meeting  to  which  such  regulations  apply:  Pro- 

12  vided,  That  the  agency  shall,  except  to  the  extent  that  the 

13  provisions  of  subsection  (b)  may  apply,  provide  the  public 

14  with  public  announcement  of  the  date,  place,  and  subject  mat- 

15  ter  of  the  meeting  at  the  earliest  practicable  opportunity. 

16  (d)  In  the  case  of  each  meeting,  the  agency  shall  make 

17  public  announcement,  at  least  one  week  before  the  meeting, 

18  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 

19  open  or  closed  to  the  public,  and  the  name  and  phone  number 

20  of  the  official  designated  by  the  agency  to  respond  to  requests 

21  for  information  about  the  meeting.  Such  announcement 

22  shall  be  made  unless  a  majority  of  the  members  of  the  agency. 

23  or  of  the  members  of  the  subdivision  thereof  conducting  thp  ' 
2^  meeting,  determines  by  a  vote  that  agency  business  requires 
^5  that  such  meetings  be  called  at  an  earlier  date,  in  which  case 
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1  the  agency  shall  make  public  announcement  of  the  date,  place, 

2  and  subject  matter  of  such  meeting,  and  whether  open  or 

3  closed  to  the  public,  at  the  earliest  practicable  opportunity. 

4  The  subject  matter  of  a  meeting,  or  the  determination  of  the 

5  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 

6  to  the  public,  may  be  changed  following  the  public  announce- 

7  ment  required  by  this  paragraph  if,  (1)  a  majority  of  the 

8  entire  membership  of  the  agency,  or  of  the  subdivision 

9  thereof  conducting  the  meeting,  determines  by  a  vote  that 

10  agency  business  so  requires,  and  that  no  earlier  announce- 

11  ment  of  the  change  was  possible,  and,  (2)  the  agency  pub- 

12  Ucly  announces  such  change  at  the  earliest  practicable  oppor- 

13  tunity.  Immediately  following  the  public  announcement  re- 

14  quired  by  this  paragraph,  notice  of  such  announcement  shall 

15  also  be  submitted  for  publication  in  the  Federal  Register. 

16  (e)  A  complete  transcript  or  electronic  recording  ade- 
1^  quote  to  fully  record  the  proceedings  shall  be  made  of  each 

18  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 

19  cept  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 

20  public  pursuant  to  paragraph  (9)  of  subsection  (b) .  The 

21  agency  shall  make  promptly  available  to  the  public,  in  a  place 

22  easily  accessible  to  the  public,  the  complete  transcript  or  elec- 

23  tronic  recording  of  the  discussion  at  such  meeting  of  any  v 

24  item  on  the  agenda,  or  of  the  testimony  of  any  witness  re- 

25  ceived  at  such  meeting,  where  no  significant  portion  of  such 
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1  discussion  or  testimony  contains  any  information  specified 

2  in  paragraphs  (1)  through  (10)  of  subsection  (b).  Copies 

3  of  such  transcript,  or  a  transcription  of  such  electronic  re- 

4  cording  disclosing  the  identity  of  each  speaker,  shall  be  fur- 

5  nished  to  any  person  at  the  actual  cost  of  duplication  or 

6  transcription.  The  agency  shall  maintain  a  complete  ver- 

7  batim  copy  of  the  transcript,  or  a  complete  electronic  record- 

8  ing  of  each  meeting,  or  portion  of  a  meeting,  closed  to  the 

9  public,  for  a  period  of  at  least  two  years  after  such  meeting, 

10  or  until  one  year  after  the  conclusion  of  any  agency  pro- 

11  ceeding  with  respect  to  which  the  meeting,  or  a  portion  thereof, 

12  was  held,  whichever  occurs  later. 

13  (f)  Each  agency  subject  to  the  requirements  of  this  sec- 

14  tion  shall,  within  one  hundred  and  eighty  days  after  the  en- 

15  actment  of  this  Act,  following  consultation  with  the  Office  of 

16  the  Chairman  of  the  Administrative  Conference  of  the  United 

17  States  and  published  notice  in  the  Federal  Register  of  at  least 
1^    thirty  days  and  opportunity  for  written  comment  by  any 

19  persons,  promulgate  regulations  to  implement  the  require- 

20  merits  of  subsections  (a)  through  (e)  of  this  section.  Any 

21  person  may  bring  a  proceeding  in  the  United  States  Dis- 

22  trict  Court  for  the  District  of  Columbia  to  require  an  agency 

23  to  promulgate  such  regulations  if  such  agency  has  not  pro- 

24  mulgated  such  regulations  within  the  time  period  specified 

25  herein.  Any  person  may  bring  a  proceeding  in  the  United 

80-459  O  -  77  -  13 
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1  States  Court  of  Appeals  for  the  District  of  Columbia  to  set 

2  aside  agency  regulations  issued  pursuant  to  this  subsection 

3  that  are  not  in  accord  with  the  requirements  of  subsections  (a) 

4  through  (e)  of  this  section,  and  to  require  the  promulga- 

5  tion  of  regulations  that  are  in  accord  with  such  subsections. 

6  (g)  The  district  courts  of  the  United  States  have  juris- 

7  diction  to  enforce  the  requirements  of  subsections  (a)  through 

8  (e)  of  this  section  by  declaratory  judgment,  injunctive  relief, 

9  or  other  relief  as  may  be  appropriate.  Such  actions  may  be 
brought  by  any  person  against  an  agency  or  its  members 

^  prior  to,  or  within  sixty  days  after,  the  meeting  out  of  which 
the  violation  of  this  section  arises,  except  that  if  public  an- 
nouncement  of  such  meeting  is  not  initially  provided  by  the 

^    agency  in  accordance  with  the  requirements  of  this  section, 

15  .  •  . 

such  action  may  be  instituted  pursuant  to  this  section  at  any 

16 

time  prior  to  sixty  days  after  any  public  announcement  of 

17 

such  meeting.  Before  bringing  such  action,  the  plaintiff 

18 

shall  first  notify  the  agency  of  his  intent  to  do  so,  and  allow 
the  agency  a  reasonable  period  of  time,  not  to  exceed  ten 

20 

days,  to  correct  any  violation  of  this  section,  except  that 

21 

such  reasonable  period  of  time  shall  not  be  held  to  exceed 

22 

two  working  days  where  notification  of  such  violation  is 

23 

made  prior  to  a  meeting  which  the  agency  has  voted  to  clode. 

24 

Such  actions  may  be  brought  in  the  district  irhcrvin  the 

25 

plaintiff  resides,  or  has  his  principal  place  of  business,  or 
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1  where  the  agency  in  question  has  its  headquarters.  In  such 

2  actions  a  defendant  shall  serve  his  answer  ivithin  twenty  days 

3  after  the  service  of  the  complaint.  The  burden  is  on  the 

4  defendant  to  sustain  Jiis  action.  In  deciding  such  cases  the 

5  court  may  examine  in  camera  any  portion  of  a  transcript  or 

6  electronic  recording  of  a  meeting  closed  to  the  public,  and 

7  may  take  such  additional  evidence  as  it  deems  necessary.  The 

8  court,  having  due  regard  for  orderly  administration  a?id  the 

9  public  interest,  as  well  as  the  interests  of  the  party,  may 

10  grant  such  equitable  relief  as  it  deems  appropriate,  includ- 

11  ing  granting  an  injunction  against  future  violations  of  this 

12  section,  or  ordering  the  agency  to  make  available  to  the  public 

13  the  transcript  or  electronic  recording  of  any  portion  of  a 

14  meeting  improperly  closed  to  the  public.  Except  to  the  extent 

15  provided  in  subsection  (h)  of  this  section,  nothing  in  this  sec- 
Hon  confers  jurisdiction  on  any  district  court  to  set  aside 

^  or  invalidate  any  agency  action  taken  or  discussed  at  an 

18  agency  meeting  out  of  which  the  violation  of  this  section 

19  arose. 

2^  (h)  Any  Federal  court  otherwise  authorized  by  law  to 

21  review  agency  action  may,  at  the  application  of  any  person 

^  properly  participating  in  the  proceeding  pursuant  to  other 

^  applicable  lair,  inquire  into  violations  by  the  agency  of  the 

^  requirements  of  this  section,  and  afford  any  such  relief  as  it 

^  deems  appropriate. 
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1  (i)  The  court  may  assess  against  any  party  reason- 

2  able  attorney  fees  and  other  litigation  costs  reasonably  in- 

3  curred  by  any  other  party  who  substantially  prevails  in  any 

4  action  brought  in  accordance  with  the  provisions  of  sub- 

5  section  (f),   (g),  or  (h)  of  this  section.  Costs  may  be 

6  assessed  against  an  individual  member  of  an  agency  only  in 

7  the  case  where  the  court  finds  such  agency  member  has 

8  intentionally  and  repeatedly  violated  this  section,  or  against 

9  the  plaintiff  where  the  court  finds  that  the  suit  was  initiated 

10  by  the  plaintiff  for  frivolous  or  dilatory  purposes.  In  the 

11  case  of  apportionment  of  costs  against  an  agency,  the  costs 

12  may  be  assessed  by  the  court  against  the  United  States. 

13  (j)  The  agencies  subject  to  the  requirements  of  this 

14  section  shall  annually  report  to  Congress  regarding  their 

15  compliance  with  such  requirements,  including  a  tabulation 

16  of  the  total  number  of  agency  meetings  open  to  the  public, 

17  the  total  number  of  meetings  closed  to  the  public,  the  rea- 

18  sons  for  closing  such  meetings,  and  a  description  of  any 

19  litigation  brought  against  the  agency  under  this  section. 

20  Sec.  202.  (a)  Section  557  of  title  5,  United  States 

21  Code,  is  amended  by  adding  at  the  end  thereof  the  following 

22  new  subsection: 

23  "(d)  In  any  agency  proceeding  which  is  subject  to  sub- 

24  section  (a)  of  this  section,  except  to  the  extent  required  for 

25  the  disposition  of  ex  parte  matters  as  authorized  by  law — 
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1  "(1)  no  interested  person  outside  the  agency  shall 

2  make  or  knowingly  cause  to  be  made  to  any  member  of 

3  the  body  comprising  the  agency,  administrative  law 

4  judge,  or  other  employee  who  is  or  may  reasonably  be 

5  expected  to  be  involved  in  the  decisional  process  of  the 

6  proceeding,  an  ex  parte  communication  relevant  to  the 

7  merits  of  the  proceeding; 

8  "(2)  no  member  of  the  body  comprising  the  agency, 

9  administrative  law  judge,  or  other  employee  who  is  or 

10  may  reasonably  be  expected  to  be  involved  in  the  decisional 

11  process  of  the  proceeding,  shall  make  or  knowingly 

12  cause  to  be  made  to  an  interested  person  outside  the 

13  agency  an  ex  parte  communication  relevant  to  the  merits 

14  of  the  proceeding; 

15  "(3)  a  member  of  the  body  comprising  the  agency, 
x^  administrative  law  judge,  or  other  employee  who  is  or 
n  may  reasonably  be  expected  to  be  involved  in  the  deci- 

18  sional  process  of  such  proceeding  who  receives,  or  who 

19  makes,  a  communication  in  violation  of  this  subsection, 

20  shall  place  on  the  public  record  of  the  proceeding: 

21  "fij   ivritten  communications  transmitted  in 

22  violation  of  this  subsection; 

23  "(B)  memorandums  stating  the  substance  of  all 

24  oral  communications  occurring  in  violation  of  this 

25  subsection;  and 
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1  "(C)  responses  to  the  materials  described  in  sub- 

2  paragraphs  (A)  and  (B)  of  this  subsection; 

3  "(4)  upon  receipt  of  a  communication  knowingly 

4  made  by  a  party,  or  which  was  knowingly  caused  to  be 

5  made  by  a  party  in  violation  of  this  subsection;  the 

6  agency,  administrative  law  judge,  or  other  employee 

7  presiding  at  the  hearing  may,  to  the  extent  consistent 

8  with  the  interests  of  justice  and  the  policy  of  the  under- 

9  lying  statutes,  require  the  person  or  party  to  show  cause 

10  why  his  claim  or  interest  in  the  proceeding  should  not 

11  be  dismissed,  denied,  disregarded,  or  otherwise  adversely 

12  affected  by  virtue  of  such  violation; 

13  11  (5)  the  prohibitions  of  this  subsection  shall  apply 

14  at  such  time  as  the  agency  may  designate,  but  in  no  case 

15  shall  they  apply  later  than  the  time  at  which  a  proceeding 

16  is  noticed  for  hearing  unless  the  person  responsible  for 

17  the  communication  has  knowledge  that  it  will  be  noticed, 

18  in  which  case  the  prohibitions  shall  apply  at  the  time  of 

19  his  acquisition  of  such  knowledge." . 

20  (b)  The  second  sentence  of  section  554(d)  of  title  5, 

21  United  States  Code,  is  amended  to  read  as  follows:  "Such 

22  employee  may  not  be  responsible  to  or  subject  to  the  supcr- 

23  vision  or  direction  of  an  employee  or  agent  engaged  in  the 

24  performance  of  investigative  or  prosecuting  functions  for  an 

25  agency". 


I'll 


57 

1  (c)  Section  551  of  title  5,   United  States  Code,  is 

2  amended — 

3  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

4  (12); 

5  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

6  graph  (13)  and  inserting  in  lieu  thereof  "act;  and" 

7  (3)  by  adding  at  the  end  thereof  the  following  new 

8  paragraph : 

9  "(14)  'ex  parte  communication'  means  an  oral  or 

10  written  communication  not  on  the  public  record  with 

11  respect  to  which  reasonable  prior  notice  to  all  parties  is 

12  not  given". 

13  (d)  Section  556(d)  of  title  5,  United  States  Code,  is 


14  amended  by  inserting  between  the  third  and  fourth  sentences 

15  thereof  the  following  new  sentence:  "The  agency  may,  to  the 

16  extent  consistent  with  the  interests  of  justice  and  the  policy 

17  of  the  underlying  statutes  administered  by  the  agency,  con- 

18  sider  a  violation  of  section  557(d)  of  this  title  sufficient 

19  grounds  for  a  decision  adverse  to  a  party  who  has  knowingly 

20  committed  such  violation  or  knowingly  caused  such  violation 

21  to  occur". 

22  Sec.  203.  (a)  Except  as  specifically  provided  by  section 

23  201,  nothing  in  section  201  confers  any  additional  rights 

24  on  any  person,  or  limits  the  present  rights  of  any  such 

25  person,  to  inspect  or  copy,  under  section  552  of  title  5, 
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1  United  States  Code,  any  documents  or  other  written  ma- 

2  terial  within  the  possession  of  any  agency.  In  the  case  of 

3  any  request  made  pursuant  to  section  552   of  title  5, 

4  United  States  Code,  to  copy  or  inspect  the  transcripts 

5  or    electronic    recordings   described    in    section  201(e), 

6  the  provisions  of  this  Act  shall  govern  whether  such  tran- 

7  scripts  or  electronic  recordings  shall  be  made  available  in 

8  accordance  with  such  request.  The  requirements  of  chapter 

9  33,  of  title  44,  United  States  Code,  shall  not  apply  to  the 

10  transcripts  and  electronic  recordings  described  in  section  201 

11  (e).  This  title  does  not  authorize  any  information  to  be  with- 

12  held  from  Congress. 

13  (b)  Nothing  in  section  201  authorizes  any  agency  to 

14  withhold  from  any  individual  any  record,  including  tran- 

15  scripts  or  electronic  recordings  required  by  this  Act,  which 

16  is  otherwise  accessible  to  that  individual  under  section  552a 

17  of  title  5,  United  States  Code. 

18  Sec.  204.  The  provisions  of  this  title  shall  become  ef- 

19  fective  one  hundred  and  eighty  days  after  the  date  on  which 

20  this  Act  is  enacted,  except  that  the  provisions  of  section  201 

21  requiring  the  issuance  of  regulations  to  implement  such  sec- 

22  tion  shall  become  effective  upon  enactment. 
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SENATE 


GOVERNMENT  IN  THE  SUNSHINE  ACT 


July  31, 1975. — Ordered  to  be  printed 


Mr.  Chiles,  from  the  Committee  on  Government 
Operations,  submitted  the  following 

REPORT 

[To  accompany  S.  5] 

The  Committee  on  Government  Operations,  to  which  was  referred 
the  bill  (S.  5)  to  provide  that  meetings  of  Government  agencies  and 
of  congressional  committees  shall  be  open  to  the  public,  and  for  other 
purposes,  having  considered  the  same,  reports  favorably  thereon  with 
an  amendment  and  recommends  that  the  bill  as  amended  do  pass. 

Summary  of  the  Legislation 

S.  5,  the  "Government  in  the  Sunshine  Act,"  is  founded  on  the 
proposition  that  the  government  should  conduct  the  public's  business 
in  public.  The  bill  requires  congressional  committees  and  all  Federal 
agencies  subject  to  the  legislation  to  conduct  their  meetings  in  the 
open,  rather  than  behind  closed  doors.  As  a  result  of  this  legislation, 
the  public  will,  for  the  first  time,  have  the  right  to  observe  most  of  the 
meetings  held  by  all  congressional  committees,  and  by  47  Federal 
agencies. 

The  bill  also  establishes  for  the  first  time  a  clear,  statutory  prohibi- 
tion against  private  ex  parte  communications  between  agencies  and 
outside  parties  on  matters  being  adjudicated  by  the  agency.  This 
provision  assures  that  decisions  required  by  law  to  be  made  solely  on 
the  basis  of  a  public  record  will  not  be  influenced  by  secret  discussions 
that  some  of  the  parties  to  the  proceeding,  or  the  public,  do  not  know 
about. 

The  bill  will  help  increase  the  public's  faith  in  the  integrity  of 
government,  enable  the  public  to  better  understand  the  decisions 
reached  by  the  Government,  and  better  acquaint  the  public  with  the 
process  by  which  agency  decisions  are  reached. 

S.  5  in  no  wav  changes  the  substantive  laws  governing  Congress  or 
any  agency.  It  in  no  way  increases  the  right  of  the  public  to  actively 
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participate  in  any  mooting.  What  it  dors  do  is  end  the  secrecy  in  which 
many  Government  decisions  are  now  made. 

OPEN  CONGRESSIONAL  MEETINGS 

Title  I  amends  the  rules  of  the  House  and  Senate  governing  com- 
mittee meetings,  except  hearings,  by  requiring  such  meetings  to  be 
open  except  in  certain  specified  circumstances. 

Sections  101  and  102  require  the  Senate  and  t lie  House  to  hold  mark- 
ups and  other  committee  meetings,  other  than  hearings,  in  public  unless 
the  committee  or  subcommittee  votes  to  close  the  meeting  on  one  of 
five  specific  grounds.  These  exceptions  cover  such  matters  as  national 
defense  and  foreign  policy,  personnel  matters,  criminal  or  civil  investi- 
gations, personal  privacy,  and  trade  secrets.  The  meeting  may  be 
closed  only  if  a  quorum  of  the  committee  votes  to  close  t lie  moot in«jf. 
Section  104  imposes  the  same  requirements  on  the  meetings  of  joint 
committees.  Presently,  the  Senate  rules  provide  that  mark-ups  and 
other  voting  sessions  of  most  committees  are  closed,  unless  the  commit- 
tee votes  to  open  them  in  specific  instances,  or  unless  the  committee 
votes  to  adopt  on  its  own  a  general,  open  meeting  rule.  In  the  House, 
such  meetings  are  open  unless  the  committee  votes  to  close  them,  but 
the  applicable  rule  does  not  limit  the  reasons  which  a  committee  may 
invoke  to  close  the  meeting. 

Title  I  does  not  affect  the  rules  now  governing  committee  hear- 
ings because  the  law  already  requires  them  to  be  open  unless  commit- 
tees close  them  on  one  or  more  specified  grounds. 

Section  103  requires  that  all  meetings  of  conference  committees  be 
open  unless  either  the  House  or  Senate  managers  determine  by  a 
majority  vote  that  the  meeting  should  be  closed.  The  bill  does  not 
specify  the  grounds  that  may  justify  closing  the  meeting  of  a  confer- 
ence committee.  Presently  there  are  no  rules  governing  open  con- 
ference committees.  The  House  has  already  passed  a  rule  identical  to 
section  103,  but  its  implementation  is  contingent  upon  the  Senate 
passing  the  same  rule. 

Section  105  explicitly  states  that  title  I  is  enacted  pursuant  to  the 
rulemaking  authority  of  both  Houses.  It  recognizes  the  right  of  either 
House  to  alter  the  rules  as  they  apply  to  such  House,  or  to  enact  other 
rules. 

OPEX  AGENCY  MEETINGS 

Section  201  applies  to  the  Federal  Election  Commission  and  the  46 
other  Federal  agencies  headed  by  two  or  more  Commissioners  or  simi- 
lar officers  appointed  by  the  President  with  the  advice  and  consent 
of  the  Senate.  The  bill  requires  meetings  between  heads  of  such  agenc- 
ies to  be  open  to  the  public.  A  list  of  the  agencies  covered  by  this  section 
is  included  in  the  section-by-section  analysis  of  subsection  201(a). 

Section  201(a)  establishes  the  basic  principle  that  all  meetings  be- 
tween the  heads  of  these  colleoial  agencies  must  be  open  to  the  public. 
The  term  "meeting"  is  defined  to  include  agency  deliberations  where  at 
least  a  quorum  of  the  agency's  members  meet  to  conduct  or  dispose  of 
official  agency  business.  Chance  encounters  which  do  not  involve  sub- 
stantive discussions,  and  social  events  at  which  business  is  not  dis- 
cussed, would  not  be  covered  by  the  section.  Nor  does  the  bill  cover 
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discussions  between  less  than  a  quorum  of  the  Commission,  or  discus- 
sions between  a  Commissioner  and  any  number  of  staff  employees. 

Subsection  (b)  provides  that  meetings  can  be  closed  by  the  agency 
only  by  a  majority  vote  of  all  agency  members.  As  in  the  case  of  com- 
mittee meetings,  the  bill  requires  that  a  meeting  may  be  closed  only 
on  one  of  ten  specified  grounds.  These  grounds  are  based  in  most 
respects  on  the  exceptions  contained  in  the  Freedom  of  Information 
Act.  At  the  same  time,  an  agency  may  decide  that  it  would,  on  balance, 
be  in  the  public  interest  to  conduct  in  the  open  even  those  meetings 
which  fall  under  one  of  the  exceptions.  Closed  meetings  are  never 
mandated. 

To  insure  that  the  public  knows  about  agency  meetings,  and  has 
a  chance  to  attend,  the  bill  requires  advance  notice  of  each  meeting 
and  its  subject  matter.  If  an}'  agency  closes  any  meeting  it  must  an- 
nounce its  decision  ahead  of  time,  along  with  an  explanation  of  its 
action,  and  make  a  verbatim  record  of  the  meeting.  After  the  meet- 
ing, it  must  release  to  the  public  every  major  portion  of  the  meeting 
that  did  not  in  fact  involve  sensitive  matters.  The  bill  also  provides 
that  if  an  agency  must  close  a  majority  of  its  meetings  because  its  dis- 
cussions involve  certain  specified  types  of  sensitive  information,  the 
agency  may  follow  expedited  procedures  when  announcing  the  meet- 
ing, or  deciding  to  close  it  to  the  public. 

The  remaining  provisions  in  section  201  establish  procedures  for 
enforcing  the  section^  open  meeting  provisions  in  court. 

EX  PARTE  CONTACTS 

Section  202  establishes  an  across-the-board  statutory  prohibition  of 
ex  parte  contacts  between  agency  decisionmakers  and  all  persons  out- 
side the  agency  where  the  purpose  of  the  contact  is  to  discuss  the  merits 
of  any  matter  being  formally  adjudicated  by  the  agency.  The  new  rule 
will  prevent  secret  communications  between  the  agency  and  an  out- 
side person  interested  in  the  outcome  of  a  proceeding.  The  section,  ap- 
plicable to  all  agencies  in  the  executive  branch,  whether  or  not  they 
are  multiheaded,  replaces  the  very  limited  provisions  in  the  Adminis- 
trative Procedure  Act  now  governing  ex  parte  communications. 

Section  202  applies  to  formal  agency  adjudications  and  rulemaking 
proceedings  which  are  adjudicative  in  nature  (so-called  formal  "on- 
the-record"  rulemaking).  In  such  cases  all  communications  between 
agency  officials  and  any  outside  person  must  either  be  on  the  public 
record,  or  have  been  preceded  by  reasonable  notice  to  all  parties.  When- 
ever any  communication  occurs  in  violation  of  this  section,  the  mate- 
rial submitted,  or  a  record  of  the  oral  conversation  held,  must  be  placed 
in  the  public  record  of  the  proceeding.  Whenever  any  person  know- 
ingly engages  in  such  illegal  communications  with  agency  officials 
about  a  pending  case,  the  agency  may,  in  its  discretion,  take  action 
on  the  merits  against  such  party.  This  last  provision  reflects  case  law 
approving  similar  remedial  action  which  agencies  have  taken  on  their 
own.  See.  e.g.,  Jacksonville  Broadcasting  Corporation  v.  FCC,  348 
F.2d  75  (1065). 

Section  202  strengthens  ex  parte  provisions  now  in  the  Administra- 
tive Procedure  Act  in  a  number  of  ways.  It  extends  the  persons  gov- 
erned by  it  to  include  all  those  agency  employees  involved  in  the  de- 
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cisionmaking  process,  including  commissioners.  Currently  only 
hearings  examiners  are  covered.  It  broadens  the  type  of  agency  pro- 
ceedings covered  so  as  to  include  not  only  formal  adjudications,  but 
also  formal  rulemaking  proceedings  governed  by  the  same  rules  as 
formal  adjudications.  It  specifies  that  the  prohibition  against  ex  parte 
communications  shall  start  at  an  early  point  in  the  proceedings.  It 
applies  to  all  communications  "relevant  to  the  merits  of  the  proceed- 
ings." It  precisely  spells  out  for  the  first  time  the  corrective  steps  that 
an  agency  official  must  take  if  an  ex  parte  communication  does  take 
place.  And  it  specifically  provides  for  sanctions  that  an  agency  may 
impose  against  any  person  violating  the  rules  on  ex  parte  communica- 
tions. 

Background  and  Purpose  of  the  Legislation 

This  bill  represents  the  logical  extension  of  legislation  passed  by 
Congress  over  the  last  decade  designed  to  open  the  government's  deci- 
sionmaking process  to  the  public. 

In  1955  the  House  of  Representatives  created  a  Special  Subcom- 
mittee on  Government  Information  chaired  by  Rep.  John  E.  Moss 
(D.-Calif.).  The  investigative  and  legislative  hearings  held  by  that 
panel  contributed  significantly  to  the  creation  and  enactment  in  1966 
of  the  Freedom  of  Information  Act.  5  U.S.C.  552.  In  1972,  while 
major  oversight  hearings  were  underway  regarding  the  administration, 
and  operation  of  the  Freedom  of  Information  Act,  in  particular,  and 
government  information  policy  in  general,  another  attempt  to  open 
the  people's  business  to  public  view  culminated  in  the  enactment  of 
the  Federal  Advisory  Committee  Act,  5  U.S.C.  App.  I.  In  addition 
to  its  other  provisions,  this  statute  establishes  the  presumption  that  the 
meetings  of  advisory  committees  and  study  panels  should  be  open  to 
the  public. 

In  1974  the  Congress  enacted  new  legislation  amending  and  strength- 
ening the  public's  right  to  gain  access  under  the  Freedom  of  Informa- 
tion Act  to  information  in  the  government's  possession. 

This  bill  is  fully  in  accord  with  the  principles  and  aims  of  the  pre- 
vious legislation. 

One  important  effect  of  the  bill  will  be  to  increase  the  public's  con- 
fidence in  government.  Mr.  Lou  Harris,  a  leading  pollster,  summed  up 
the  current  public  mood  during  committee  hearings  on  the  Govern- 
ment in  the  Sunshine  legislation  as  follows : 

At  this  point  in  our  history,  the  people  are  roundly  fed  up 
with  what  they  feel  is  incompetence,  inefficiency,  corruption, 
lack  of  real  public  interest,  and  just  plain  lack  of  decency  in 
the  governing  circle  of  this  country.  I  do  not  say  that  idly, 
Mr.  Chairman.  Most  of  all,  people  are  firmly  wedded  to  the 
notion  that  if  the  Federal  Government  were  opened  up.  rather 
than  gross  inefficiencies  and  lack  of  candor  resulting,  to  the 
contrary,  an  opening  of  the  Federal  decisionmaking  process 
would  indeed  lead  to  wiser,  sounder,  more  creative  and  better 
decisions.  (Hearings  on  S.  260, 1974,  p.  163.) 

The  committee  is  confident  that  the  public  will  be  favorably  im- 
pressed by  the  integrity,  competence,  and  dedication  of  the  great 
majority  of  agency  heads.  Open  meetings  will  thus  help  increase  the 
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public's  confidence  in  government  by  permitting  the  public  to  observe 
firsthand  the  responsible  way  agency  heads  carry  out  their  duties. 

On  the  other  hand,  where  the  government  is  not  functioning  as  well 
as  it  could  public  exposure  should  help  insure  that  the  quality  of  work 
remains  at  the  highest  possible  level.  The  committee  believes  that  it 
would  bs  far  less  damaging  to  government  if  the  facts,  regardless  of 
their  nature,  were  disclosed  openly  to  the  public  and  the  press,  rather 
tham  emerging  only  indirectly  through  speculation  or  scandal. 

Press  speculation  or  partial  leaks  of  information  are  often  more 
damaging  than  the  actual  facts.  (See,  e.g.,  Hearings  on  S.  260,  1974, 
pp.  16,  217,  295.)  Where  the  press  must  rely  on  leaks  for  its  informa- 
tion there  will  inevitably  be  inaccuracies  as  well  as  partisan  or  self- 
serving  statements. 

As  John  Gardner,  Chairman  of  Common  Cause,  said  when  testify- 
ing in  strong  support  of  S.  5 : 

Secrecy  is  fatal  to  accountability.  Citizens  cannot  hold  gov- 
ernment officials  accountable — if  they  do  not  know  what  gov- 
ernment officials  are  doing.  All  of  the  great  instruments  of 
accountability  that  the  citizen  must  depend  on — Congress,  the 
courts,  the  electoral  process,  the  press — may  be  rendered  im- 
potent if  the  information  crucial  to  their  functions  is  with- 
held. (Hearings  on  S.  260, 1974,  p.  51.) 

The  public  is  naturally  more  distrustful  of  government  conducted  in 
secret.  This  suspicion  arises  in  large  part  from  the  fact  that  meetings 
are  closed,  not  from  any  specific  evidence  that  improper  or  illegal  ac- 
tivities are  taking  place  behind  closed  doors.  Regardless  of  what  the 
public  actually  learns  about  the  government,  the  fact  that  this  bill 
opens  meetings  formerly  closed  should  in  itself  remove  an  important 
source  of  any  distrust  the  public  may  have  of  government. 

In  addition,  this  bill  should  enhance  greatly  the  public's  under- 
standing of  the  decisions  reached  by  the  government.  The  Freedom  of 
Information  A  ct  enables  the  public  to  review  many  of  the  domuments 
on  which  government  decisions  are  based.  These  represent  a  record  of 
what  has  already  transpired.  Yet  up  to  now  the  public  has  not  had  a 
full  opportunity  to  learn  how  or  why  government  official  make  the 
important  policy  decisions  which  they  do.  All  too  often  the  meetings 
at  which  such  decisions  are  made  are  closed  to  the  public.  Interested 
persons  must  content  themselves  with  elementary  minutes,  or  back- 
ground papers  tangentially  related  to  the  official  agenda.  Formal  state- 
ments in  support  of  agency  actions  are  frequently  too  brief,  or  too  gen- 
eral, to  fully  explain  the  Commission's  reasoning,  or  the  compromises 
that  were  made.  As  a  result,  the  public  may  not  understand  the  reasons 
an  agency  has  acted  in  a  certain  way,  or  even  what  exactly  it  has  de- 
cided to  do.  By  requiring  important  decisions  to  be  made  openly,  this 
bill  will  create  better  public  understanding  of  agency  decisions. 

The  committee  believes  that  this  openness  will  significantly  increase 
cooperation  between  the  public  and  frovernment  agencies.  It  will  en- 
hance the  public's  comprehension  of  the  difficult  choices  agencies  must 
often  make,  and  provide  a  Greater  appreciation  of  the  problems  they 
face.  Moreover,  openness  will  better  demonstrate  what  facts  and  policy 
considerations  the  acrenrv  found  important  in  reaching  its  decision,  and 
what  alternatives  it  considered  and  rejected.  As  citizens  listen  to  debate 
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between  the  heads  of  an  agency,  they  will  be  able  to  identify  precisely 
the  issues  that  are  of  most  concern  to  the  agency. 

Greater  public  understanding  of  the  exact  nature  and  reason  for 
agency  decisions  should  also  promote  greater  compliance.  Members  of 
the  public  directly  affected  by  an  agency's  action  will  no  longer  have 
to  guess  what  exactly  is  expected  of  them  as  a  result  of  a  particular 
decision.  They  will  know  not  only  what  the  agency  decided,  but  the 
purpose  and  intent  of  the  agency's  actions. 

Finally,  as  all  elements  of  the  public  gain  an  equal  opportunity  to 
Learn  about  the  issues  and  problems  confronting  agencies,  wider  and 
more  informed  public  debate  of  the  agency's  policies  becomes  possible. 
Increased  public  interest  and  discussion  cannot  help  but  contribute  to 
improve  decisionmaking  process. 

One  of  the  leading  scholars  on  administrative  law,  Professor  Ken- 
neth Culp  Davis  of  the  University  of  Chicago  Law  School,  summa- 
rized his  strong  support  of  the  Government  in  the  Sunshine  legislation 
as  follows: 

Open  meetings  would  at  first  cause  consternation  and 
opposition.  But  gradually  open  meetings  would  be  accepted. 
Making  more  of  the  realities  known  to  the  public  would 
facilitate  criticism,  and  the  principal  result  would  be  to 
improve  the  quality  of  what  is  done.  Furthermore,  the  demo- 
cratic influence  would  be  stronger.  The  relation  between  agen- 
cies on  one  side  and  media  and  pressure  groups  of  the  other 
side  would  be  improved,  because  misunderstanding  resulting 
from  partial  information,  as  distinguished  from  full  infor- 
mation, would  be  reduced.  (See  Government  in  the  Sunshine : 
Responses  to  Subcommittee  Questionnaire,  Government  Op- 
erations Committee  Print,  1973,  p.  67.) 

The  success  Congress  and  the  committee  have  recently  had  in  open- 
ing its  activities  to  the  public  confirms  the  effectiveness  and  practical- 
ity of  S.  5. 

In  the  first  year  after  the  House  in  1973  adopted  a  rule  requiring 
committees  to  hold  their  bill-drafting  meetings  in  public,  unless  the 
committee  voted  to  close  the  meeting,  80  percent  of  all  mark-ups  were 
open  to  the  public.  Previously,  every  committee  but  one  conducted  its 
mark-ups  in  private  (Hearings  on*S.  260,  1974,  p.  47).  In  1974,  the 
number  of  open  committee  mark-ups  in  the  House  increased  to  88  per- 
cent. In  1975  the  House  confirmed  the  success  of  such  open  government 
legislation  by  re-enacting  its  rule  on  open  committee  meetings.  At  the 
same  time  it  strengthened  one  of  its  provisions. 

This  committee  believes  that  its  own  experience  with  open  mark-ups 
has  clearly  been  a  success.  Since  the  committee  adopted  a  rule  re- 
quiring open  mark-ups,  it  has  not  voted  to  close  a  single  one.  Conduct- 
ing mark-ups  in  public  has  not  interfered  with  the  orderly  and  effi- 
cient conduct  of  business. 

The  Senate  Committee  on  Banking,  Housing  and  Urban  Affairs,  and 
the  Committee  on  Interior  and  Insular  Affairs  have  had  similar  rules 
since  1973.  These  committees  also  conclude  without  hesitation  that  the 
open-meeting  rule  has  neither  interfered  with  their  work,  nor  in- 
hibited free  and  open  discussions.  (Hearings,  pp.  92-94,  p.  104.) 
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Over  the  last  2  years  the  Government  Operations  Committee,  the 
Banking,  Housing,  and  Urban  Affairs  Committee,  and  the  Interior 
Committee  have  dealt  effectively  in  open  sessions  with  such 
important  and  often  controversial  legislation  as  the  Congressional 
Budget  and  Impoundment  Control  Act  of  1973,  the  Energj^  Reorga- 
nization Act  of  1973,  the  Housing  and  Community  Development  Act 
of  1974,  the  Export-Import  Bank,  and  legislation  concerning  energy 
allocation,  land  use  policy,  consumer  protection,  and  surface  mining 
and  mineral  leasing. 

Open  meeting  laws  are  also  a  widely  accepted  and  successful  part 
of  State  law.  Forty-nine  States  now  have  open  meetings  laws,  and 
thirty-five  States  have  constitutional  provisions  relating  to  open 
government. 

State  laws  on  open  government  have  developed  largely  since  1950, 
when  only  one  law  was  in  effect.  In  the  last  few  years  especially,  such 
legislation  has  gained  wide  acceptance  at  the  State  level.  Nine  new 
laws  were  passed  during  1972-73.  In  1974,  ten  States  strengthened  ex- 
isting legislation.  Moreover,  no  open  meeting  law  has  been  repealed 
except  to  be  strengthened.  Several  States  have  also  recently  amended 
their  constitutions  to  add  more  comprehensive  provisions  on  open 
government. 

Forty-nine  States  open  state-level  agencies.  Forty-four  States 
provide  for  open  meetings  of  county  and  city  level  nonlegislative  agen- 
cies, as  well  as  city  councils  and  county  boards.  Currently,  State 
legislatures  in  35  States  open  committee  deliberations  to  the  public.  In 
contrast,  only  17  States  opened  committee  meetings  to  the  public  as  a 
matter  of  course  in  1972.  The  appendix  to  this  report  contains  a  sum- 
mary of  the  open  meeting  laws  in  all  50  States. 

The  State  of  Florida  has  the  most  comprehensive  open  meetings 
law  in  the  country.  The  Florida  law  opens  to  the  public  all  discussions 
and  deliberations  of  government  where  "official  acts  are  to  be  taken." 
Since  its  passage  in  1967,  Florida's  "Sunshine  Law"  has  been  well  re- 
ceived by  the  judiciary.  The  courts  have  neither  significantly  limited 
the  broad  scope  of  the  law,  nor  riddled  it  with  exceptions.  Indeed,  the 
judicial  acceptance  of  this  strong  open  government  law  has  fostered  the 
development  of  similar  laws  in  other  States. 

Governor  Reubin  Askew  of  Florida,  testifying  on  the  Florida  law 
before  the  committee,  stated  that  ".  .  .  Predictions  that  too  much  sun- 
shine would  lead  to  unnecessary  embarrassment  of  public  employees, 
costlier  lan,d  acquisitions,  and  other  problems  have  not  been  borne  out 
by  the  Florida  experience."  A  major  study  of  the  Florida  law  by  the 
Center  for  Governmental  Responsibility  polled  city  councilmen  across 
the  State  and  found  that  77  percent  favored  the  law,  though  several 
exempt  ions,  similar  to  those  in  S.  5,  were  proposed. 

The  committee  received  views  in  support  of  open  meeting  laws  from 
the  Attorney  General's  Office  in  a  number  of  other  States  as  well.  The 
Attorney  General  of  California  told  the  committee  that  open  meet- 
ing requirements  have  generally  had  a  "salubrious  effect"  in  that  State. 
The  Attorney  General  of  Washington  believes  the  law  in  that  State 
"has  been  beneficial  to  the  citizens''  of  the  State  and  "has  led  to  increas- 
ing awareness  by  those  deliberative  bodies  affected  by  it  for  the  need 
to  adequately  prepare  themselves  for  meetings."  The  Attorney  General 
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of  North  Carolina  concludes  that  the  State's  open  meetings  bill  "has 
substantially  improved  the  governmental  process,"  and  that  it  has 
"helped  increase  public  confidence  in  government." 

The  all  but  universal  trend  at  the  State  level  in  favor  of  Government 
in  the  Sunshine  legislation  is  clear  evidence  that  such  legislation  is 
both  practical  and  beneficial.  Such  widespread  adoption  of  the  legisla- 
tion would  not  have  occurred  had  the  States  found  them  unsuccessful 
or  unworkable.  One  recent  commentary  on  such  State  laws  in  fact 
concluded  that  "contemporary  arguments  by  commentators  in  opposi- 
tion to  such  laws  are  virtually  nonexistent."  (45  Mississippi  Law 
Journal  1151,  1162.) 

In  short,  this  committee  is  convinced  that  past  experience  with  open 
meeting  legislation  constitutes  strong  grounds  for  believing  that  the 
Federal  Government  will  benefit  significantly  from  general  legisla- 
tion requiring  meetings  in  both  the  executive  and  legislative  branches 
to  be  open. 

Section  202,  prohibiting  ex  parte  contacts,  answers  a  similar  need  to 
insure  openness  in  the  way  the  Government  decides  formal  adjudi- 
cation and  rulemaking  proceedings. 

Ex  parte  contacts  made  secretly  between  one  party  to  the  proceed- 
ing and  an  agency  official  prevent  other  interested  parties  from  count- 
ering the  arguments  presented.  It  may  also  make  it  impossible  for  the 
public  to  understand  why  an  agency  decided  the  case  as  it  did.  Such 
contacts  make  it  difficult  for  Congress  to  exercise  effective  over- 
sight of  the  practices  and  policies  of  regulatory  agencies.  In  short,  ex 
parte  contacts  are  totally  inconsistent  with  the  principle  of  open 
government. 

Although  the  undesirability  of  ex  parte  contacts  has  long  been 
recognized,  the  Administrative  Procedure  Act  contains  no  general 
provision  specifically  prohibiting  them.  Section  202  amends  the  Ad- 
ministrative Procedure  Act  to  clarify  and  reemphasive  the  extreme 
seriousness  with  which  ex  parte  contacts  should  be  viewed.  It  pro- 
vides clear  notice  to  all  concerned  that  ex  parte  contacts  are  not  only 
illegal,  but  may  actually  result  in  the  agency  finding  on  the  merits 
against  a  party  who  knowingly  violates  the  provision. 

The  need  for  regulation  of  ex  parte  contacts  in  adjudicative  pro- 
ceedings was  first  dramatized  by  the  exposure  of  improper  influence  in 
the  granting  of  broadcast  licenses  by  Federal  agencies  in  the  1950's. 
The  1961-62  Administrative  Conference  attempted  to  deal  with  the 
problem  by  recommending  that  each  agency  promulgate  a  code  of 
behavior  governing  ex  parte  contacts.  While  a  number  of  the  agencies 
did  formulate  such  rules,  they  vary  greatly  in  the  types  of  contacts 
covered.  Furthermore,  rules  adopted  by  an  agency  may  be  modified 
or  repealed  by  the  same  agency  at  any  time.  Such  rules  lack  the  au- 
thority and  permanence  of  a  general  statutory  prohibition  of  ex  parte 
contacts. 

In  1963  Administrative  Law  Section  of  the  American  Bar  Associa- 
tion undertook  a  study  of  the  Administrative  Procedure  Act,  including 
a  review  of  its  ex  parte  provisions.  In  1970  the  House  of  Delegates  of 
the  American  Bar  Association  endorsed  enactment  of  a  broad  rule 
prohibiting  ex  parte  contacts.  Between  1970  and  1974  an  Association 
committee  drafted  language  implementing  this  resolution.  Section 
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202  of  the  bill  follows  closely  the  wording  developed  by  the  American 
Bar  Association. 
In  1884  Woodrow  Wilson  stated : 

Light  is  the  only  thing  that  can  sweeten  our  political 
atmosphere — light  thrown  upon  every  detail  of  administra- 
tion in  the  departments — light  blazed  full  upon  every  feature 
of  legislation — light  that  can  penetrate  every  recess  or  corner 
in  which  any  intrigue  might  hide ;  light  that  will  open  to  view 
the  innermost  chambers  of  Government. 

The  committee  fully  agrees. 

History  of  Legislation 

The  legislation  was  initially  introduced  as  S.  3881  on  August  9, 
1972,  by  Senator  Lawton  Chiles. 

While  there  was  informal  consideration  of  the  bill  during  the  92d 
Congress,  no  legislative  action  was  taken.  As  a  consequence  of  these 
discussions,  a  more  developed  and  comprehensive  proposal  was  drafted 
and  offered  by  Senator  Chiles  in  the  93d  Congress.  Introduced  on 
January  9,  1973,  with  several  cosponsors,  the  measure  (S.  260)  con- 
tained two  titles,  one  pertaining  to  congressional  committee  proceed- 
ings and  one  governing  executive  branch  agency  meetings.  A  new 
section  regarding  ex  parte  communications  was  added  to  the  latter 
title. 

In  the  summer  of  1973,  the  Subcommittee  on  Reorganization,  Re- 
search, and  International  Organizations,  chaired  by  Senator  Ribi- 
coff,  solicited  the  views  of  public  administration  experts,  legal  scholars, 
representatives  of  the  media,  and  professional  organizations.  (See 
Government  in  the  Sunshine:  Responses  to  Subcommittee  Question- 
naire, Senate  Government  Operations  Committee  Print  1973).  An 
overwhelming  majority  of  the  responses  to  the  questionnaire  strongly 
supported  Government  in  the  Sunshine  legislation. 

Two  days  of  hearings  on  S.  260  were  held  by  the  subcommittee  on 
May  21  and  22,  1974,  under  the  direction  of  Senator  Chiles.  An  addi- 
tional day  of  hearings  was  held  on  October  15. 

The  bill  was  reintroduced  by  Senator  Chiles  as  S.  5  on  J anuary  15, 
1975. 

On  May  12,  the  Subcommittee  on  Federal  Spending  Practices,  Effi- 
ciency, and  Open  Government,  meeting  in  open  session,  unanimously 
adopted  an  amended  version  of  S.  5.  The  full  committee  met  in  open 
session  on  June  18  and  July  9,  and  the  bill,  as  further  amended,  was 
ordered  reported  by  the  full  committee  on  July  9th  by  a  unanimous 
vote. 

In  preparing  this  legislation  the  committee  has  consulted  with  a 
large  number  of  legal  experts  both  within  the  government  and  the 
private  sector.  It  received  comments  on  the  legislation  from  43  agencies 
of  the  government. 

During  its  consideration  of  S.  5  the  committee  made  a  large  number 
of  amendments  to  the  bill  in  response  to  suggestions  by  members  of 
Federal  agencies.  Congress  and  the  public.  These  amendments  further 
insure  that  the  Government  will  be  able  to  open  their  activities  to  the 
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public  without  imposing  unnecessary  procedural  burdens  on  the  Gov- 
ernment, or  interfering  with  the  Government's  effectiveness.  The  fol- 
lowing is  a  summary  of  some  of  the  more  important  amendments 
adopted  by  the  committee. 

Sections  101  through  103  have  been  revised  to  conform  in  most  re- 
spects to  S.  Res.  9  and  S.  Res.  12  and  the  provision  in  the  Congressional 
Budget  Act  of  1974.  Public  Law  93-344.  enacted  by  Congress  in  1974. 
A  number  of  the  procedural  requirements  contained  in  the  original  bill 
were  eliminated. 

Section  201  was  amended  in  a  number  of  wa\  :.  The  scope  of  section 
201  (a)  was  limited  so  that  is  applies  only  to  those  multiheaded  agencies 
headed  by  Officials  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate.  The  definition  of  "meeting'"  was  redrafted  to 
exclude  many  discussions  which  are  informal  in  nature.  Subsection  (b) 
was  amended  to  provide  agencies  with  additional  flexibility  to  close 
meetings  where  necessary.  A  number  of  paragraphs  were  added  spec- 
ifying additional  grounds  justifying  a  closed  meeting,  and  the  scope 
of  other  paragraphs,  such  as  the  one  governing  adjudication,  was 
broadened.  Another  amendment  provides  that  an  agency  may  withhold 
information  about  a  meeting  for  the  same  reasons  that  may  require 
the  agency  to  close  the  meeting  in  the  first  place.  Other  wording  added 
to  subsection  (b)  clarifies  the  right  of  an  agency  to  close  a  meeting 
where  it  determines  that  the  meeting  can  be  reasonably  expected  to 
involve  sensitive  matters.  Absolute  certainty  is  not  required  on  the 
part  of  the  agency.  The  section  is  not  intended  to  require  such  a 
showing  of  certainty  in  any  judicial  proceeding  invoking  this  section. 

Amendments  to  subsection  (c),  (d)  and  (e)  relieve  agencies  of  a 
number  of  the  procedural  requirements  contained  in  the  original  bill. 
One  amendment  to  subsection  (c)  authorizes  agencies  in  certain  cases 
to  issue  general  regulations  specifying  in  advance  the  meetings  that 
must  be  closed.  Another  amendment  gives  agencies  the  right  to  change 
on  short  notice  the  agenda  of  their  meetings,  or  to  revise  their  prior 
decisions  to  open  or  close  meetings.  The  public  announcement  an 
agency  must  make  of  its  meetings  was  expanded  to  include  notice  in 
the  Federal  Register  either  before  or  after  the  meetings  is  held. 

Instead  of  requiring  an  agency  to  maintain  a  transcript  or  elec- 
tronic recording  of  all  its  meetings,  subsection  (e)  was  amended  to 
require  a  verbatim  record  of  only  those  meetings  closed  to  the  public. 
Meetings  discussing  cases  in  adjudication  Were  exempted  from  the 
requirement  of  a  verbatim  record  in  all  cases.  Other  changes  provide 
that  agencies  will  not  have  to  edit  the  transcripts  in  great  detail,  nor 
provide  written  explanations  of  any  deletions  it  makes  in  the  tran- 
scripts released  to  the  public. 

Other  amendments  to  section  201  prevent  district  courts  from  over- 
turning agency  action  taken  at  a  meeting  improperly  closed  to  the  pub- 
lic, and  strictly  limit  the  ability  of  a  court  to  assess  the  costs  of 
litigation  against  an  individual  agency  member. 

The  wording  in  section  202  governing  ex  parte  contacts  was  changed 
in  several  ways.  One  amendment  limits  the  authority  of  an  agency  to 
rule  on  the  merits  against  a  party  committing  an  ex  parte  violation. 
As  now  worded,  an  agency  may  rule  against  such  a  party  only  where 
the  violation  was  knowing.  Similarly,  wording  was  added  making  a 
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communication  by  one  person,  on  behalf  of  another,  ex  parte  only 
where  it  was  done  with  the  knowledge  of  the  other  person.  Another 
amendment  deletes  a  provision  in  the  original  bill  that  exempted  ex 
parte  communications  from  certain  types  of  persons  who  were  neither 
parties,  interveners,  nor  Government  officials.  The  provision  granting 
the  district  court  jurisdiction  to  enforce  the  requirements  of  the  section 
was  deleted. 

Finally,  provisions  were  added  to  section  203  clarifying  the  relation- 
ship between  this  bill  and  the  Freedom  of  Information  Act  and  the 
Privacy  Act. 

Section-by- Section  A n al ysis 

INTRODUCTORY  SECTIONS 

Section  1.  This  section  states  that  the  bill  may  be  cited  as  the 
•'Government  in  the  Sunshine  Act." 

Section  2.  This  section  establishes  as  the  policy  of  the  United  States 
the  principle  that  the  public  should  have  the  fullest  practicable 
knowledge  about  the  decisionmaking  process  of  the  Government.  It  is 
the  purpose  of  the  bill  to  implement  this  policy  without  infringing 
upon  the  rights  of  individual  citizens  and  the  ability  of  the  Govern- 
ment to  carry  out  its  responsibilities.  The  provision  thus  reaffirms  the 
principle  that  openness  is  desirable  in  a  democratic  Government.  It  is 
the  intent  of  this  bill  that  governmental  bodies  conduct  their  delibera- 
tions in  public  to  the  greatest  extent  possible.  At  the  same  time,  the 
section  explicitly  recognizes  that  the  bill  must  also  protect  the  ability 
of  the  Government  to  carry  out  its  responsibilities,  and  protect  the 
rights  of  individuals,  such  as'  the  right  of  privacy,  or  the  right  to  a 
fair  and  impartial  trial.  The  bill's  provisions  have  been  drafted  in  full 
recognition  of  the  fact  that  Government,  if  it  is  truly  to  serve  the 
public,  must  not  only  be  open,  but  also  effective  and  fair. 

Section  3.  This  section  defines  ''person"  in  the  same  way  as  the 
Administrative  Procedure  Act.  and  should  be  interpreted  in  the  same 
way  as  that  act.  The  definition  includes  an  individual,  but  excludes 
an  agency. 

Title  I — Congressional  Procedures 

SECTION"   101  SENATE  COMMITTEES 

Section  101 (a).  Paragraph  (1)  strikes  the  portion  of  section  133(b) 
of  the  Legislative  Reorganization  Act  now  governing  executive  ses- 
sions of  Senate  committees.  The  present  rule  provides  that  markups 
and  other  voting  sessions  of  the  committee  will  be  closed  unless  the 
committee  votes  to  open  them  in  specific  instances,  or  unless  the  com- 
mittee votes  to  adopt  on  its  own  a  general  open  meeting  rule. 

Paragraph  (2)  amends  the  Legislative  Reorganization  Act  to 
provide  new  rules  governing  all  meetings  of  a  Senate  committee  or 
subcommittee  discussing  committee  business,  with  the  exception  of 
hearings.  The  section  establishes  a  presumption  in  favor  of  openness 
of  all  Senate  committee  meetings  in  accordance  with  the  general  policy 
of  the  bill.  Openness  should  be  the  rule  and  secrecy  the  exception.  The 
new  rule  requires  that  all  committee  meetings,  other  than  hearings, 
shall  be  open  unless  a  majority  of  the  members  of  the  committee  or 
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subcommittee  present  decide  by  record  \ote  to  close  the  meeting,  or 
a  portion  of  the  meeting,  on  one  of  five  specified  grounds. 

These  five  grounds  are  designed  to  cover  those  instances  when 
it  may  be  necessary  for  a  committee  to  meet  in  closed  session. 
Even  if  a  matter  does  come  within  one  of  these  five  provisions,  the 
committee  must  decide  in  each  particular  case  whether  the  need  for 
secrecy  outweighs  the  general  need  for  openness  in  Government.  Since 
this  judgment  must  be  made  in  each  case,  with  full  recognition  of  all 
the  facts,  the  rule  requires  the  committee  to  vote  on  each  meeting  sepa- 
rately. The  committee  may  not  adopt  general  rules  closing  certain 
types  of  meetings.  If  a  committee  discussion  of  a  particular  matter  is 
extended  over  several  days,  the  committee  should  vote  at  the  beginning 
of  each  day's  meeting  whether  to  close  the  meeting.  Where  only  a  por- 
tion of  a  committee  meeting  needs  to  be  closed  to  the  public,  the  com- 
mittee should  arrange  for  the  remainder  to  be  open. 

The  five  grounds  which  a  committee  may  invoke  to  close  a  meet  ing 
are  listed  in  clauses  (1)  through  (5)  of  the  new  rule. 

Section  101(a)  (1)  exempts  matters  necessary  to  be  kept  secret  in  the 
interests  of  national  defense  or  the  foreign  policy  of  the  United  States. 

This  exemption  is  similar  to  that  in  the  Freedom  of  Information 
Act,  as  amended  (5  U.S.C.  552(b)  (1)).  The  meaning  that  the  terms 
"national  defense"  and  "foreign  policy"  have  under  that  act  should 
provide  guidance  to  Congress  in  implementing  this  provision.  How- 
ever, since  the  section  applies  to  the  Congress,  not  the  executive  branch, 
the  exemption  does  not  expressly  rely  on  the  status  any  material  may 
have  under  executive  branch  rules  of  classification. 

Section  101  (a)  (2)  exempts  matters  relating  solely  to  committee  staff 
personnel  or  internal  staff  management  or  procedure.  The  provision 
recognizes  that  discussions  involving  such  matters  as  the  hiring  of  a 
particular  individual  to  serve  on  the  staff  of  the  committee  should  be 
be  closed  so  as  to  enable  a  candid  discussion  of  the  individual's 
qualifications. 

Section  101(a)(3)  exempts  matters  which  will  tend  to  charge  an 
individual  with  crime  or  misconduct;  injure  the  professional  reputa- 
tion of  any  individual,  or  expose  any  individual  to  public  contempt  or 
obloquy;  or  represent  a  clearly  unwarranted  invasion  of  an  individ- 
ual's privacy. 

Any  committee  must  be  aware  of  the  effect  publicity  arising  from 
one  of  its  meetings  may  have  on  an  individual's  reputation.  Special 
care  must  be  taken  not  to  unfairly  injure  an  individual's  reputation 
by  unconfirmed  or  misleading  statements.  However,  the  language  of 
the  exemption  should  not  be  read  as  justifying  the  closing  of  every 
committee  meeting  that  may  in  some  way  affect  an  individual's  reputa- 
tion. Such  restrictiveness  would  not  be  in  accord  with  the  intent  of 
either  the  bill  or  this  clause.  In  each  case,  the  committee  will  have  to 
balance  the  possible  harm  to  the  individual  against  the  need  for  open- 
ness in  Government.  The  possibility  that  one  member  of  the  committee 
might  make  a  casual  remark  concerning  some  individual  might  not 
constitute  grounds  for  closing  a  meeting,  whereas  formal  consideration 
of  committee  action  in  some  way  censuring  an  individual  might  justify 
closing  the  meeting. 

In  deciding  whether  to  close  a  particular  meeting,  different  stand- 
ards should  apply  to  private  individuals  and  public  officials.  The  pub- 
lic has  a  right  to  know  fully  about  the  actions  of  Government  officials 
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in  their  public  capacity.  What  is  considered  an  invasion  of  privacy  of 
a  private  citizen  may  be  justified  when  the  official  conduct  of  a  public 
employee  is  involved. 

Section  101  (a)  (4)  exempts  discussions  that  would  disclose  the 
identity  of  an  informer  or  law  enforcement  agent,  or  that  would  dis- 
close information  relating  to  the  investigation  or  prosecution  of  any 
civil  or  criminal  violation  of  law  that  must  be  kept  confidential  in  the 
interests  of  effective  law  enforcement. 

It  is  expected  that  this  provision  will  be  applicable  primarily  to 
meetings  concerning  such  aspects  of  a  committee  investigation  as  the 
issuance  of  a  subpena.  Premature  disclosure  of  the  committee's  deci- 
sion to  issue  the  subpena  could  destroy  its  effectiveness. 

Section  101  (a)  (5)  exempts  matters  disclosing  trade  secrets  or  com- 
mercial or  financial  information  where  such  matter  is  required  to  be 
kept  secret  by  a  statute,  or  where  the  information  was  obtained  on 
a  confidential  basis  and  disclosure  would  cause  undue  injury  to  a  per- 
son's competitive  position. 

Trade  secrets  and  commercial  or  financial  information  must  meet 
the  same  tests  under  this  exemption.  The  information  can  not  be  gen- 
erally applicable  to  an  industry,  but  must  "pertain  specifically  to  a 
given  person."  The  information  discussed  at  the  meeting  must  di- 
rectly involve  such  sensitive  matters,  not  merely  be  peripherally  re- 
lated to  them. 

The  criteria  established  in  clause  5(A)  is  applicable  only  to  stat- 
utes which  specifically  requiring  trade  secrets  or  commercial  or  finan- 
cial information  to  be  kept  confidential.  General  statutes  which  permit 
government  officials  to  withhold  information  in  the  public  interest  do 
not  meet  this  test.  For  example,  it  does  not  include  the  general  type  of 
statute  involved  in  Administrator,  FAA  v.  Robertson,  95  S.  Ct.  2140 
(1975). 

Clause  5(B)  establishes  an  alternative  basis  for  closing  meetings 
under  this  provision.  Two  criteria  must  be  met.  First,  the  government 
must  have  obtained  the  information  under  a  pledge  of  confidentiality. 
Secondly,  the  information  must  be  kept  confidential  in  order  to  pre- 
vent undue  injury  to  the  competitive  position  of  the  person  to  whom 
the  information  specifically  relates.  In  deciding  whether  the  competi- 
tive injury  would  be  "undue,"  the  committee  will  have  to  balance  the 
legitimate  public  interest  in  attending  the  meeting  against  the  degree 
to  which  disclosure  would  substantially  and  unfairly  injure  a  person's 
business  interests. 

Section  101(b).  This  subsection  is  a  conforming  amendment  repeal- 
ing the  present  provision  in  the  Standing  Rules  of  the  Senate  govern- 
ing the  meetings,  other  than  hearings,  of  all  standing  committees. 

Section  101(c).  This  subsection  amends  the  table  of  contents  of  the 
Legislative  Reorganization  Act  of  1946  to  include  a  reference  to  the 
new  provision  governing  Senate  committees  enacted  by  section  101(a) 
of  the  bill. 

SECTION    102 — HOUSE  COMMITTEES 

This  section  amends  the  rules  of  the  House  of  Representatives  now 
governing  all  meetings,  other  than  hearings,  by  adopting  exactly  the 
same  rules  as  section  101(a)  adopts  for  the  Senate.  The  present  rules 
of  the  House  provide  that  all  such  meetings,  except  those  involving 
internal  committee  budgets  or  personnel  matters,  will  be  open  unless 
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the  committee  votes  to  close  them.  Since  the  rules  do  not  specify  the 
grounds  that  justify  closing  a  meeting,  a  committee  may  close  a  meet- 
ing for  any  reason. 

Section  102  would  require  House  committees  to  close  their  meetings 
only  under  the  same  specified  circumstances  as  permit  a  Senate  com- 
mittee to  close  its  meetings  under  section  101(a).  Public  understanding 
of  the  rules  governing  open  meetings  in  the  Congress  will  be  enhanced 
if  the  same  open-meeting  rules  govern  committee  meetings  in  both 
Houses.  However,  this  provision  is  included  with  full  recognition  of 
the  right  of  the  House  of  Representatives  to  establish  its  own  rules 
governing  committee  meetings.  Section  105  of  the  bill  specifically  re- 
serves the  ri^ht  of  the  House  of  Representatives  to  adopt  different  rules 
should  it  wish  to  do  so. 

SECTION    103  CONFERENCE  COMMITTEES 

Section  103(a) .  This  subsection  adds  a  new  provision  to  the  Legisla- 
tive Reorganization  Act  to  govern  conference  committees.  The  rule  pro- 
vides that  conferences  between  the  Senate  and  the  House  will  be  open 
to  the  public  unless  the  managers  of  either  the  Senate  or  House  in  open 
session  decide  to  close  the  meeting  on  that  particular  day  by  a  rollcall 
vote  of  the  majority  of  such  managers  present. 

The  provision  is  identical  to  a  resolution  the  House  has  already 
approved  this  year,  House  Rule  XXVIII,  clause  6.  The  House  action 
must  await  Senate  action  before  it  can  become  effective.  While  the  pro- 
vision establishes  a  presumption  of  openness,  either  House  reserves 
the  right  to  close  a  meeting  of  a  conference  committee  should  it  so 
wish. 

Section  103(b).  This  subsection  amends  the  table  of  contents  of  the 
Legislative  Reorganization  Act  of  1946  to  include  a  reference  to  the 
new  rule  on  House-Senate  conferences. 

SECTION   104  JOINT  COMMITTEES 

Section  104(a).  This  subsection  amends  the  Legislative  Reorganiza- 
tion Act  by  adopting  rules  governing  joint  committee  meetings.  The 
rules  are  identical  to  the  rules  section  101(a)  establishes  for  the  meet- 
ings of  Senate  committees  and  section  102(a)  establishes  for  the  meet- 
ings of  House  committees.  They  should  be  interpreted  and  adminis- 
tered in  the  same  way. 

Section  104(b).  This  subsection  amends  the  table  of  contents  of  the 
Legislative  Reorganization  Act  of  1946  to  include  a  reference  to  the 
new  rules  governing  the  meetings  of  joint  committees. 

SECTION   105  EXERCISE  OF  RULEMAKING  POWERS 

This  section  specifies  that  the  rule  changes  contained  in  title  I  are 
enacted  pursuant  to  the  rulemaking  authority  of  the  Senate  and  the 
House  of  Representatives. 

It  recognizes  that  under  the  Constitution  either  House  retains  the 
full  right  to  subsequently  change  the  rules  established  by  title  I  insofar 
as  they  apply  to  such  House,  regardless  of  the  actions  of  the  other 
House.  It  is  in  no  way  the  intent  of  the  committee  to  interfere  with  the 
right  of  the  House  of  Representatives  to  adopt  other  rules  governing 
the  opening  of  committee  meetings  should  it  so  wish. 
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Title  II — Agency  Proceedings 

SECTION  201  OPEN  MEETINGS 

Section  201(a).  This  subsection  extends  the  principles  of  open  gov- 
ernment to  Federal  agencies  by  requiring  meetings  between  the 
various  heads  of  a  multiheaded  agency  to  be  open  to  the  public.  The 
Declaration  of  Policy  in  section  2  applies  with  equal  force  to  title  I  and 
title  II.  Subsection  (a)  also  defines  the  specific  agencies,  and  the  spe- 
cific types  of  meetings,  subject  to  the  open  meeting  requirement. 

AGENCIES  INCLUDED 

Subsection  201  (a)  defines  "agency"  as  in  the  Administrative  Proce- 
dure Act.  A  governmental  body  may  fall  within  the  Administrative 
Procedure  Act  definition,  and  thus  fall  within  section  201,  assuming  it 
qualifies  under  the  other  tests  established  by  the  subsection,  even  if 
that  agency  is  not  actually  governed  by  the  other  provisions  of  the 
Administrative  Procedure  Act. 

Section  201  does  not  apply,  however,  to  all  agencies.  To  be  subject  to 
the  section's  open  meeting  provisions,  the  collegial  body  comprising 
the  agency  must  consist  of  two  or  more  individual  members,  a  ma- 
jority of  whom  are  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate.  Because  of  the  unique  nominating  and  confirma- 
tion process  governing  appointments  to  the  Federal  Election  Com- 
mission, this  agency  is  included  by  specific  reference.  The  term  "col- 
legial body  comprising  the  agency"  does  not  refer  to  a  single  individual 
who  heads  an  agency  with  the  assistance  of  staff,  nor  to  the  staff  of  an 
agency.  The  term  is  limited  solely  to  the  two  or  more  individuals 
serving  on  the  commission  or  board  which  heads  the  agency,  though  it 
does  include  meetings  of  such  a  body  when  agency  staff  or  outside 
individuals  are  also  present. 

The  subsection  does  not  cover  bodies  typically  known  as  advisory 
committees.  However,  it  does  include  other  bodies  comprised  of  part- 
time  Government  employees  which  meet  from  time  to  time  to  review 
agency  activities  and  give  guidance  to  staff,  approve  staff  actions,  re- 
view and  approve  the  agency's  proposed  budget,  and  so  on.  Such  a 
board  would  constitute  "the  collegial  body  comprising  the  agency" 
oven  though  day-to-day  supervision  is  provided  by  a  single 
Administrator. 

Any  body  that  is  subject  to  this  bill  shall  not  at  the  same  time  be 
subject  to  the  provisions  of  the  Federal  Advisory  Committee  Act.  Simi- 
larly, any  body  that  is  now  governed  by  the  Federal  Advisory  Com- 
mittee Act,  or  which  is  determined  in  the  future  to  be  governed  by  that 
art,  is  not  governed  by  this  bill.  The  committee  will  rely  on  the  con- 
tinuing oversight  of  the  Subcommittee  on  Reports,  Accounting,  and 
Management  to  insure  that  any  body  that  is  properly  subject  to  the 
Advisory  Committee  Act  will  continue  to  follow  the  provisions  of  that 
act. 

The  following  is  a  list  of  agencies  that  in  the  committee's  judgment 
are  covered  by  this  section.  It  is  based  on  consultations  with  the  De- 
partment of  Justice.  In  the  final  analysis,  however,  the  wording  of 
sertion  551  of  title  5  and  this  subsection,  rather  than  this  list,  must 
govern : 

Board  for  International  Broadcasting: 
Civil  Aeronautics  Board; 
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Commodity  Credit  Corporation  (Board  of  Director?): 
Commodity  Futures  Trading  Commission; 
Consumer  Product  Safety  Commission ; 
Equal  Employment  Opportunity  Commission ; 
Export-Import    Bank    of   the    United    States    (Board  of 
Directors)  ; 
Federal  Communications  Commission ; 
Federal  Election  Commission; 

Federal  Deposit  Insurance  Corporation  (Board  of  Directors)  ; 
Federal  Farm  Credit  Board  within  the  Farm  Credit  Adminis- 
tration; 

Federal  Home  Loan  Bank  Board ; 
Federal  Maritime  Commission ; 
Federal  Power  Commission ; 
Federal  Reserve  Board ; 
Federal  Trade  Commission ; 

Harry    S.    Truman    Scholarship    Foundation    (Board  of 
Trustees)  ; 

Indian  Claims  Commission ; 

Inter- American  Foundation  (Board  of  Directors)  ; 
Interstate  Commerce  Commission ; 
Legal  Services  Corporation  (Board  of  Directors)  ; 
Mississippi  River  Commission  ; 

National  Commission  on  Libraries  and  Information  Science ; 
National  Council  on  Educational  Research ; 
National  Council  on  Quality  in  Education ; 
National  Credit  Union  Board  ; 

National  Homeownership  Foundation  (Board  of  Directors)  ; 
National  Labor  Relations  Board ; 
National  Library  of  Medicine  (Board  of  Regents)  ; 
National  Mediation  Board ; 

National  Science  Board  of  the  National  Science  Foundation; 
National  Transportation  Safety  Board ; 
Nuclear  Regulatory  Commission ; 
Occupational  Safety  and  Health  Review  Commission ; 
Overseas  Private  Investment  Corporation  (Board  of  Direc- 
tors) ; 

Parole  Board ; 

Railroad  Retirement  Board ; 
Renegotiation  Board ; 
Securities  and  Exchange  Commission ; 
Tennessee  Valley  Authority  (Board  of  Directors)  ; 
Uniformed  Services  University  of  the  Health  Sciences  (Board 
of  Regents)  ; 
U.S.  Civil  Service  Commission ; 
U.S.  Commission  on  Civil  Rights : 
U.S.  Foreign  Claims  Settlement  Commission ; 
U.S.  International  Trade  Commission ; 
U.S.  Postal  Service  (Board  of  Governors)  ;  and 
U.S.  Railway  Association ; 
S.  5  does  not  mandate  open  meetings  in  the  case  of  single-headed 
agencies,  such  as  the  Departments  of  Defense,  Commerce,  or  Treasury, 
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because  of  the  different  nature  of  such  agencies.  Multiheaded  agencies 
operate  on  the  principle  of  give-and-take  discussion  between  agency 
heads.  There  is  a  tradition  of  public  dissent ;  though  the  agency  takes  a 
final  action,  it  does  not  necessarily  speak  with  one  voice.  The  agency 
heads  are  high  public  officials,  having  been  selected  and  confirmed 
through  a  process  very  different  from  that  used  for  staff  members. 
Their  deliberative  process  can  be  appropriately  exposed  to  public 
scrutiny  in  order  to  give  citizens  an  awareness  of  the  process  and  ra- 
tionale of  decisionmaking. 

The  single-headed  agency  operates  differently.  Only  the  single  head 
is  ultimately  responsible  for  agency  actions,  while  the  staff  functions 
as  extensions  of  the  head.  Opening  staff  meetings  presents  many  com- 
plications, not  the  least  of  which  is  determining  which  of  the  in- 
numerable staff  meetings  that  occur  every  day  should  be  open.  "While 
these  difficulties  may  not  be  insurmountable,  they  require  a  different 
approach  than  used  in  section  201. 

It  is  the  committee's  hope  that  each  agency  not  covered  by  section 
201  will  closely  examine  its  internal  procedures  and  take  on  its  own 
every  step  it  can  to  open  up  its  decisionmaking  process,  including 
meetings,  to  the  public.  This  might  include,  for  example,  opening  to 
the  public  meetings  between  agency  officials  and  outside  parties,  and 
providing  the  public  with  more  information  about  why  an  agency  took 
a  particular  decision,  and  the  alternatives  it  considered. 

Section  201  (a)  covers  all  multiheaded  agencies,  because  the  principle 
of  openness  applies  to  all  such  agencies  regardless  of  the  particular 
nature  of  its  responsibilities.  While  many  of  those  covered  are  regula- 
tory, others  have  more  general  policymaking  roles.  The  decisions  of 
one  may  involve  no  less  important  policy  questions  than  the  decisions 
of  the  other.  Opening  one  type  of  meeting  to  the  public  is  as  important 
as  opening  another  type.  The  notion  of  including  some  multiheaded 
agencies  in  section  201  and  excluding  others  would  do  violence  to  the 
fundamental  purpose  of  the  legislation,  which  is  to  open  Government 
to  the  people  wherever  and  whenever  possible. 

Section  201(a)  provides  that  all  meetings  of  the  individual  Com- 
missioners, board  members,  or  the  like,  except  those  discussions  ex- 
empted by  subsection  (b).  must  be  open  to  the  public.  Included  within 
this  requirement  are  meetings  of  agency  subdivisions  authorized  to 
take  action  on  behalf  of  the  agency.  The  open  meeting  requirement 
applies  to  panels  of  a  Commission,  or  regional  boards,  consisting  of 
two  or  more  agency  heads  and  authorized  to  take  action  on  behalf  of 
the  agency.  To  be  a  subdivision  of  an  agency  covered  by  this  subsec- 
tion, the  panel  need  not  have  authority  to  take  agency  action  which 
is  final  in  nature.  Panels  or  boards  composed  of  two  or  more  agency 
members  and  authorized  to  submit  recommendations,  preliminary  de- 
cisions, or  the  like  to  the  full  commission,  or  to  conduct  hearings  on 
behalf  of  the  agency,  are  required  by  the  subsection  to  open  their 
meetings  to  the  public. 

Some  agencies  do  not  vest  all  power  in  the  multiheaded  body,  but 
reserve  certain  functions  for  the  chairman  alone.  In  such  cases,  meet- 
ings of  the  chairman  with  staff  members,  or  even  with  other  individual 
agency  heads,  acting  solely  as  informal  advisers,  would  not  have  to 
be  open. 
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Interagency  meetings  between  members  of  one  agency  and  officials 
from  other  agencies  would  not  come  within  the  provisions  of  this  sec- 
tion unless  a  majority  of  the  members  of  one  or  more  of  the  agencies 
attended  the  meeting.  Similarly,  interagency  committees  are  excluded 
from  this  section. 

DEFINITION  OF  MEETING 

The  definition  in  subsection  (a)  of  the  meetings  required  to  be  open 
to  the  public  is  a  critical  part  of  the  section.  A  meeting  moans  the 
deliberations  of  at  least  the  number  of  individual  agency  members  re- 
quired to  take  action  on  behalf  of  the  agency  where  such  deliberations 
concern  the  joint  conduct  or  disposition  of  official  agency  business. 
In  addition  to  business  meetings  of  the  agency,  it  includes  hearings  and 
meetings  with  the  public. 

To  be  a  meeting  the  discussion  must  be  of  some  substance.  Brief  ref- 
erences to  agency  business  whore  the  commission  members  do  not  give 
serious  attention  to  the  matter  do  not  constitute  a  meeting.  A  chance 
encounter  where  passing  reference  is  made  to  agency  business,  such  as 
setting  a  time  or  place  for  the  agency  heads  to  meet,  would  not  be  a 
meeting.  A  luncheon  attended  by  a  majority  of  the  Commissioners 
would  not  be  a  meeting  subject  to  the  bill  simply  because  one  Commis- 
sioner made  a  brief,  casual  remark  about  an  agency  matter  which  did 
not  elicit  substantial  further  comment.  The  words  "deliberation"  and 
"conduct''  were  carefully  chosen  to  indicate  that  some  degree  of  for- 
mality is  required  before  a  gathering  is  considered  a  meeting  for  pur- 
poses of  this  section. 

The  definition  of  meetings  includes  the  conduct,  as  well  as  the  dis- 
position, of  official  agency  matters.  It  is  not  sufficient  for  the  purposes 
of  open  government  to  merely  have  the  public  witness  final  agency 
votes.  The  meetings  opened  by  section  201(a)  are  not  intended  to  be 
merely  reruns  staged  for  the  public  after  agency  members  have  dis- 
cussed the  issue  in  private  and  predetermined  their  views.  The  whole 
decisionmaking  process,  not  merely  its  results,  must  be  exposed  to 
public  scrutiny. 

To  constitute  a  meeting  for  purposes  of  this  section  the  requisite 
number  of  agency  heads  must  at  least  be  potentially  involved  in  the 
discussion.  The  use  of  the  word  "joint"  is  intended  to  exclude  instances 
where  one  or  more  agency  member  gives  a  formal  speech  concerning 
agency  business,  and  other  members  of  the  commission  are  in  the 
audience.  The  word  also  excludes  instances  where  a  single  agency 
head,  authorized  to  conduct  a  meeting  on  behalf  of  the  agency,  or  to 
take  action  on  behalf  of  the  agency,  meets  with  members  of  the  public, 
or  staff.  In  all  cases,  the  meeting  must  involve  at  least  two  agency 
members  for  the  deliberations  to  be  joint. 

The  deliberations  must  also  involve  "official  agency  business."  Dis- 
cussions among  all  the  agency  heads  about  a  purely  social  gathering 
do  not  concern  official  business  of  the  agency,  and  would  not  come 
within  the  terms  of  the  subsection.  On  the  other  hand,  the  mere  setting 
of  the  gathering  is  not  determinative  whether  a  gathering  is  a  meeting 
for  purposes  of  this  subsection.  Discussions  held  in  the  board  room  or 
the  Chairman's  office  are  not  the  only  gatherings  covered.  Conference 
telephone  calls  and  meetings  outside  the  agency  are  equally  subject  to 
the  bill  if  they  discuss  agency  business  and  otherwise  meet  the  require- 
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ments  of  this  subsection.  The  test  is  what  the  discussion  involves,  not 
where  or  how  it  is  conducted. 

The  reference  to  the  number  of  individual  agency  members  required 
to  take  action  means  a  quorum.  In  some  cases  this  may  mean  a  simple 
majority.  In  other  cases,  such  as  a  hearing  or  a  meeting  conducted 
by  agency  members  on  behalf  of  the  agency,  it  may  be  less  than  a 
majority  of  the  agency,  and  as  few  as  two  agency  members.  In  three- 
member  agencies,  two  members  will  constitute  a  quorum.  This 
situation  will  require  special  sensitivity  and  judgment.  It  is  not  the 
intent  of  the  bill  to  prevent  any  two  agency  members,  regardles  of 
agency  size,  from  engaging  in  informal  background  discussions  which 
clarify  issues  and  expose  varying  views.  When  two  members  are  less 
than  a  quorum,  such  discussions  would  not  in  any  event  come  under 
the  section's  open  meeting  requirements.  When  two  members  constitute 
a  quorum,  however,  the  agency  must  be  careful  not  to  cross  over  the 
line  and  engage  in  discussions  which  effectively  predetermine  official 
actions.  Members  of  such  agencies  must  use  their  judgment  in  these 
situations,  again  with  the  awareness  that  this  bill  carries  a  presumption 
of  openness.  Their  discussions  should  remain  informal  and  prelimi- 
nary to  avoid  the  open  meeting  requirement. 

EFFECT  OF  SUBSECTION  201(a) 

Any  meeting  falling  outside  the  definition  in  subsection  (a)  is  not 
subject  to  any  of  the  other  provisions  of  the  bill.  If  a  meeting  does 
come  within  the  terms  of  section  201  (a),  it  must  be  open  to  the  public 
unless  it  involves  matters  described  in  subsection  (b).  Except  as  other- 
wise provided  in  the  bill,  the  agency  must  provide  the  public  with 
certain  information  about  the  meeting,  whether  or  not  it  is  open  to  the 
public,  and  keep  a  verbatim  record  of  meetings  closed  to  the  public 
unless  they  involve  cases  of  adjudication.  These  requirements  are  de- 
scribed elsewhere  in  the  section. 

When  a  meeting  must  be  open,  the  agency  should  make  arrange- 
ments for  a  room  large  enough  to  accommodate  a  reasonable  number  of 
persons  interested  in  attending.  Holding  a  meeting  in  a  small  room, 
thereby  denying  access  to  most  of  the  public,  would  violate  this  section 
and  be  contrary  to  its  clear  intent. 

Nothing  in  subsection  (a)  requires  an  agency  to  permit  the  public 
to  actively  participate  in  the  meeting.  Other  statutes  and  agency 
regulations  and  policies  continue  to  govern  such  participation.  Sec- 
tion 201  (a)  only  gives  the  public  the  right  to  attend  meetings,  to  listen 
and  to  observe. 

Section,  201(h).  The  requirements  of  section  201(a)  establish  a  pre- 
sumption in  favor  of  open  meetings.  Subsection  (b)  allows  an  agency 
to  close  a  meeting  under  certain  circumstances,  but  these  are  exceptions 
to  the  underlying  rule  of  openness.  Agencies  wishing  to  close  a  par- 
ticular meeting  will  have  the  burden  of  justifying  their  actions.  This 
approach  reflects  the  philosophy  of  the  bill  that  most  government 
business  can  and  should  be  conducted  in  the  public  eye.  Workable 
limitations  on  openness  are  provided,  but  this  section  assures  that 
openness  is  no  longer  to  be  conceived  as  an  exception  to  the  rule  of 
secrecy. 
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Subsection  (b)  establishes  10  grounds  on  which  an  agency 
may  vote  to  close  meetings  or  portions  of  meetings  to  the  public 
despite  the  rule  of  openness  established  by  subsection  (a).  These 
exemptions  apply  equally  to  agency  subdivisions  authorized  to  take 
agency  action.  Closing  a  meeting  on  these  grounds  is  permissive,  not 
mandatory.  The  agency  should  not  automatically  close  a  meeting  be- 
cause it  falls  within  an  exception.  The  phrase  "Except  where  the 
agency  finds  that  the  public  interest  requires  otherwise,"  emphasizes 
that  an  agency  may  still  decide  that  the  public  good  achieved  by  open- 
ing the  meeting  outweighs  the  advantages  to  be  gained  by  closing  it. 

In  addition  to  closing  a  meeting,  an  agency  may.  on  the  same  10 
grounds,  withhold  information  about  the  meeting  otherwise  required 
by  subsections  (c)  and  (d)  to  be  disclosed.  For  example,  an  agency 
need  not  disclose  the  subject  matter  of  a  closed  meeting,  or  supply  a 
list  of  those  persons  attending  the  meeting,  and  their  affiliation,  if  that 
would  disclose  the  very  information  that  the  meeting  itself  was  closed 
to  protect. 

As  with  sections  101.  102,  and  104,  this  section  provides  specific 
exemptions  rather  than  grants  of  broad,  discretionary  authority  to 
agencies  to  close  their  meetings.  This  is  in  accordance  with  the  bill's 
policy  that  most  meetings  should  be  open,  and  closed  meetings  an  ex- 
ception. These  exemptions  should  not  be  used  to  circumvent  the  spirit 
of  openness  which  underlies  this  legislation. 

The  10  exemptions  apply  when  the  agency  "properly''  determines 
that  a  closed  meeting  is  appropriate.  Improper  determinations  are  sub- 
ject to  enforcement  proceedings  detailed  in  subsections  (*r)  and  (h). 
In  making  its  determination,  the  agency's  must  fairly  conclude 
that  the  meeting  "can  reasonably  be  expected"  to  fall  within  one  of 
the  10  exemptions.  Thus  an  agency  wishing  to  close  a  meeting  need  not 
meet  the  test  of  absolute  certainty,  for  it  might  not  be  possible  to  know 
exactly  what  information  the  meeting  will  disclose.  Rather,  there  must 
only  be  a  reasonable  likelihood,  based  on  the  nature  of  the  issue,  past 
experience  with  the  similar  discussions,  and  the  expressed  intent  of 
agency  members  to  raise  a  sensitive  matter.  Where  the  possibility  that 
a  meeting  will  involve  exempt  matters  is  fairly  remote,  the  meeting 
should  begin  as  an  open  one.  If  the  discussion  does  become  sensitive, 
the  agency  may  always  vote  to  close  the  session. 

The  10  grounds  provided  in  the  act  for  closing  a  meeting  are  as 
follows : 

Section  201(b)  (1).  This  paragraph  covers  meetings  which  disclose 
information  specifically  required  to  be  kept  secret  by  an  Executive 
order  in  the  interests  of  national  defense  or  foreign  policy,  and  which 
is  properly  classified  pursuant  to  such  Executive  order. 

The  wording  exactly  follows  the  1974  amendment  to  the  Freedom  of 
Information  Act.  5  U.S.C.  section  552(b)  (1).  The  phrases  "national 
defense"  and  "foreign  policy"  should  be  given  the  same  meaning 
as  in  the  Freedom  of  Information  Act. 

Subsection  (e)  requires  an  agency  to  keep  a  transcript  or  electronic 
recording  of  a  meeting  closed  to  the  public,  and  subsection  (g)  allows 
a  court  to  examine  the  record  or  other  information  before  ordering 
its  release  or  opening  a  meeting.  A  court  should  therefore  be  able  to 
determine  whether  an  agency  is  acting  properly  if  it  relies  on  this  pro- 
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vision  to  close  a  meeting  to  the  public.  A  holding  analogous  to  that  in 
E.P.A.  v.  Mink,  et  al,  410  U.S.  73  (1973),  in  which  the  court  de- 
clined to  permit  in  camera  inspection  of  classified  documents,  would  be 
contrary  to  the  intent  of  this  exemption.  It  is  expected  that  courts  will 
at  their  discretion  examine  documents  in  camera  to  determine  the  pro- 
priety of  the  agency's  action.  Such  examination  need  not  be  automatic, 
but  in  many  situations  will  definitely  be  necessary.  Before  ordering 
in  camera  inspection,  the  court  may  at  its  discretion  allow  the  Govern- 
ment the  opportunity  to  establish  by  means  of  testimony  or  detailed 
affidavits  submitted  by  a  head  of  the  agency  that  the  meeting,  or  in- 
formation related  to  it,  is  clearly  exempt  from  disclosure  under  this 
section. 

Once  an  agency  properly  classifies  information  relating  to  national 
defense  or  foreign  policy  pursuant  to  an  Executive  order,  another 
agency  cannot  legally  declassify  it.  If  an  agency  subject  to  this  section 
receives  information  properly  classified  by  another  agency,  and  public 
disclosure  of  the  information  is  prohibited,  the  meeting  must  be  closed. 
The  agency  would  have  no  discretion,  for  the  law  provides  that  in 
such  a  case  the  agency  must  accept  on  its  face  the  classification  placed 
on  the  material  by  the  originating  agency.  At  the  same  time,  the  agency 
may  request  the  classifying  agency  to  review  the  classification  and  re- 
move the  restrictions  prior  to  the  meeting. 

Section  201(b)(2).  This  paragraph  exempts  meetings  which  con- 
cern solely  the  agency's  own  internal  personnel  rules  and  practices.  The 
purposes  of  this  clause  are  to  protect  the  privacy  of  staff  members  and 
to  facilitate  the  agency's  internal  administration.  It  is  not  intended  to 
cover  an  agency's  discussion  of  personnel  matters  relating  to  any  other 
agency,  or  to  individuals  working  for  private  employers.  This  word- 
ing parallels  the  Freedom  of  Information  Act,  5  U.S.C.  552(b)  (2). 
This  exemption  does  not  include  directions  to  agency  personnel  con- 
cerning their  responsibility  vis  a  vis  the  public,  such  as  manuals  ex- 
plaining job  functions.  It  includes  only  internal  management  matters. 

In  some  cases  it  will  be  appropriate  for  an  agency  to  open  a  meet- 
ing concerning  matters  of  general  public  interest  even  though  it 
involves  internal  personnel  rules  and  practices.  For  example,  an  agency 
might  open  a  discussion  of  the  propriety  of  an  employee's  actions  dis- 
closing agency  information  to  the  public. 

Section  201(b)  (3).  This  paragraph  applies  to  meetings  which  dis- 
close information  of  a  personal  nature  where  disclosure  would  con- 
stitute a  clearly  unwarranted  invasion  of  the  personal  privacy  of  an 
individual.  This  may  include  a  discussion  of  an  individual's  drinking 
habits  or  health,  or  review  of  a  grant  application  which  requires  as- 
sessing an  individual's  professional  competence.  Or  it  may  include 
reviewing  an  individual's  finances  to  determine  his  eligibility  for 
financial  aid. 

It  is  not  intended  that  agencies  will  close  all  meetings  that  involve 
persona]  information  about  individuals.  Such  restrictiveness  is  not  in 
accord  with  the  policy  of  either  the  bill  or  this  exemption.  Moreover, 
public  officials  and  private  individuals  should  be  subject  to  different 
consideral ions.  For  instance,  a  meeting  might  be  closed  under  this 
paragraph  if  it  concerned  the  competence  of  the  president  of  an  entity 
regulated  by  the  agency.  Yet  if  the  discussion  centered  on  the  alleged 
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incompetence  with  which  a  Government  oflieial  has  carried  out  his 
duties  it  might  well  be  appropriate  to  keep  the  meeting  open,  since  in 
that  case  the  public  has  a  special  interest  in  knowing  how  well  agency 
employees  are  carrying  out  their  public  responsibilities.  This  para- 
graph must  not  be  used  by  an  agency  to  shield  itself  from  political 
controversy  involving  the  agency  and  its  employees  about  which  the 
public  should  be  informed. 

The  main  purpose  of  this  exemption  is  to  protect  an  individual's 
privacy.  It  would  clearly  not  be  appropriate,  therefore,  to  invoke 
this  paragraph  when  the  individual  involved  prefers  the  meeting  to 
be  open.  The  procedures  an  individual  may  follow  if  he  wishes  a 
meeting  to  be  closed  under  this  paragraph  is  detailed  in  subsection 
201  (c)  (1). 

Section  201(b){Jf).  This  paragraph  covers  meetings  which  accuse 
an  individual  or  corporation  of  a  crime,  or  formally  censure  such 
person.  The  term  "formally  censuring  any  person"  includes  formal 
reprimands.  An  agency  may  discuss  a  company's  alleged  crimes,  such 
as  the  submission  of  fraudulent  documents,  and  consider  whether  to 
refer  the  case  to  the  Department  of  Justice  for  prosecution.  An  agency 
regulating  financial  or  security  matters  may  wish  to  censure  a  firm 
for  failing  to  live  up  to  its  professional  responsibilities,  or  an  agency 
may  consider  whether  to  formally  censure  an  attorney  for  his  conduct 
in  an  agency  proceeding.  Opening  to  the  public  agency  discussions 
of  such  matters  could  irreparably  harm  the  person's  reputation.  If 
the  agency  decides  not  to  accuse  the  person  of  a  crime,  or  not  to 
censure  him,  the  harm  done  to  the  person's  reputation  by  the  cpen 
meeting  could  be  very  unfair. 

This  paragraph  insures  that  where  serious  charges  of  this  nature 
are  formally  discussed  by  the  agency,  the  agency  has  the  latitude  to 
close  the  meeting,  even  if  the  discussion  does  not  come  within  the 
precise  terms  of  paragraph  (5),  governing  investigatory  files,  or  any 
other  part  of  subsection  (b).  The  provision  should  not  be  interpreted 
as  grounds  for  closing  every  meeting  placing  a  company  in  a  bad  light. 
To  be  applicable,  the  meeting  must  consider  formal  agency  action 
accusing  a  person  of  a  crime  or  formally  censuring  a  person. 

Section  201  (b)  (5).  This  paragraph  applies  to  meetings  which  dis- 
close information  from  investigatory  records  compiled  for  civil  or 
criminal  law  enforcement  purposes.  A  meeting  could  be  closed,  how- 
ever, only  to  the  extent  that  disclosure  of  records  would  interfere  with 
enforcement  proceedings ;  deprive  a  person  of  a  right  to  a  fair  trial  or 
an  impartial  adjudication ;  constitute  an  unwarranted  invasion  of  per- 
sonal privacy;  disclose  the  identity  of  a  confidential  source;  disclose 
confidential  information  furnished  only  by  a  confidential  source  in  the 
course  of  a  criminal  or  national  security  intelligence  investigation :  dis- 
close investigative  techniques  and  procedures :  or  endanger  the  life  or 
physical  safety  of  law  enforcement  personnel.  This  exemption  is  the 
same  as  the  comparable  provision  in  the  Freedom  of  Information  Act, 
as  amended  in  1974,  5  U.S.C.  section  552(b)  (7).  and  should  be  inter- 
preted in  a  manner  consistent  with  that  act.  It  is  included  in  recog- 
nition of  the  fact  that  premature  public  disclosure  of  certain  matters 
concerning  an  investigation  could  jeopardize  these  investigations  and 
hinder  the  ability  of  the  agencies  to  fulfill  their  statutory  duties. 
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The  investigatory  records  to  be  disclosed  must  have  been  "compiled 
for  law  enforcement  purposes,"  involving  specific  persons.  General  rec- 
ords such  as  annual  surveys  are  not  included  in  this  exemption.  The 
provision  would  be  applicable  to  certain  discussions  of  the  legal 
strategy  and  tactics  to  be  used  in  a  specific  investigation,  such  as  the 
issuance  of  a  subpena  where  public  knowledge  of  the  discussion  might 
lead  to  the  destruction  of  documents.  It  would  apply  to  a  discussion 
identifying  a  particular  individual  as  a  confidential  source  who  sup- 
plied specific  information.  It  would  not,  however,  apply  to  the 
information  supplied  by  the  confidential  source  in  a  civil  law  enforce- 
ment investigation  which  does  not  disclose  the  identity  of  the  source. 
If  agency  consideration  of  the  matter  has  advanced  to  the  point  where 
it  specifically  discusses  the  initiation,  conduct,  or  disposition  of  a  par- 
ticular case  of  adjudication,  paragraph  (9),  rather  than  this  para- 
graph, will  apply.  As  in  the  case  of  the  rest  of  subsection  (b)«  an 
agency  may  not  be  held  to  a  showing  of  obsolute  certainty  before 
invoking  this  provision.  The  meeting  may  be  closed  if  the  agency 
properly  determines,  on  the  basis  of  its  general  experience  and  knowl- 
edge of  the  particular  facts,  that  the  meeting  can  reasonably  be  ex- 
pected to  fall  within  the  terms  of  the  paragraph. 

Section  201(b)  (6).  This  paragraph  applies  to  meetings  which  dis- 
close trade  secrets  or  financial  or  commercial  information  obtained 
from  any  person  where  such  trade  secrets  or  other  information  could 
not  be  obtained  by  the  agency  without  a  pledge  of  confidentiality,  or 
where  such  information  must  be  withheld  from  the  public  in  order  to 
prevent  substantial  injury  to  the  competitive  position  of  the  person  to 
whom  such  information  relates. 

The  trade  secret  exemption  draws  on  current  case  law  and  com- 
mentary regarding  exemptions  for  trade  secrets  and  commercial  or 
financial  information  found  in  other  laws,  especially  the  Freedom  of 
Information  Act,  5  U.S.C.  section  552(b)  (4).  Rather  than  repeat  the 
original  wording  contained  in  the  Freedom  of  Information  Act,  para- 
graph (6)  reflects  as  clearly  as  possible  the  present  direction  of  the 
law. 

Paragraph  (b)  (6)  involves  three  tests.  First,  the  information  must 
be  either  (a)  a  trade  secret,  or  (b)  financial  or  commercial  in  nature. 
For  example  information  relating  to  oil  or  gas  reserves  collected  by 
an  oil  company,  a  technological  invention  of  commercial  value,  and 
the  level  of  a  company's  anticipated  price  rises,  would  all  be  covered  by 
this  paragraph. 

Second,  the  information,  whether  a  trade  secret  or  financial  or  com- 
mercial'information,  must  have  been  directly  or  indirectly  obtained 
from  a  person  as  defined  by  section  3  of  the  bill.  It  includes  informa- 
tion one  agency  has  obtained  from  a  person  and  in  turn  provided  to 
another  agency. 

The  third  test  is  posed  in  the  alternative.  The  first  criteria  is  satis- 
fied if  there  was  no  legal  way  for  the  agency  to  obtain  the  information, 
whether  by  voluntary  or  involuntary  means  without  a  pledge  of  con- 
fVlentialitv.  This  requirement  is  not  satisfied  if  an  agency  could  have 
subpenaed  the  information,  or  if  a  statute  required  the  person  to  fur- 
nish it  to  the  agency,  whether  or  not  the  agency  actually  subpenaed 
the  information.  Pledges  of  confidentiality  do  not  satisfy  this  clause 
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whore  the  agency  could  have  gone  to  court  and  obtained  the  informa- 
tion without  giving  such  a  pledge.  The  purpose  of  this  test  is  to  avoid 
impairing  the  Government's  ability  to  obtain  necessary  information, 
where  governmental  access  to  information  must  depend  on  the  volun- 
tary cooperation  of  private  individuals  and  businesses. 

The  third  test  may  also  be  satisfied,  and  a  meeting  closed,  if  the 
information  must  be  kept  secret  in  order  to  prevent  substantial  injury 
to  the  competitive  position  of  the  person  to  whom  the  information  re- 
lates. This  may  include  information  an  agency  can  obtain  involuntarily 
from  a  person.  The  "competitive  position"  affected  by  public  disclosure 
must  be  that  of  the  person  "to  whom  such  information  relates."  It  does 
not  apply  to  persons  who  can  only  make  a  general  demonstration  of 
commercial  interest  in  the  information  to  be  disclosed.  On  the  other 
hand,  it  does  include  a  person  possessing  a  trade  secret  which  he  has 
not  yet  used,  but  which  he  is  likely  to  put  to  commercial  use  in  the 
future. 

Section  201(b)(7).  This  paragraph  applies  in  certain  specific  in- 
stances where  premature  disclosure  of  information  would  destroy  an 
agency's  ability  to  perform  its  functions  effectively.  Subparagraph 
(A)  applies  to  such  agencies  as  the  Federal  Reserve  Board,  the  Secu- 
rities and  Exchange  Commission,  the  Federal  Deposit  Insurance  Cor- 
poration, and  similar  agencies  that  regulate  currencies,  securities, 
commodities,  or  financial  institions.  The  term  "financial  institutions" 
is  intended  to  include  banks,  savings  and  loan  associations,  credit 
unions,  brokers  and  dealers  in  securities  or  commodities,  exchanges 
dealing  in  securities  or  commodities,  such  as  the  Xew  York  Stock 
Exchange,  investment  companies,  investment  advisers,  self -reg- 
ulatory organizations  subject  to  15  U.S.C.  §  78s.  and  institutional 
managers  as  defined  in  15  U.S.C.  78m(f).  These  agencies  often  dis- 
cuss sensitive  financial  matters.  When  premature  discussion  of  issues 
by  these  agencies  would  either  (?)  lead  to  serious  financial  speculation, 
or  (ii)  seriously  endanger  the  stability  of  a  financial  institution,  the 
meeting  may  be  closed.  A  Federal  Reserve  Board  discussion  of  the  pre- 
carious financial  state  of  a  member  bank  could  be  closed  under  this 
provision.  A  securities  and  Exchange  Commission  discussion  whether 
to  suspend  trading  in  a  certain  stock  would  also  be  included.  Certain 
extremely  sensith'e  financial  actions  cannot  be  disclosed  until  several 
months  after  they  are  taken.  The  wording  therefore  applies  to  an 
agency  discussion  of  action  already  taken,  as  well  as  to  a  proposed 
action.  This  exemption,  as  all  others,  is  prefaced  by  the  phrased  "can 
reasonably  be  expected"  to  disclose  certain  information.  An  agency 
seeking  to  close  a  meeting  would  therefore  not  have  to  conclude  to  an 
absolutue  certainty  that  serious  speculation  would  occur. 

Subparagraph  (B)  applies  to  actions  by  any  agency  when  prema- 
ture disclosure  of  its  plans  would  seriously  frustrate  effective  imple- 
mentation of  its  actions.  An  example  would  include  discussion  of  the 
strategy  an  agency  will  follow  in  collective  bargaining  with  its  em- 
ployees. Public  disclosure  might  make  it  impossible  to  reach  an  agree- 
ment. Or  an  agency  may  consider  imposing  an  embargo  on  the  foreign 
shipment  of  certain  goods.  If  this  were  publicly  known,  all  the  goods 
might  be  exported  before  the  agency  had  time  to  act.  and  the  effective- 
ness of  the  proposed  action  destroyed.  The  discussion  could  involve 
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agency  approval  of  a  proposed  merger,  if  premature  public  disclosure 
of  the  proposal  would  make  it  impossible  for  the  two  sides  to  reach 
an  agreement. 

Subparagraph  (C)  applies  to  premature  disclosure  of  an  agency's 
plans  to  purchase  a  particular  piece  of  land  for  itself.  Public  knowl- 
edge of  the  proposed  action  might  drive  up  the  price  of  the  parcel 
under  consideration,  or  lead  to  considerable  land  speculation. 

The  last  sentence  in  paragraph  (7)  provides  that  an  agency  may 
not  close  a  meeting  pursuant  to  this  paragraph  if  it  has  already  pub- 
licly announced  the  content  or  nature  of  the  action  under  considera- 
tion. Since  the  paragraph  only  applies  when  an  agency  feels  it  must 
act  in  secret,  it  would  be  contrary  to  the  intent  of  this  provision  for 
an  agency  to  rely  on  it  when  the  public  is  already  aware  of  the  actions 
being  considered,  or  where  the  Administrative  Procedure  Act  or  other 
statute  requires  the  agency  to  publicly  announce  its  proposal  before 
taking  final  action.  Thus,  if  an  agency  has  already  announced  a  pro- 
posed rule,  or  generally  disclosed  the  nature  or  content  of  its  proposed 
action,  or  if  it  must  do  so  under  the  requirements  of  the  Administra- 
tive Procedure  Act  before  finally  adopting  the  rule,  discussion  of  the 
proposal  to  issue  a  rule,  or  take  other  action,  could  not  be  closed  under 
this  paragraph.  Discussion  of  a  complaint  that  has  already  been  issued, 
or  which  must  be  issued,  before  final  agency  action  is  taken  may  be 
closed  under  other  paragraphs,  but  not  this  one.  The  proviso  in  the 
last  sentence  of  the  paragraph  will  be  applicable  even  if  an  agency 
has  not  already  disclosed  the  exact  wording  of  the  proposal,  or  dis- 
closed every  detail  of  a  proposed  action.  If  the  agency  has  already 
disclosed  enough  of  the  contert  or  nature  of  the  rule  to  give  the  public 
an  idea  of  what  the  agency  is  proposing,  it  may  not  invoke  para- 
graph (7). 

The  words  "serious"  and  "seriously"  qualify  both  subparagraphs 
(A)  and  (B).  Without  such  a  qualification,  the  provision  could  be 
read  as  endorsing  a  closed  meeting  even  though,  for  example,  the 
amount  of  speculation  it  might  produce  would  be  insignificant,  or 
implementation  of  a  proposed  action  would  only  be  minimally  "frus- 
trated" by  an  open  meeting.  "Serious"  means  that  there  must  be  a 
balancing  test,  just  as  elsewhere  in  this  bill,  to  determine  how  the 
public  interest  is  best  served. 

Section  201(b)  (8).  This  paragraph  applies  to  meetings  which  dis- 
close information  contained  in  or  relating  to  examination,  operating, 
or  condition  reports  on  financial  institutions.  These  reports  are  pre- 
pared by  or  for  the  use  of  such  banking  agencies  as  the  Federal  Re- 
serve Board,  Federal  Deposit  Insurance  Corporation,  and  the  Federal 
Home  Loan  Bank  Board.  This  provision  is  identical  to  exemption 
(b)  (8)  of  the  Freedom  of  Information  Act  and  should  be  interpreted 
in  the  same  way. 

Sect  ton  201  (h)  (0).  This  paragraph  applies  to  meetings  concerning 
the  agency's  participation,  or  preparation  to  participate,  in  a  civil 
action  in  Federal  or  State  court,  or  the  initiation,  conduct,  or  disposi- 
tion of  agency  adjudication  governed  by  section  554  of  title  5,  United 
States  Code,  or  similar  provision. 

The  first  portion  of  the  paragraph  applies  to  an  agency  discussion 
of  its  participation  in  a  civil  action  in  Federal  or  State  court.  This 
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includes  discussions  concerning  whether  the  agency  should  cither  bring 
an  action  itself  or  ask  the  Department  of  Just  ice  to  bring  it.  The  second 
portion  of  the  paragraph  refers  to  formal  adjudications  conducted  by 
the  agency  itself.  The  paragraph  refers  to  an  adjudication  "otherwise 
involving  a  determination  on  the  record  after  opportunity  for  a  hear- 
ing" in  order  to  include  formal  agency  ad  judical  ions  on  t  he  record  not 
governed  by  section  554  of  the  Administrative  Procedure  Act.  The 
paragraph  only  covers  proceedings  which  follow-  sections  556  and  557 
of  the  Administ  rative  Procedure  Act  ,  or  similar  procedures. 

The  committee  felt  that  it  would  be  inappropriate  tor  several  reasons 
to  require  agencies  to  open  meetings  discussing  specific  cases  of  adjudi- 
cation. Public  disclosure  of  an  agency's  legal  strategy  in  a  case  before 
the  agency  or  in  the  courts  could  make  it  impossible  to  litigate  suc- 
cessfully the  action.  Public  discussions  of  the  guilt  or  innocence  of  a 
particular  individual  in  agency  adjudication  could  unfairly  injure  a 
person's  reputation,  or  make  it  impossible  for  him  to  receive  a  fair 
or  impartial  hearing.  Adjudications  of  the  type  covered  by  this  para- 
graph must  already  be  decided  solely  on  the  information  in  the  record. 
Unlike  other  cases,  the  entire  record  on  which  the  agency  must  make 
its  decision  in  adjudication  is  open  to  inspection  by  any  member  of 
the  public.  Section  202  of  the  bill,  prohibiting  ex  parte  contacts,  will 
help  insure  that  such  decisions  are  in  fact  based  solely  on  the  record. 
Finally,  many  aspects  of  the  adjudicative  process,  such  as  the  trial 
before  an  administrative  law  judge  or  appellate  arguments  before  the 
commission  are  generally  open  now  to  the  public. 

To  fall  within  the  provisions  of  this  paragraph  the  discussion  must 
concern  a  particular  case  of  adjudication.  If  the  agency  discusses  a 
particular  series  of  cases,  each  of  which  meets  the  requirements  of  this 
paragraph,  the  meeting  may  also  be  closed.  The  paragraph  would  not 
apply  when  an  agency  discusses  its  adjudication  policies  in  general, 
such  as  the  policy  that  should  be  adopted  towards  all  those  that  may 
violate  a  particular  law. 

Although  a  proceeding  may  technically  involve  an  agency  adjudica- 
tion or  proceeding  in  district  court,  it  may  still  be  possible  for  the 
agency  to  open  its  deliberations  to  the  public.  For  instance,  the  agency 
may  only  be  discussing  a  legal  point.  Or  the  discussion  may  involve  a 
formal  rule  making  proceeding  where  general  agency  poliev.  rather 
than  the  facts  of  a  particular  case,  are  determinative.  Ho1  ding  such 
meetings  in  the  open  would  increase  public  understanding  of  the  laws 
the  agency  administers,  and  the  agency's  interpretation  of  them.  In 
other  cases,  a  particular  aspect  of  the  adjudicative  process  may  be 
required  by  other  law  to  be  open.  In  such  event,  this  provision  would 
not  permit  an  agencv  to  close  a  meeting  otherwise  required  to  be  open. 

Section  201(b)  (10).  This  paragraph  applies  to  meetings  which  in- 
volve information  required  to  be  kept  secret  by  another  statute.  In 
such  case,  the  agency  must  close  its  meetings  notwithstanding  the  per- 
missive nature  of  section  201(b). 

Statutes  which  permit  Government  officials  to  withhold  information 
on  general  discretionary  grounds  such  as  "in  the  public  interest"  are 
not  included  here.  Thus,  the  statute  involved  in  Administrator,  FAA  v. 
Robertson,  95  S.  Ct.  2140  (1975),  would  not  qualify  for  this  exemp- 
tion. Nor  would  the  provisions  of  the  Freedom  of  Information  Act 
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apply  since  that  statute  permits  but  does  not  require  the  agency  to  keep 
any  information  from  the  public.  The  provision  only  refers  to  statutes 
which  require  specific  types  of  information  to  be  withheld  from  the 
public,  of  which  describe  by  particular  criteria  the  type  of  information 
that  must  not  be  disclosed.  For  example,  individual's  income  tax  return 
could  be  discussed  in  private  under  this  provision,  pursuant  to  26 
U.S.C.  6103.  The  limitations  on  the  public  disclosure  of  information 
imposed  on  agencies  by  the  Privacy  Act,  5  U.S.C.  552a  (b),  would 
also  apply.  The  statute  governing  disclosure  of  information  about 
complaints  received  by  the  Equal  Employment  Opportunity  Commis- 
sion, 4:2  U.S.C,  2000e-5(b),  would  come  within  this  paragraph. 

Section  201  (c).  Subsection  (c)  establishes  the  procedures  an  agency 
must  follow  if  it  wishes  to  close  a  meeting  under  subsection  (b).  The 
subsection  will  be  inapplicable  when  an  agency  meeting  remains  open. 
In  those  rases  where  an  agency  meeting  must  be  closed,  this  subsection 
permits  closure  in  a  way  that  will  not  interfere  with  the  efficient  or 
expeditious  conduct  of  agency  business. 

Paragraph  (1)  provides  that  a  meeting  may  be  closed  only  by  a 
majority  vote  of  the  entire  membership  of  the  agency.  The  vote  of  a 
simple  majority  of  a  quorum  would  not  suffice  to  close  the  meeting. 
Subdivisions  of  the  agency  are  subject  to  the  same  requirements.  Each 
vote  must  be  recorded  and  must  be  made  public  by  the  agency  within 
one  day.  Where  a  meeting  of  agency  heads  is  convened  to  discuss  the 
matter,  no  proxies  are  allowed.  The  voting  procedures  specified  in 
paragraph  (1)  are  equally  applicable  to  the  other  votes  an  agency 
may  be  required  to  take  pursuant  to  this  bill.  Closing  an  agency  meet- 
ing, or  denying  the  public  information  about  it.  is  a  significant  deci- 
sion. It  should  not  be  taken  without  the  concurrence  of  a  majority 
of  the  entire  body,  and  in  accordance  with  the  other  procedures  speci- 
fied in  this  paragraph. 

If  an  agency  needs  to  close  only  certain  portions  of  a  meeting,  its 
vote  must  be  in  specific  reference  to  those  portions.  It  is  recognized  in 
section  201  that  an  agency  may  have  to  close  a  portion  of  a  meeting, 
but  that  the  remainder  of  the  meeting  may  remain  open.  In  such  cases 
the  closed  portions  of  the  meeting  are  governed  by  the  same  proce- 
dures as  if  it  were  a  seoarate  meeting.  Thus  references  throughout  sec- 
tion 201  to  meetings  that  an  agency  wishes  to  close  are  also  intended 
to  refer  to  a  portion  or  portions  of  a  meeting  which  an  agency  wishes 
to  close. 

Generally,  a  separate  vote  must  be  taken  on  each  meeting,  or  por- 
tion of  a  meeting,  the  agency  wishes  to  close.  A  single  vote  can  be 
taken,  however,  to  close  a  series  of  meetings,  where  all  the  meetings 
will  be  held  within  a  30-day  period  and  involve  the  same  "particular 
matters. "  The  latter  phrase  means  more  than  general  similarity  of 
content.  It  must  involve  the  same  agenda  item,  such  as  a  particular 
bank  application,  a  proposal  to  suspend  trading  in  a  particular  se- 
curity, or  the  like.  This  provision  was  added  so  that  the  agency  would 
not  have  to  vote  repeatedly  on  whether  to  close  the  same  discussion 
which  stretches  over  more  than  one  meeting.  The  procedures  govern- 
ing the  closing  of  meetings  also  apply  should  an  agency  wish,  pur- 
suant to  subsection  (b).  to  withhold  information  about  the  meeting 
otherwise  required  by  subsections  (c)  and  (d)  to  be  disclosed. 
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Agency  members  will  not  normally  need  to  moot  to  decide  whether 
to  close  a  subsequent  meeting  or  to  decide  upon  the  Agenda  for  the 
meeting;  It  is  anticipated  that  the  agencies  will  instead  use  notation 
voting,  or  similar  procedures,  to  determine  whether  to  oloso  the  moot- 
ing. As  is  currently  tho  caso.  t he  agenda  may  be  prepared  by  informal 
moans  which  do  not  require  the  convening  of  all  the  agency  heads. 
Nothing  in  this  subsection  is  intended  to  prohibit  such  procedures.  If, 
however,  a  matter  of  unusual  importance  has  generated  great  public 
interest,  the  agency  heads  may  choose  to  have  a  separate  preliminary 
meeting  to  decide  whether  to  closo  a  mooting.  Whore  the  agency  has 
such  a  preliminary  meeting,  it  too  would  have  to  ho  open  unless  closed 
pursuant  to  subsection  (b).  Such  a  meeting  would  be  subject  to  the 
same  notice  requirements,  and  exceptions,  as  any  other  mooting. 

In  some  cases  a  person  may  believe  that  an  agency  meeting  directly 
affecting  him  would  constitute  an  invasion  of  personal  privacy  (section 
201(b)(3)),  accuse  him  of  criminal  charges  (section  201(b)(4)).  or 
disclose  information  affecting  him  in  an  investigatory  file  (section 
201(b)  (5)).  The  subsection  specifically  recognizes  the  right  of  a  per- 
son in  such  circumstances  to  ask  the  agency  to  close  the  meeting.  If  one 
member  of  the  agency  concludes  that  the  person  may  be  directly  and 
adversely  affected  by  holding  the  meeting  in  public,  tho  entire  agency 
must  vote  on  whether  to  close  the  meeting.  The  purpose  of  this  clause 
is  to  insure  that  an  agency  considers  any  person's  legitimate  concern 
that  an  open  meeting  may  harm  him  in  a  direct  and  personal  manner. 
It  should  help  guarantee,  for  instance,  that  an  agency  does  not  inadver- 
tently overlook  the  possibility  that  a  particular  discussion,  if  held  in 
public,  would  constitute  an  invasion  of  personal  privacy  or  disclose 
tho  identity  of  a  confidential  source. 

Section  201  (c)  (2).  Paragraph  (2)  requires  an  agency  to  publish  a 
full  written  explanation  of  its  decision  to  close  any  meeting  within 
one  day  of  the  vote  to  do  so.  A  list  of  persons  expected  to  attend  the 
closed  meeting,  and  their  affiliations  must  accompany  the  explanation 
except  as  provided  by  subsection  (b).  The  explanation  should  not  only 
refer  to  the  specific  paragraph  in  subsection  (b)  which  the  agency  is 
invoking,  but  explain  why  tho  specific  discussion  falls  within  tho 
paragraph  cited,  the  relative  advantages  and  disadvantages  to  the  pub- 
lic of  holding  the  meeting  in  closed  or  open  session,  and  why  the 
agency  concluded  on  balance  that  the  public  interest  would  best  be 
served  by  closing  the  meeting.  The  explanation  and  the  accompanying 
list  need  not  disclose  information  described  in  subsection  (b).  where 
such  disclosure  would  have  the  same  undesirable  effect  as  opening  the 
meeting  itself.  In  all  but  the  most  extraordinary  circumstances,  how- 
ever, the  agency  should  be  able  to  give  some  specific  explanation  of  its 
action.  In  such  case,  the  agency  must  do  so  in  as  detailed  terms  as 
possible. 

Section  201  (c)  (S).  Paragraph  (3)  provides  that  any  agency  which 
will  be  closing  a  majority  of  its  meetings  under  paragraph  (6). 
(7)  (A),  (8),  or  (9)  of  subsection  (b)  may  do  so  by  regulation,  and 
under  expedited  procedures.  The  agency  can  qualify  under  this  sub- 
section if  it  must  close  a  majority  of  its  meetings  under  any  one  of  these 
paragraphs,  or  under  two  or  more  of  these  paragraphs.  Paragraph  (3) 
will  largely  apply  to  agencies  which  regulate  financial  institutions. 
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securities,  or  commodities,  and  which  will  often  have  to  conduct  their 
sensitive  business  in  private,  and  on  short  notice.  It  will  also  apply  to 
agencies  whose  primary  or  sole  task  is  to  conduct  cases  of  adjudica- 
tion. Agencies  which  may  possibly  issue  regulations  pursuant  to  these 
provisions  include  the  Federal  Keserve  Board,  the  Securities  and  Ex- 
change Commission,  and  the  National  Labor  Relations  Board. 

The  records  of  agency  meetings  over  the  past  several  years  should 
indicate  whether  an  agency  may  properly  close  a  majority  of  its  meet- 
ings under  this  paragraph.  Even  if  it  could  close  a  majority  of  its 
moorings,  r.n  agency  should  examine  whether  it  will  really  need  to  close 
such  a  large  number  of  its  meetings  under  the  specific  paragraphs  cited 
in  subsection  (c)  (3).  Full  recognition  must  be  given  to  the  fact  that 
this  bill  establishes  a  new  principle  of  openness  that  is  equally  ap- 
plicable to  all  agencies. 

The  issuance  of  any  regulations  pursuant  to  subsection  (c)  (3)  shall 
be  governed  by  subsection  (f).  The  regulations  should  fully  document, 
on  the  basis  of  the  past  history  of  agency  meetings,  the  likelihood  that 
it  will  have  to  close  a  majority  of  its  meetings  pursuant  to  paragraph 
(6). (7)  (A),  (8)  or  (9).  The  regulation  should  also  specify  in  detail 
the  types  of  meetings  to  which  the  regulations  apply  and  which  exemp- 
tion is  relied  upon  as  the  grounds  for  closing  each  type  of  meeting. 

An  agency  that  lias  properly  issued  such  regulations  may  announce 
in  advance  of  a  particular  meeting  that  it  proposes  to  close  the  meeting 
pursuant  to  its  regulations.  The  agency  then  need  only  vote  at  the 
beginning  of  the  meeting  itself  that  the  meeting  should  in  fact  be 
closed. 

An  agency  which  operates  under  regulations  authorized  by  this 
paragraph  need  not  comply  with  the  remainder  of  subsection  (c),  or 
the  notice  requirement  imposed  by  subsection  (d).  with  respect  to  any 
meeting  closed  by  regulation.  One-week  notice  to  the  public  of  the 
meeting  would  not  be  necessary.  The  agency  must,  however,  provide 
a  public  announcement  of  the  date,  place,  and  subject  matter  of  the 
meeting  at  the  earliest  practicable  opportunity.  This  announcement 
should  be  similar  to  that  required  by  subsection  (d).  Disclosure  of  in- 
formation about  a  meeting  governed  by  subsection  (c)  (3)  is  also  sub- 
ject to  subsection  (b),  so  that  information  otherwise  required  to  be 
disclosed  in  the  public  announcement  of  the  meeting,  may  be  withheld 
if  it  falls  within  the  provisions  of  subsection  (b).  As  used  in  this  sub- 
section, the  term  "earliest  practicable  opportunity"  has  the  same  mean- 
ing as  in  subsection  (d).  If  an  agency  subject  to  this  paragraph  wishes 
to  change  the  subject  matter  of  a  previously  announced  meeting,  it  may 
do  so  at  the  earliest  practicable  opportunity,  just  as  in  the  case  of  a 
mooting  governed  by  subsection  (d). 

Section  201(d).  This  subsection  requires  advance  public  notice  of 
all  agency  meetings.  Such  information  must  be  made  available  by  an 
agency  in  order  to  make  the  public's  right  to  attend  a  meeting 
meaningful. 

The  subsection  requires  the  agency  in  most  cases  to  publicly  an- 
nounce the  date,  place,  subject  matter  of  a  meeting,  and  whether  open 
or  clo-ed.  at  leasf  one  week  beforehand.  The  identification  of  the  sub- 
ject matter  must  be  adequate  to  inform  the  general  public  thoroughly, 
referring,  for  example,  to  a  specific  docket  number,  the  name  of  the 
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applicant,  the  identity  of  the  proposed  rule,  and  the  like.  Reference  to 
a  generic  subject  matter,  such  as  "consumer  complaints,"  or  "applica- 
tions for  new  routes,"  does  not  meet  the  requirements  of  this  subsection. 

If  a  majority  of  the  entire  membership  of  the  agency  votes  that 
agency  business  requires  a  meeting  to  be  held  with  less  than  7  days 
notice,  the  required  public  notice  must  still  be  provided  at  the  earliest 
practicable  date.  This  provision  allows  agencies  to  schedule  a  meeting 
where  consideraion  of  an  emergency  matter  can  not  be  delayed  7  days. 
It  recognizes  that  the  public  interest  in  obtaining  rapid  agency  action 
may  at  times  override  the  public  interest  in  receiving  advance  notice  of 
meetings.  This  clause  does  not,  however,  allow  an  agency  to  wait  until 
the  last  moment  to  schedule  a  meeting,  when  agency  business  truly  re- 
quires it,  if  the  meeting  could  have  been  scheduled  in  time  to  give  the 
public  a  weeifs  notice. 

When  notice  of  a  meeting  is  provided  less  than  7  days  in  advance,  it 
must  still  be  provided  "at  the  earliest  practicable  opportunity."  In 
most  cases  this  should  still  permit  several  days  notice  to  the  public.  If 
the  need  is  genuine,  however,  the  announcement  may  be  made  only 
hours  in  advance  of  the  meeting.  In  the  unusual  case,  the  announce- 
ment may  have  to  be  issued  simultaneously  with  the  convening  of  the 
meeting.  Or  a  meeting  which  has  already  started  as  an  open  one,  may 
suddenly  have  to  be  closed  if  some  sensitive  matters  unexpectedly 
arises.  Even  if.  in  such  circumstances,  the  public  does  not  in  fact  learn 
of  the  meeting  until  after  it  has  occurred,  the  announcement  must  be 
made  to  provide  a  record  of  such  meetings. 

After  a  meeting  is  scheduled  and  public  announcement  provided,  the 
subject  matter  of  the  meeting  or  the  decision  to  open  or  close  the  meet- 
ing, may  be  changed  if  two  conditions  are  satisfied.  First,  a  majority 
of  the  entire  membership  of  the  agency  must  vote  that  agency  business 
requires  the  change,  and  that  earlier  announcement  of  the  change  was 
not  possible.  Second,  an  agency  must  publicly  announce  the  change  at 
the  earliest  practicable  opportunity.  The  same  considerations  as  dis- 
cussed above  apply  to  the  timing  and  nature  of  such  announcements. 

This  procedure  anticipates  cases  when  agency  business  requires  that 
a  matter  be  added  to  an  agenda  on  a  few  days  or  even  a  few  hours 
notice.  For  example,  a  motor  carrier  may  apply  for  an  emergency  tem- 
porary operating  license  in  order  to  provide  fuel.  food,  clothing  or  the 
like  to  those  who  need  it  immediately.  Agency  action  within  days  or 
hours  may  be  necessary.  In  such  a  case,  the  matter  could  be  added  to 
the  already  announced  agenda  of  the  meeting,  or  the  agency  could  call 
a  separate  meeting  to  consider  the  matter.  The  decision  to  close  a  meet- 
ing previously  open  to  the  public  might  also  occur  on  short  notice,  or 
even  at  the  meeting  itself,  when  a  new  subject  or  new  facts  arise.  The 
provision  is  designed  to  provide  the  flexibility  necessary  to  insure  expe- 
ditious ngency  action. 

Whenever  an  agency  provides  public  announcement  of  its  meet- 
ings, it  should  use  a  variety  of  means  to  insure  that  the  informa- 
tion reaches  the  public  as  ouieklv  and  reliably  as  nossible.  Aq-encie^ 
may  wish  to  issue  a  weekly  calendar  of  scheduled  meetings.  Such 
calendars  could  be  mailed  to  those  who  exnress  sneeial  interest  in  being 
informed  about  the  agenev's  activities.  Agencies  should  also  use  public 
bulletin  boards,  press  releases,  and  recorded  telephone  messages  de- 
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scribing  the  status  of  agency  meetings  scheduled  for  the  next  7  days. 

There  is  no  requirement  that  announcement  of  the  meeting  or  any 
changes  made  concerning  such  meetings  appear  in  the  Federal  Register 
prior  to  the  meeting.  However,  this  should  be  done  whenever  possible. 
In  any  event,  the  information  must  be  printed  in  the  Federal  Register 
as  soon  as  possible  following  the  first  public  announcement.  Even  if 
this  does  not  occur  until  after  the  meeting,  such  notice  will  provide 
a  record  of  all  agency  meetings  in  a  single  publication  widely  avail- 
able to  members  of  the  public. 

The  subsection  also  requires  an  agency,  when  announcing  its  meet- 
ings, to  include  the  name  and  telephone  number  of  an  agency  em- 
ployee whom  the  public  may  contact  for  more  information  about  the 
meeting.  This  is  a  practice  already  followed  with  success  by  some 
agencies  in  connection  with  meetings  between  agency  officials  and 
members  of  the  public. 

Section  201(e).  This  subsection  requires  that  a  complete  verbatim 
transcript  or  electronic  recording  be  made  of  each  meeting  the  agency 
votes  to  close,  unless  it  is  a  meeting  concerned  solely  with  adjudicative 
matters  covered  by  subsection  201(b)  (9).  Where  an  agency  makes  an 
electronic  recording  of  the  meeting,  rather  than  a  written  transcript, 
the  tape  should  be  coded,  or  other  records  kept,  adequate  to  identify 
each  speaker.  The  agency  must  on  its  own  initiative  promptly  pro- 
vide to  the  public  the  complete  transcript  or  electronic  recording  of 
any  item  on  the  agenda  where  no  significant  portion  of  its  discussion 
would  disclose  information  falling  within  subsection  (b).  If  only  one 
or  two  brief  references  to  sensitive  matters  were  made  in  a  lengthy 
discussion  of  an  item  on  the  agenda,  the  record  of  the  discussion,  minus 
the  one  or  two  references,  must  be  made  public.  Agencies  need  not  edit 
a  transcript  or  electronic  recording  of  the  Commission's  discussion  of 
a  particular  matter  word  by  word  so  as  to  make  abbreviated  portions 
of  the  record  of  the  meeting  available  to  the  public.  Where  sensitive 
matters  are  an  integral  part  of  the  record  of  the  discussion  of  a  matter, 
no  part  of  the  record  need  be  made  public.  The  reference  to  each  item 
on  the  agenda,  or  the  testimony  of  each  witness,  includes  each  easily 
identifiable  segment  of  a  meeting.  Even  if  an  agency  does  not  in  fact 
have  a  formal  agenda  for  the  meeting,  or  receive  testimony,  the  phrase 
would  include  the  agency's  discussion  of  each  separate  issue  or  other 
equivalent  matter  which  it  takes  up  at  the  meeting. 

The  subsection  does  net  require  the  agency  to  follow  any  specified 
procedure  in  determining  whether  to  make  the  record  of  a  meeting 
available  to  the  public.  It  does  not  require,  for  example,  that  a  record 
of  the  vote  be  provided  the  public,  or  even  that  a  formal  vote  on  the 
matter  be  taken. 

The  requirement  that  agencies  keep  a  transcript  or  electronic  re- 
cording of  a  closed  meeting  constitutes  an  integral  part  of  the  open 
meeting  requirements  of  the  bill.  Subsection  (e)  should  be  used  to 
inform  the  public  about  the  bulk  of  the  discussion  of  any  item  on  the 
agenda  where  the  consideration  of  sensitive  matters  occurs  in  an  easily 
identifiable  segment  of  the  discussion  occupying  only  a  small  portion 
of  the  time  devoted  to  the  entire  agenda  item.  Or  it  may  be  that  an 
entire  discussion  does  not  in  fact  involve  any  sensitive  matters  jusi  tying 
the  closing  of  a  meeting,  even  though  the  agency  reasonably  expected  it 
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would  when  it  closed  the  discussion.  In  yet  other  instances  a  meeting 
will  be  closed  because  it  involves  matters  which  are  sensitive  at  the 
time,  such  as  the  regulation  of  financial  institutions,  that  would  cause 
financial  speculation  if  disclosed  prematurely.  Later,  however,  the  dis- 
cussion's sensitive  nature  may  disappear.  An  agency  must  then  pub- 
licly release  the  record  of  its  meeting  at  a  later  date  when  paragraph  7 
no  longer  applies.  Finally,  subsection  (e)  will  permit  interested  mem- 
bers of  the  public  to  learn  what  transpired  at  a  meeting  which  a  court 
later  holds  was  improperly  closed. 

The  transcripts  and  recordings  that  may  be  made  public  must  be 
promptly  placed  in  a  public  document  room.  The  agency  must  do  this 
on  its  own  initiative,  rather  than  waiting  until  it  receives  a  particular 
request.  Where  a  meeting  was  unnecessarily  closed  to  the  public  it 
should  take  the  agency  a  week  or  less  to  make  the  record  available  to 
the  public.  The  room  for  storing  the  transcript  or  electronic  recording 
must  be  easily  accessible  to  the  public  in  an  unrestricted  area  of  the 
building.  In  the  case  of  electronc  recordings  some  provision  must,  of 
course,  be  made  to  permit  members  of  the  public  to  listen  to  them, 
and  to  identify  each  speaker.  Copies  of  transcripts,  or  transcriptions 
of  the  tapes  identifying  all  speakers,  must  be  provided  at  the  actual 
cost  of  duplication  or  transcription.  If  a  person  requests  a  copy  of  a 
tape,  rather  than  a  transcription  of  it,  this  should  also  be  provided 
at  the  actual  cost  of  copying. 

When  people  ask  for  copies  of  the  records  of  meetings  available  to 
the  public,  agencies  should  follow  procedures  similar  to  those  adopted 
under  the  Freedom  of  Information  Act,  5  U.S.C.  section  552(a)(4) 
(A).  Regulations  should  be  promulgated,  pursuant  to  subsection  (f), 
which  specify  a  uniform  schedule  of  fees.  The  fees  should  be  limited 
to  reasonable  standard  charges  for  duplication,  which  may  include 
appropriate  pro  rata  labor  costs.  Fees  should  not  be  used  to  discourage 
requests  for  copies  of  the  record  of  a  meeting.  Documents  should  be 
furnished  at  a  reduced  or  zero  charge  when  the  agency  determines 
that  such  action  is  in  the  public  interest,  or  will  primarily  benefit  the 
general  public. 

The  transcripts  or  tapes  must  be  maintained  by  the  agency  for  2 
years,  or  for  1  year  after  the  conclusion  of  the  proceeding  to  which 
they  relate,  whichever  occurs  later.  If  an  agency  discusses  the  initia- 
tion of  a  proposed  investigation  at  a  closed  meeting,  the  record  should 
be  retained  until  the  investigation,  and  any  agency  adjudication  aris- 
ing from  it.  is  completed  and  final  agency  action  taken. 

Section  201(f).  This  subsection  requires  each  agency  to  promulgate 
regulations  implementing  the  requirements  of  subsections  (a)  through 
(e)  within  180  days  after  enactment  of  the  act.  The  regulations 
should,  for  example,  describe  how  the  agency  will  publicly  announce 
its  meetings,  establish  procedures  for  closing  meetings  where  neces 
sary.  specify  how  the  public  can  obtain  records  of  formerly  closed 
meetings,  and  at  what  cost.  Any  agencv  that  invokes  the  provisions  of 
subsection  201(c)(3)  must  issue  implementing  regulations  pursuant 
to  this  subsection. 

If  an  agency  does  not  promulgate  regulations  within  180  davs. 
any  person  may  bring  a  proceeding  in  the  U.S.  District  Court  for  the 
District  of  Columbia  to  compel  issuance  of  the  regulations.  Any  per- 
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son  has  the  right  to  challenge  the  adequacy  of  the  regulations  that 
are  issued  by  the  agency  in  the  District  of  Columbia  of  Appeals. 
A  person  may  invoke  this  provision,  for  instance,  to  challenge  the 
applicability  of  subsection  (c)  (3)  to  a  particular  agency.  If  an  issue 
is  too  speculative  or  remote,  the  Court  of  Appeals  may  refuse  to 
entertain  the  suit.  Any  person  has  standing  to  bring  an  action  since 
the  bill  is  designed  to  protect  the  right  of  the  general  public  to  attend 
agency  meetings.  Thus,  standing  to  bring  action  under  this  section 
cannot  be  limited  to  only  those  persons  who  may  be  directly  affected 
by  particular  agency  action  taken  at  the  meeting.  Any  person  with 
sufficient  interest  in  the  matter  to  want  to  bring  suit  under  this  section 
will  be  able  to  do  so. 

Section  201(g).  This  subsection  gives  the  U.S.  district  courts  juris- 
diction to  enforce  the  requirements  of  subsections  (a)  through  (e) 
by  declaratory  judgment,  injunction,  or  other  appropriate  relief.  Any 
person  may  bring  an  action  in  the  district  where  he  resides  or  has  his 
business,  or  where  the  agency  is  headquartered,  prior  to  or  within 
60  days  after,  the  meeting  to  which  the  violation  relates.  If  the  agency 
fails  to  announce  the  meeting  when  required  by  subsection  (d),  the 
suit  may  be  brought  within  60  days  after  the  date  that  any  public 
announcement  is  actually  made.  If  an  agency  provides  no  public  an- 
nouncement at  all.  the  60-day  requirement  is  inapplicable. 

Before  instituting  a  suit,  the  plaintiff  must  first  notify  the  agency 
and  give  it  a  reasonable  period  of  time,  not  to  exceed  10  days,  to  cor- 
rect the  violation,  or  to  prevent  it  from  occurring  in  the  first  place. 
If  the  plaintiff  is  seeking  to  open  a  meeting  which  has  not  yet  been 
held,  he  need  not  give  the  agency  more  than  2  days  to  act.  Under 
certain  circumstances,  reasonable  notice  will  be  less  than  the  maximum 
possible  period.  Where  the  meeting  will  be  held  in  less  than  2  days, 
for  example,  a  reasonable  length  of  time  might  be  only  several  hours. 
While  a  person  waits  for  a  response  to  his  request  that  the  agency 
correct  an  asserted  violation,  the  60-day  statute  of  limitations^shall 
be  tolled. 

It  is  important  that  actions  brought  under  this  subsection  be  han- 
dled expeditiously  in  order  for  public  participation  to  be  meaningful. 
Accordingly,  the  defendant  must  serve  his  answer  within  20  days  after 
service  of  the  complaint. 

The  burden  of  proof  is  on  the  agency  to  sustain  its  conduct.  This  is 
in  accord  with  the  presumption  of  openness  established  in  the  bill. 
Those  who  wish  to  operate  in  secrecy  should  have  to  justify  it.  Further- 
more, in  most  cases  the  agency  will  be  the  only  party  in  possession  of 
information  that  might  justify  closing  the  meeting.  The  burden  must 
therefore  be  on  the  agency  to  produce  any  facts  that  may  support  its 
action.  In  deciding  cases,  the  court  may  examine  in  cameYa  any  tran- 
script or  recording  of  a  closed  meeting,  and  take  additional  evidence  as 
needed.  In  appropriate  cases,  it  may  also  permit  attornevs  for  all 
parties  to  examine  the  record  of  the  meeting  and  argue  the  case  in 
camera. 

Under  subsection  (g)  the  court  may  grant  appropriate  equitable 
relief.  This  may  include  ordering  an  agency  to  open  a  meeting  it  had 
planned  to  close,  ordering  the  release  of  the  record  of  an  improperly 
closed  meeting,  or  issuing  a  declaratory  judgment. 
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The  subsection  specifically  provides  that  it  does  not  confer  any 
jurisdiction  on  district  courts  to  invalidate  agency  action  taken  at  an 
illegally  closed  meeting.  This  provision  is  also  intended  to  prohibit  the 
district  court  from  enjoining  any  action  taken  at  an  improperly  closed 
meeting,  or  compelling  the  agency  to  take  any  action,  where  the  action 
in  question  is  not  directly  related  to  the  requirements  of  this  bill.  Any 
relief  the  district  court  does  grant  pursuant  to  this  subsection  is  sub- 
ject to  the  requirement  that  it  be  with  due  regard  for  orderly  admin- 
istration and  the  public  interest,  as  well  as  the  interests  of  the  parties. 
Normally  it  should  not  be  necessary  for  a  court  to  enjoin  the  holding 
of  a  meeting  in  order  to  correct  violations  of  this  section.  The  court 
may  do  so,  however,  where,  for  example,  the  agency's  violation  is 
flagrant,  or  where  the  matter  does  not  demand  immediate  action,  and 
the  public  interest  in  the  matter  is  great. 

As  in  the  case  of  subsection  (f ),  any  member  of  the  public  lias  stand- 
ing to  bring  suit  under  this  subsection.  The  subsection  authorizes  suit 
to  be  brought  against  an  individual  member  of  the  agency,  as  well  as 
the  agency  itself.  This  provision  is  required  by  subsection  (i).  which 
permits  a  court  to  assecs  costs  against  an  individual  member  of  an 
agency  in  certain  extraordinary  cases.  As  in  other  instances  when  a 
Government  official  is  named  as  a  defendant  in  a  suit,  the  Federal  Gov- 
ernment should  defend  individual  agency  members  sued  under  this 
subsection. 

Section  201(h).  This  subsection  allows  any  Federal  court  otherwise 
authorized  by  law  to  review  other  agency  action  to  also  review  an 
agency's  compliance  with  this  section.  If  the  action  an  agency  took 
at  a  closed  meeting  was  not  otherwise  reviewable  by  the  court,  this 
subsection  would  not  make  that  action,  or  the  agency's  compliance  with 
this  subsection  reviewable.  Review  of  agency  compliance  with  this 
section  may  be  conducted  imder  this  subsection  at  the  request  of  any 
person  who  may  otherwise  properly  participate  in  the  judicial  review 
proceeding  pursuant  to  5  U.S.C.  section  702.  or  other  applicable  law. 
For  example,  a  company  challenging  the  validity  of  an  agency  rule, 
may  include  in  its  challenge  the  fact  that  the  agency  adopted  the 
rule  in  a  meeting  improperly  closed  to  the  public. 

The  reviewing  court  can  afford  any  relief  it  deems  appropriate. 
This  may  include  ordering  the  release  of  a  transcript  of  an  improperly 
closed  meeting.  It  may  also  include  reversing  an  agency  action  on  the 
grounds  that  it  was  taken  at  a  meeting  improperly  closed  to  the  public. 
It  is  expected  that  a  court  will  reverse  an  agency  action  solely  on  such 
grounds  only  in  rare  instances  where  the  agency's  violation  is  inten- 
tional and  repeated,  and  the  public  interest  clearly  lies  in  reversing 
the  agency  action. 

Section  201  (i) .  This  subsection  allows  the  court  to  assess  against  any 
party  the  reasonable  attorney  fees  and  other  litigation  costs  incurred 
by  any  party  who  substantially  prevails  in  an  action  brought  pursuant 
to  subsection  (f).  (g),  or  (h).  Other  litigation  costs  may  include 
reasonable  fees  for  attorneys  and  expert  witnesses.  This  portion  of  the 
subsection  is  based  on  similar  provisions  in  the  Freedom  of  Informa- 
tion Act  (5  U.S.C.  552(a)(4)(E))  and  the  Privacy  Act  (5  U.S.C. 
552a(g)(2)(B)). 

Cost  may  be  assessed  against  an  individual  agency  member,  rather 
than  against  the  agency  itself  or  the  United  States,  only  when  the 
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agency  member  has  intentionally  and  repeatedly  violated  section  201. 
Costs  may  only  be  assessed  against  the  plaintiff  under  this  subsection 
when  he  lias  brought  a  suit  for  frivolous  or  dilatory  reasons.  The 
committee  feels  these  provisions  will,  on  the  one  hand,  help  assure 
compliance  with  the  section,  and,  on  the  other  hand,  prevent  unneces- 
sary litigation  against  an  agency  already  in  compliance. 

Section  201  (j).  This  subsection  requires  agencies  subject  to  section 
to  annually  report  to  Congress  on  their  compliance  with  the  sec- 
tion. The  report  must  include  the  number  of  meetings  open  and  closed 
to  the  public,  reasons  for  closing  the  meetings,  and  a  description  of 
any  litigation  brought  against  the  agency  under  this  section. 

SECTION  2  02 — PROHIBITION  OF  EX  PARTE  COMMUNICATIONS 

Section  202 (a).  This  subsection  amends  the  provisions  of  the  Ad- 
ministrative Procedure  Act  governing  adjudication  and  formal  rule- 
making (4  U.S.C.  557)  by  establishing  a  broad  prohibition  against  ex 
parte  communications  in  such  formal,  trial-type  proceedings.  It 
applies  to  all  agencies  governed  by  the  Administrative  Procedure  Act, 
whether  or  not  the  agency  is  subject  to  section  201  of  the  bill.  Such  a 
prohibition  is  presently  implied  by  section  556(e)  of  the  Administra- 
tive Procedure  Act  which  states  that  "the  transcript  of  testimony  and 
exhibits,  together  with  all  papers  and  requests  filed  in  the  proceeding, 
constitute  the  exclusive  record  for  decision."  Yet  the  act  contains  no 
general  statutory  prohibition  against  ex  parte  contacts.  If  a  court  now 
wishes  to  invalidate  an  agency  proceeding  because  of  ex  parte  contacts, 
it  must  rely  on  constitutional  standards,  rather  than  specific  provi- 
sions. See  e.g.,  Sangamon  Valley  Television  Corp.  v.  F.C.C.,  269  F.  2d 
221  (1959).  Section  202  provides  for  the  first  time  a  clear,  statutory 
prohibition  of  ex  parte  contacts  of  general  applicability. 

The  prohibition  only  applies  to  formal  agency  adjudication.  In- 
formal rulemaking  proceedings  and  other  agency  actions  that  are  not 
required  to  be  on  the  record  after  an  opportunity  for  a  hearing  will  not 
be  affected  by  the  provision. 

The  ex  parte  rules  established  by  this  section  do  not  repeal  or  modify 
the  ex  parte  rules  agencies  have  already  adopted  by  regulation,  except 
to  the  extent  the  regulations  are  inconsistent  with  this  section.  If  an 
agency  already  has  more  stringent  restrictions  against  ex  parte  con- 
tacts, this  section  will  supplement  those  provisions.  It  is  expected  that 
each  agency  will  issue  new  regulations  applying  the  general  provisions 
of  this  section  in  a  way  best  designed  to  meet  its  special  needs  and 
circumstances. 

The  rule  forbids  ex  parte  communications  between  interested  per- 
sons outside  the  agency  and  agency  decisionmakers.  The  provision 
exempts  only  those  ex  parte  communications  authorized  by  law  to  be 
disposed  of  in  such  a  manner.  This  exemption  includes,  for  example, 
requests  by  one  party  to  a  proceeding  for  subpenas,  adjournments,  and 
continuances. 

Paragraph  (1)  forbids  contacts  between  an  interested  person  out- 
side the  agency  and  any  agency  member,  administrative  law  judge,  or 
other  emplovee  involved  in  the  decisionmaking  process.  The  word  "em- 
ployee" includes  both  those  working  for  the  agency  full  time  and 
individuals  working  on  a  part-time  basis,  such  as  consultants. 
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The  wording  "interested  persons''  is  intended  to  be  a  wide,  inclusive 
term  covering  any  individual  or  other  person  with  an  interest  in  the 
agency  proceeding  that  is  greater  than  the  general  interest  the  public 
as  a  whole  may  have.  The  interest  need  not  be  monetary,  nor  need  a 
person  be  a  party  to,  or  intervenor  in,  the  agency  proceeding  to  come 
under  this  section.  The  term  includes,  but  is  not  limited  to,  parties, 
competitors,  public  officials,  and  nonprofit  or  public  interest  organiza- 
tions and  associations  with  a  special  interest  in  the  matter  regulated. 
As  used  in  this  section,  "person"  has  the  same  meaning  as  elsewhere  in 
the  Administrative  Procedure  Act. 

The  rule  applies  to  interested  persons  who  "make  or  knowingly  cause 
to  be  made"  an  ex  parte  communication.  The  latter  phrase  contem- 
plates indirect  contacts  which  the  interested  person  approves  or  ar- 
ranges. For  example,  an  interested  person  may  ask  another  person 
outside  the  agency  to  make  an  ex  parte  communication.  The  section 
would  apply  to  the  individual  who  requested  that  the  communication 
be  made.  However,  if  the  second  person  contacts  the  agency  about  the 
first  individual's  interest  in  the  case  without  that  person's  knowledge, 
approval,  or  encouragement,  the  first  person  would  not  be  guilty  of 
knowingly  causing  an  ex  parte  contact. 

Contacts  are  prohibited  with  any  agency  members,  administrative 
law  judge,  or  other  employee  who  is  or  may  reasonably  be  expected 
to  be  involved  in  the  agency's  deliberations.  The  words  "may  reason- 
ably be  expected"  make  it  clear  that  absolute  certainty  is  not  re- 
quired when  predicting  whether  an  agency  employee  will  be  involved 
in  the  decisional  process.  In  some  cases  it  will  be  clear  that  an  employee 
does  not  come  within  the  ambit  of  the  provision.  For  example,  an 
agency  attorney  litigating  the  case  for  the  agency  will  not  be  involved 
in  the  decisionmaking  process  of  the  agency  and  would  not  be  subject 
to  the  ex  parte  provision.  Under  other  circumstances,  the  official's 
status  may  not  be  so  clear.  In  such  case,  the  fact  that  an  interested 
person  chooses  to  communicate  with  a  particular  employee  in  an  ex 
parte  manner  is  itself  some  evidence  that  the  official  may  reasonably 
be  expected  to  be  involved  in  the  decisional  proceess.  To  assist  the 
parties  and  the  public  in  determining  which  agency  officials  may  be 
involved  in  the  decisional  process,  an  agency  may  wish  to  publish, 
along  with  notice  of  the  proceeding,  a  list  of  officials  expected  to  be 
involved  in  the  decisional  process.  The  ex  parte  rules  would  still  apply 
to  an  agency  official  involved  in  the  decisional  process  even  if  he  were 
not  on  such  a  list. 

Communications  solely  between  agency  employees  are  excluded  from 
the  section's  prohibition.  Of  course,  ex  parte  contacts  by  staff  acting 
as  agents  for  interested  persons  outside  the  agency  are  clearly  within 
the  scope  of  the  prohibitions. 

The  subsection  prohibits  an  ex  parte  communication  only  when  it  is 
"relevant  to  the  merits  of  the  oroceeding."  This  phrase  is  intended  to 
be  construed  broadlv  and  to  include  more  than  the  phrase  "fact  in 
issue"  currentlv  used  in  the  Administrative  Procedure  Act.  The  phrase 
excludes  procedural  inquiries,  such  as  requests  for  status  reports,  which 
will  not  have  any  effect  on  the  way  the  case  is  decided.  It  excludes 
general  background  discussions  about  an  entire  industry  which  do 
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not  directly  relate  to  specific  agency  adjudication  involving  a  member 
of  that  industry,  or  to  formal  rulemaking  involving  the  industry  as  a 
whole.  It  is  not  the  intent  of  this  provision  to  cut  an  agency  off  from 
access  to  general  information  about  an  industry  that  an  agency  needs 
to  exercise  its  regulatory  responsibilities.  So  long  as  the  communica- 
tion containing  such  data  does  not  directly  discuss  the  merits  of  a 
pending  adjudication  it  is  not  prohibited  by  this  section. 

A  request  for  a  status  report  or  a  background  discussion  about  an 
industry  may  in  effect  amount  to  an  indirect  or  subtle  effort  to  influ- 
ence the  substantive  outcome  of  the  proceedings.  The  judgment  will 
have  to  be  made  whether  a  particular  communication  could  affect  the 
agency's  decision  on  the  merits.  In  doubtful  cases  the  agency  official 
should  treat  the  communication  as  ex  parte  so  as  to  protect  the  integ- 
rity of  the  decisionmaking  process. 

Paragraph  (2)  is  the  inverse  of  paragraph  (1).  It  prohibits  agency 
officials  who  are  or  who  may  be  involved  in  the  decisional  process  from 
engaging  in  an  ex  parte  contact  with  an  interested  person.  It  embodies 
the  same  standards  as  paragraph  (1). 

Paragraph  (3)  states  that  if  an  ex  parte  communication  is  made  or 
received  by  an  agency  official,  he  must  place  on  the  proceeding's  public 
record:  (A),  any  illegal  written  communication,  (B),  a  memorandum 
stating  the  substance  of  any  illegal  oral  communication,  and  (C),  any 
oral  or  written  statements  made  in  response  to  the  original  ex  parte 
communication.  The  "public  record"  of  the  proceeding  means  the  pub- 
lic docket  or  equivalent  file  containing  all  the  materials  relevant  to  the 
case  readily  available  to  the  parties  and  the  public  generally.  Material 
may  be  part  of  the  public  record  even  though  it  has  not  been  admitted 
into  evidence. 

The  purpose  of  this  provision  is  to  notify  the  opposing  party  and 
the  public,  as  well  as  all  decisionmakers,  of  the  improper  contact  and 
give  all  interested  persons  a  chance  to  reply  to  anything  contained  in 
the  illegal  communication.  In  this  way  the  secret  nature  of  the  contact 
is  effectively  eliminated.  Agency  officials  who  make  an  ex  parte  contact 
are  under  the  same  obligation  to  record  it  publicly  as  when  an  agency 
official  receives  such  a  communication.  In  some  cases,  merely  placing 
the  ex  parte  communication  on  the  public  record  will  not,  in  fact,  pro- 
vide sufficient  notice  to  all  the  parties.  Each  agency  should  consider 
requiring  by  regulation  that  in  certain  cases  actual  notice  of  the  ex 
parte  communication  be  provided  all  parties. 

Paragraph  (4)  states  that  the  officer  presiding  over  the  agency  hear- 
ings in  the  proceedings  may  require  a  party  who  makes  a  prohibited 
ex  parte  communication  to  show  cause  why  his  claim  or  interest  in 
the  proceeding  should  not  be  dismissed,  denied,  disregarded  or  other- 
wise adversely  affected  because  of  the  violation.  This  provision 
accompanies  section  202(d),  which  authorizes  an  agency  to  con- 
sider a  violation  of  this  section  as  grounds  for  ruling  against 
a  party  on  the  merits.  Paragraph  (4)  insures  that  the  record  of  the 
proceeding  contains  adequate  information  about  the  violation.  The 
presiding  officer  need  not  require  a  party  committing  an  ex  parte  con- 
tact to  show  cause  in  every  instance  why  the  agency  should  not  rule 
against  him.  The  matter  rests  within  his  discretion.  As  in  the  case  of 
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subsection  (d).  the  presiding  officer  should  require  such  a  showing 
only  if  consistent  with  the  interests  of  justice  and  the  policy  of  the 
underlying  statutes.  Thus  a  showing  should  be  required  where,  among 
other  factors,  there  is  a  reasonable  likelihood  that  the  illegal  contact 
will  \yo  shown  to  have  been  made  knowingly,  but  not  where  the  viola- 
tion was  clearly  inadvertent. 

Paragraph  (5)  requires  that  the  prohibitions  against  ex  parte  com- 
munications apply  as  soon  as  a  proceeding  is  noticed  for  a  hearing. 
However,  if  a  person  initiating  a  communication  before  that  time  is 
aware  that  notice  of  the  hearings  will  be  issued,  the  prohibitions  would 
apply  from  the  time  the  person  gained  such  awareness.  An  agency,  if 
it  wishes,  may  require  that  the  provisions  of  this  section  apply  at  any 
point  in  the  proceedings  prior  to  issuance  of  the  notice  of  hearings. 

Section  202{b).  This  subsection  is  only  a  conforming  amendment. 
It  deletes  from  the  Administrative  Procedure  Act  the  limited  pro- 
vision in  section  554(d)  now  governing  ex  parte  communications.  This 
part  of  the  present  law  is  no  longer  necessary  upon  adoption  of  section 
202(a). 

Section  202(c).  This  subsection  adds  a  definition  of  ''ex  parte 
communication"  to  the  definitions  contained  in  the  Administrative 
Procedure  Act.  The  term  includes  an  "oral  or  written  communication 
not  on  the  public  record  with  respect  to  which  reasonable  prior  notice 
to  all  parties  is  not  given."  A  communication  is  not  ex  parte  if  either. 
(1)  the  person  making  it  placed  it  on  the  public  record  at  the  same  time 
it  was  made,  or  (2)  all  parties  to  the  proceeding  had  reasonable 
advance  notice.  If  a  communication  falls  into  either  one  of  these  two 
categories,  it  is  not  ex  parte.  AVhere  advance  notice  is  given,  it  should 
be  adequate  to  permit  other  parties  to  prepare  a  possible  response  and 
to  be  present  when  the  communication  is  made.  As  in  subsection  (a), 
'•public  record"  means  the  docket  or  other  public  file  containing  all  the 
material  relevant  to  the  proceedings.  It  includes,  but  is  not  limited  to. 
the  transcript  of  the  proceedings,  material  that  has  been  accepted  as 
evidence  in  the  proceeding,  and  the  public  file  of  related  matters  not 
accepted  as  evidence  in  the  proceeding.  An  individual  who  writes  a 
letter  concerning  the  merits  of  the  proceeding  to  a  commissioner,  and 
who  places  a  copy  of  the  letter  at  the  same  time  in  the  transcript  of  the 
proceedings,  would  not  have  made  an  ex  parte  communication.  How- 
ever, a  party  who  wrote  the  same  letter  and  sent  it  only  to  a  commis- 
sioner, would  have  committed  a  violation  of  the  section  even  if  the  com- 
missioner subsequently  placed  the  letter  in  the  public  record. 

Section  2r>2(rl).  This  subsection  amends  section  556(d)  of  title  5. 
so  as  to  authorize  an  agency  to  render  a  decision  adverse  to  a  party 
violating  the  prohibition  against  ex  parte  communications.  It  is  in- 
tended that  this  provision  apply  to  both  formal  parties,  and  to  inter- 
veners whose  interests  are  equivalent  to  those  of  a  party.  This  pos- 
sible sanction  supplements  an  agency's  authority  to  censure  or  dismiss 
an  official  who  engages  in  an  illegal  ex  parte  communication,  or  to 
prohibit  an  attorney  who  violates  the  section  from  practicing  before 
the  agency.  Such  an  adverse  decision  must  be  "consistent  with  the 
interests  of  justice  and  the  policy  of  the  underlying  statutes."  For 
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example,  the  interests  of  justice  might  dictate  that  a  claimant  for  an 
old  age  benefit  not  lose  his  claim  even  if  he  violates  the  ex  parte  rules. 
On  the  other  hand,  where  two  parties  have  applied  for  a  license  and 
the  applications  are  of  relatively  equal  merit,  an  agency  may  rule 
against  a  party  who  approached  an  agency  head  in  an  ex  parte  manner 
in  an  effort  to  win  approval  of  his  license. 

The  subsection  specifies  that  an  agency  may  rule  against  a  party  for 
making  an  ex  parte  communication  only  when  the  party  made  the 
illegal  contact  knowingly.  An  inadvertent  ex  parte  contact  must  still 
be  remedied  by  placing  it  on  the  public  record.  If  the  agency  believes 
that  such  an  unintentional  ex  parte  contact  has  irrevocably  tainted  the 
proceeding,  it  may  require  the  parties  to  make  a  new  record.  However, 
the  committee  concluded  that  an  agency  should  not  definitively  rule 
against  a  party  simply  because  of  an  inadvertent  violation. 

It  is  expected  that  an  agency  will  rule  against  a  party  under  this 
subsection  only  in  rare  instances.  However,  the  committee  felt  it  very 
important  that  an  agency  have  this  option  available  where  the  circum- 
stances justify  it,  and  where  the  agency  must  emphasize  the  seriousness 
with  which  it  views  violations  of  the  ex  parte  rules. 

SECTION  203  EFFECT  OX  OTHER  LAWS 

Section  203(a).  This  subsection  provides  that  nothing  in  section  201 
increases  or  decreases  the  public's  access  to  documents  or  other  records 
under  the  Freedom  of  Information  Act,  5  U.S.C.  section  552.  Access 
to  the  actual  documents  or  other  written  matter  discussed  or  referred 
to  at  a  meeting  subject  to  section  201  will  continue  to  be  governed,  as 
before,  by  the  Freedom  of  Information  Act. 

The  availability  of  transcripts  or  electronic  recordings  required  by 
section  201  (e)  are  exempted  from  this  general  rule.  Section  201  (e)  im- 
poses a  separate  responsibility  on  an  agency  to  keep  verbatim  records 
and  to  make  them  available  to  the  public  on  its  own  initiative  unless 
they  concern  matters  falling  within  subsection  (b)  of  section  201.  If 
an  agency  properly  withholds  the  transcripts  or  electronic  recordings 
under  section  201(e),  it  need  not  disclose  the  material  pursuant  to  a 
Freedom  of  Information  Act  request,  even  though  the  nature  of  the 
information  is  such  that  it  would  otherwise  have  to  be  disclosed  under 
that  act. 

Except  to  the  extent  section  201(e)  is  inconsistent,  the  other  provi- 
sions of  the  Freedom  of  Information  Act  will  continue  to  apply  to  the 
transcripts  or  electronic  recordings  of  meetings,  and  to  any  request 
made  under  the  Freedom  of  Information  Act  for  access  to  such  records. 
Thus,  the  transcripts  or  electronic  recordings  must  be  indexed  in  ac- 
cordance with  the  Freedom  of  Information  Act  and  publicly  disclosed 
except  to  the  extent  section  201  (b)  would  apply  to  such  information. 
An  agency  response  to  a  request  under  the  Freedom  of  Information 
Act  for  a  transcript  or  electronic  recording  of  a  meeting  would  be 
subject  to  the  time  limits  for  agency  action  established  by  that  act. 
A  member  of  (he  public  may  invoke  the  enforcement  provisions  of 
that  act  to  insure  that  agency  treatment  of  the  transcripts  or  elec- 
tronic recordings  comply  with  its  provisions. 
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Section  203(a)  also  provides  that  the  storage  of  transcripts  or  elec- 
tronic recordings  required  by  section  201(e)  are  not  subject  to  the 
Federal  Records  Act,  chapter  33  of  title  44,  United  States  Code.  Such 
material  need  not  be  kept  beyond  the  period  specified  in  section  201  (e). 
The  committee  expects,  however,  that  in  accordance  with  the  prin- 
ciples established  in  the  Federal  Records  Act,  the  agency  will  choose  to 
permanently  retain  transcripts  or  electronic  recordings  of  meetings  of 
special  interest.  This  subsection  also  specifies  that  nothing  in  title  II 
authorizes  the  withholding  of  any  information  from  Congress! 

Section  203(b).  This  subsection  states  that  section  201  may  not  be 
used  to  deny  requests  by  an  individual  for  information  under  the 
Privacy  Act,  section  552a  of  title  5,  United  States  Code,  including 
information  which  might  be  contained  in  transcripts  or  electronic 
recordings  of  properly  closed  meetings.  The  principles  of  the  Privacy 
Act  govern  whether  or  not  an  agency  may  withhold  information  from 
the  public  in  general.  The  applicability  of  the  Privacy  Act  should  in 
no  way  be  limited  by  enactment  of  this  bill. 

SECTION  2  04 — EFFECTIVE  DATE 

This  section  provides  that  title  II  will  become  effective  180  days  after 
enactment.  The  provisions  of  201(f),  requiring  the  promulgation  of 
regulations  within  180  days  from  enactment,  become  effective  immedi- 
ately. This  will  assure  that  agencies  will  have  promulgated  the  neces- 
sary regulations,  and  have  established  the  necessary  procedures,  to 
allow  complete  compliance  with  section  201  once  it  does  become  ef- 
fective. The  180-day  period  will  also  give  the  agencies  an  oppor- 
tunity to  review  their  regulations  governing  ex  parte  contacts  and  to 
revise  them  in  accordance  with  section  202  of  the  bill. 

Estimated  Cost  of  the  Legislation 

It  is  estimated  that  title  I,  opening  meetings  of  congressional  com- 
mittees, and  section  202  of  title  II,  regulating  ex  parte  contacts  in 
formal  agency  procedings.  will  impose  no  additional  cost. 

While  it  is  difficult  to  estimate  the  probable  cost  of  section  201,  it  is 
anticipated  that  most  of  the  added  cost  will  be  for  additional  clerical 
and  administrative  work  required  by  the  section.  The  committee  esti- 
mates that  this  additional  cost  will  be  minimal. 

Open  meetings  will  require  no  tape  recorders,  no  transcripts  and 
no  editing  of  tapes.  The  only  cost  to  an  agency  of  an  open  meeting  will 
be  the  very  small  cost  of  providing  the  necessary  public  announcement. 
An  agency  closing  a  meeting  will  have  the  additional  cost  of  making 
a  transcript  of  the  proceeding,  or  the  cost  of  making  an  electronic 
recording.  The  estimated  cost  of  section  201  will  therefore  depend  on 
the  number  of  meetings  closed  to  the  public.  Since  most  of  the  agency 
meetings  should  be  open  to  the  public,  the  committee  expects  that 
the  total  cost  of  transcripts  for  closed  meetings  will  be  relatively 
minor.  The  cost  of  the  verbatim  record  will  be  further  reduced  if  an 
agencv  relies  on  an  electronic  recording.  The  cost  of  electronic  equip- 
ment has  been  estimated  to  be  onlv  a  few  thousand  dollars  per  agencv. 
The  cost  of  providing  copies  of  the  transcripts  or  tapes  to  the  public 
will  be  borne  by  the  member  of  the  public  requesting  the  copy. 
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In  a  few  cases,  section  201  may  require  an  agency  to  hire  one  addi- 
tional employee  to  handle  the  added  cherical  and  administrative  work. 

Rollcall  Vote  en  Committee 

In  compliance  with  section  133  of  the  Legislative  Reorganization 
Act  of  1946.  as  amended,  the  rollcall  vote  taken  during  committee 
consideration  of  this  legislation  is  as  follows : 

Final  Passage  :  Ordered  Reported :  8  yeas — 0  nays. 
Yeas : 

Chiles 

Xunn 

Glenn 

Ribicoff 

Percy 

Javits 

Roth 

Brock 

(Proxy) 
Jackson 
Muskie 
Metcalf 
Weicker 

Nays : 

Changes  nr  Existing  Law 

In  compliance  with  subsection  4  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  and  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

(2U.S.C.  72a  note) 

LEGISLATIVE  REORGANIZATION  ACT  OF  1946  AS 
AMENDED  THROUGH  MARCH  7. 1975 

*****  *  * 

TABLE  OF  CONTEXTS 
Title  1 — Changes  in  Rules  of  Senate  and  House 
Sec.  101.  *  *  * 

******* 

PABT  3  PROVISIONS  APPLICABLE  TO  BOTH  HOUSES 

*****  *  * 

Sec.  133B.  *  *  * 

Sec.  1MSC.  Open  Senate  committee  meetings. 
Sec.  1S3D.  Open  conference  committee  meeting*. 
8ec  13SE.  Open  joint  committee  meeting*. 
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TITLE  I — CHANGES  IN  RULES  OF  SENATE  AND 

HOUSE 

rule- making  power  of  the  senate  and  house 
Sec.  101.  *  *  * 
******* 

COMMITTEE  PROCEDURE 

(2  U.S.C.  190a) 

Sec.  133.  (a)  *  *  * 

(b) [Meetings  for  the  transaction  of  business  of  each  standing  com- 
mittee of  the  Senate,  other  than  for  the  conduct  of  hearings,  shall  be 
open  to  the  public  except  during  executive  sessions  for  marking  up 
bills  or  for  voting  or  when  the  committee  by  majority  vote  orders  an 
executive  session.]  Each  such  committee  shall  keep  a  complete  record 
of  all  committee  action.  Such  record  shall  include  a  record  of  the  votes 
on  any  question  on  which  a  record  vote  is  demanded.  The  results 
of  rollcall  votes  taken  in  any  meeting  of  any  such  standing  committee 
of  the  Senate  upon  any  measure,  or  any  amendment  thereto,  shall  be 
announced  in  the  committee  report  on  that  measure  unless  previously 
announced  by  the  committee,  and  such  announcement  shall  include 
a  tabulation  of  the  votes  cast  in  favor  of  and  the  votes  cas'  in  opposi- 
tion to  each  such  measure  and  amendment  by  each  member  of  the  com- 
mittee who  was  present  at  that  meeting. 

******* 

SENATE  COMMITTEE  RULES 

(2  U.S.C.  190a-2) 

Sec.  133B.  *  *  * 

OPEN    SENATE    COMMITTEE  MEETINGS 

Sec.  133C.  Each  meeting  of  a  standing,  select,  or  special  committee 
of  the  Senate,  or  any  subcommittee  thereof,  shall  be  open  to  the  public, 
except  that  a  portion  or  portions  of  any  such  meeting  may  be  closed 
to  the  public  if  the  committee  or  subcommittee,  as  the  case  may  be, 
determines  by  record  vote  of  a  majority  of  the  members  of  the  com- 
mittee or  subcommittee  present  that  the  matters  to  be  discussed  at  sucK 
portion  or  portions — 

(1)  will  disclose  matters  necessary  to  be  kept  secret  in  the  in- 
terests of  national  defense  or  the  foreign  policy  of  the  United 
States; 

(2)  will  relate  solely  to  matters  of  committee  staff  personnel 
or  internal  staff  management  or  procedure ; 

(3)  will  tend  to  charge  an  individual  with  crime  or  miscon- 
duct, to  disgrace  or  injure  the  professional  standing  of  an  indi- 
vidual, or  otherwise  to  expose  an  individual  to  public  contempt 
or  obloquy,  or  will  represent  a  clearly  unwarranted  invasion  of 
the  privacy  of  an  individual; 
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(4)  will  disclose  the  identity  of  any  informer  or  laic  enforce- 
ment agent  or  will  disclose  any  information  relating  to  the  in- 
vestigation or  prosecution  of  any  violation  of  law  that  is  required 
to  be  kept  secret  in  the  interests  of  effective  law  enforcement;  or 

(J)  xcill  disclose  information  relating  to  the  trade  secrets  or 
financial  or  commercial  information  pertaining  specifically  to  a 
given  person  if — 

(A)  an  Act  of  Congress  requires  the  information  to  be 
kept  confidential  by  Government  officers  and  employees ;  or 

(B)  the  information  has  been  obtained  by  the  Government 
on  a  confidential  basis,  and  is  required  to  be  kept  secret  in 
order  to  prevent  undue  injury  to  the  competitive  position  of 
such  person. 

This  section  shall  not  apply  to  meetings  to  conduct  hearings. 

OPEN    CONFERENCE    COMMITTEE  MEETINGS 

Sec.  13SD.  Each  conference  committee  between  the  Senate  and  the 
House  of  Representatives  shall  be  open  to  a  clearly  unwarranted  inva- 
sion of  the  privacy  of  an  individual; 

(D)  wiU  disclose  the  identity  of  any  informer  or  law  enforcement 
agent  or  will  disclose  any  information-  relating  to  the  investigation  or 
prosecution  of  any  violation  of  law  that  is  required  to  be  kept  secret 
in  the  interests  of  effective  law  enforcement;  or 

(E)  will  disclose  information  relating  to  the  trade  secrets  or  finan- 
cial or  commercial  information  pertaining  specifically  to  a  given 
person  if — 

(?)  an  Act  of  Congress  requires  the  information  to  be  kept  con- 
fidential by  Government  officers  and  employees ;  or 

(ii)  the  information  has  been  obtained  by  the  Government  on  a 
confidential  basis,  and  is  required  to  be  kept  secret  in  order  to 
prevent  undue  injury  to  the  competitive  position  of  such  person. 
This  clause  shall  not  apply  to  meetings  to  conduct  hearings. 

OPEN  JOINT   COMMITTEE  MEETINGS 

Srr.  133E.  Each  meeting  of  a  joint  committee  of  the  Senate  and 
House  of  Representatives,  or  any  subcommittee  thereof,  shall  be  open 
to  the  public,  except  that  a  portion  or  portions  of  any  such  meeting 
may  be  closed  to  the  public  if  the  committee  or  subcommittee,  as  the 
case  may  be.  determines  by  record  vote  of  a  majority  of  the  members  of 
the  committee  or  subcommittee  present  that  the  matters  to  be  discussed 
or  the  testimony  to  be  taken  at  such  portion  or  portions — 

(1)  wiU  disclose  matters  necessary  to  be  kept  secret  in  the 
interests  of  national  defense  or  the  foreign  policy  of  the  United 
States; 

(2)  trill  relate  solely  to  matters  of  committee  staff  personnel  or 
internal  staff  management  or  procedure; 

(5)  wiU  tend  to  charge  an  individual  with  crime  or  misconduct, 
to  disgrace  or  injure  the  professional  standing  of  an  individual,  or 
otherwise  to  expose  an  individual  to  m/blic  contempt  or  obloquy, 
or  will  represent  a  clearly  unwarranted  invasion  of  the  privacy  of 
an  individual ; 
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(4)  will  disclose  the  identity  of  any  informer  or  law  enforce- 
ment agent  or  will  disclose  any  information  relating  to  the  in- 
vestigation or  prosecution  of  any  violation  of  law  that  is  required 
to  be  kept  secret  in  the  interests  of  effective  law  enforcement;  or 

(5)  will  disclose  information  relating  to  the  trade  secrets  or 
financial  or  commercial  information  pertaining  specifically  to  a 
given  person  if — 

(A)  an  Act  of  Congress  requires  the  information  to  be  kept 
confidential  by  Government  officers  and  employees ;  or 

(B)  the  i?ifonnation  has  been  obtained  by  the  Government 
on  a  confielential  basis,  and  is  required  to  be  kept  secret  in 
order  to  prevent  undue  injury  to  the  competitive  position  of 
such  person. 

This  section  shall  not  apply  to  meetings  to  conduct  hearings. 


Chapter  5,  Title  5.  U.S.  Code 

§  551.  Definitions. 

For  the  purpose  of  this  subchapter — 

^-j^   *  *  * 

*  *  *  *  *  *  * 

(12)  "agency  proceeding"  means  an  agency  process  as  defined  by 
paragraphs  (5).  (7),  and  (9)  of  this  section ;  [and] 

(13)  "agency  action"  includes  the  whole  or  a  part  of  an  agency  rule, 
order,  license,  sanction,  relief,  or  the  equivalent  or  denial  thereof,  or 
failure  to  [act.]  act ;  and 

(14)  uex  parte  communication"  means  an  oral  or  ivritten  com- 
munication not  on  the  public  record  with  respect  to  which  reasonable 
prior  notice  to  all  parties  is  not  given. 

******* 

§  554.  Adjudications. 

(a)  *  *  * 

******* 

(d)  The  employee  who  presides  at  the  reception  of  evidence  pursuant 
to  section  556  of  this  title  shall  make  the  recommended  decision  or 
initial  decision  required  by  section  557  of  this  title,  unless  he  becomes 
unavailable  to  the  agency.  [Except  to  the  extent  required  for  the  dis- 
position of  ex  parte  matters  as  authorized  by  law.  such  an  employee 
may  not — 

[(1)  consult  a  person  or  party  on  a  fact  in  issue,  unless  on 
notice  and  opportunity  for  all  parties  to  participate :  or 

[(2)  be  responsible  to  or  subject  to  the  supervision  or  direction 
of  an  employee  or  agent  engaged  in  the  performance  of  investiga- 
tive or  prosecuting  functions  for  an  agency.] 
Such  employee  may  not  be  responsible  to  or  subject  to  the  supervision 
or  direction  of  an  employee  or  agent  engaged  in  the  perfotvnance  of 
investigative  or  prosecuting  functions  for  an  agency. 

******* 


44 


240 


§556.  Hearings;  presiding  employees;  powers  and  duties;  burden 
of  proof ;  evidence ;  record  as  basis  of  decision. 

(a)  *  *  * 

******* 

(d)  Except  as  otherwise  provided  by  statute,  the  proponent  of  a 
rule  or  order  has  the  burden  of  proof.  Any  oral  or  documentary-  evi- 
dence may  be  received,  but  the  agency  as  a  matter  of  policy  shall  pro- 
vide for  the  exclusion  of  irrelevant,  immaterial,  or  unduly  repetitious 
evidence.  A  sanction  may  not  be  imposed  or  rule  or  order  issued  except 
on  consideration  of  the  whole  record  or  those  parts  thereof  cited  by  a 
party  and  supported  by  and  in  accordance  with  the  reliable,  probative, 
and  substantial  evidence.  The  agency  may,  to  the  extent  consistent  with 
the  interests  of  justice  and  the  policy  of  the  underlying  statutes  ad- 
ministered by  the  agency,  consider  a  violation  of  section  557(d)  of  this 
title  sufficient  grounds  for  a  decision  adverse  to  a  party  who  has  know- 
ingly committed  such  violation  or  hnowingly  caused  such  violation 
to  occur.  A  party  is  entitled  to  present  his  case  or  defense  by  oral  or 
documentary  evidence,  to  submit  rebuttal  evidence,  and  to  conduct  such 
cross-examination  as  may  be  required  for  a  full  and  true  disclosure  of 
the  facts.  In  rule  making  or  determining  claims  for  money  or  benefits 
or  applications  for  initial  licenses  an  agency  may.  when  a  party  will 
not  be  prejudiced  thereby,  adopt  procedures  for  the  submission  of  all 
or  part  of  the  evidence  in  written  form. 

§557.  Initial  decisions;  conclusiveness;  review  by  agency;  submis- 
sions by  parties ;  contents  of  decisions ;  record. 

(a)  *  *  * 

******* 

(d)  In  any  agency  proceeding  which  is  subject  to  subsection  (a) 
of  this  section,  except  to  the  extent  required  for  the  disposition  of  ex 
parte  matters  as  authorized  by  laic — 

(1)  no  interested  person  outside  the  agency  shall  make  or  know- 
ingly cause  to  be  made  to  any  member  of  the  body  comprising  the 
agency,  administrative  law  judge,  or  other  employee  who  is  or 
may  reasonably  be  expected  to  be  involved  in  the  decisional  proc- 
ess of  the  proceeding,  an  ex  parte  communication  relevant  to  the 
merits  of  the  proceeding ; 

(2)  no  member  of  the  body  comprising  an  agency^  adminis- 
trative laic  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  the  proceeding, 
shall  make  or  knowingly  cause  to  be  made  to  an.  interested  person 
outside  the  agency  an  ex  parte  communication  relevant  to  the 
merits  of  the  proceeding ; 

(3)  a  member  of  the  body  comprising  the  agency,  administra- 
tive lair  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  such  proceed- 
ing who  receives,  or  who  makes,  a  communication  in  violation  of 
this  subsection,  shall  plaee  on  the  jniblic  record  of  the  proceeding : 

(A)  written  communications  transmitted  in  violation  of 
this  subsection ; 
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(B)  memorandums  stating  the  substance  of  all  oral  com- 
munications occumng  in  violation  of  this  subsection;  and 

(0)  responses  to  the  materials  described  in  subparagraphs 
(A)  and  (B)  of  this  subsection; 

(4)  upon  receipt  of  a  communication  knowingly  made  by  a 
party,  or  which  was  knowingly  caused  to  be  made  by  a  party  in 
violation  of  this  subsection;  the  agency,  administrative  law  judge, 
or  other  employee  presiding  at  the  hearing  many,  to  the  extent 
consistent  with  the  interests  of  justice  and  the  policy  of  the  under- 
lying statutes,  require  the  person  or  party  to  show  cause  why  his 
claim  or  interest  in  the  proceeding  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise  adversely  affected  by  virtue  of 
such  violation; 

(5)  the  prohibitions  of  this  subsection  shall  apply  at  such  time 
as  the  agency  may  designate,  but  in  no  case  shall  they  apply  later 
than  the  time  at  which  a  proceeding  is  noticed  for  hearing  unless 
the  person  responsible  for  the  communication  has  knowledge  that 
it  will  be  noticed,  in  which  case  the  prohibitions  shall  apply  at  the 
time  of  his  acquisition  of  such  knoioledge. 


Standing  Rules  for  Conducting  Business  in  the  Senate  of  the 

United  States 

******* 

Rule  XXV 

STANDING  COMMITTEES 
******* 

7(a)  *  *  * 

[(b)  Meetings  for  the  transaction  of  business  of  each  standing  com- 
mittee of  the  Senate,  other  than  for  the  conduct  of  hearings  (which  are 
provided  for  in  section  112(a)  of  the  Legislative  Reorganization  Act 
of  1970),  shall  be  open  to  the  public  except  during  closed  sessions  for 
'  marketing  up  bills  or  for  voting  or  when  the  committee  by  majority 
vote  orders  a  closed  session :  Provided,  That  any  such  closed  session 
may  be  open  to  the  public  if  the  committee  by  rule  or  by  majority  vote 
so  determines.] 


RULES  OF  THE  HOUSE  OF  REPRESENTATIVES 


First  Session,  Ninety- Fourth  Congress 
******* 

Rule  XI 

rules  of  procedure  for  committees 
******* 
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Committee  Rules 

2.  (a)  *  *  * 

******* 

Open  Meetings  and  Hearings 

[(g)(1)  Each  meeting  for  the  transaction  of  business,  including 
the  markup  of  legislation,  of  each  standing  committee  or  subcommittee 
thereof  shall  be  open  to  the  public  except  when  the  committee  or  sub- 
committee, in  open  session  and  with  a  quorum  present,  determines  by 
rollcall  vote  that  all  or  part  of  the  remainder  of  the  meeting  on  that 
day  shall  be  closed  to  the  public.  Provided,  however,  That  no  person 
other  than  members  of  the  committee  and  such  congressional  staff  and 
such  departmental  representatives  as  they  may  authorize  shall  be 
present  at  any  business  or  markup  session  which  has  been  closed  to  the 
public.  This  paragraph  does  not  apply  to  open  committee  hearings 
which  are  provided  for  by  clause  4(a)  (3)  of  Rule  X  or  by  subpara- 
graph (2)  of  this  paragraph,  or  to  any  meeting  that  relates  solely  to 
internal  budget  or  personnel  matters.] 

{g){l)  Each  meeting  of  a  standing,  select,  or  special  committee  or 
subcommittee,  shall  be  open  to  the  public,  except  that  a  portion  or 
portions  of  any  such  meeting  may  be  closed  to  the  public  if  the  com- 
mittee or  subcommittee,  as  the  case  may  be,  determines  by  record  vote 
of  a  majority  of  the  members  of  the  committee  or  subcommittee  present 
that  the  matters  to  be  discussed  at  such  portion  or  portions — 

(A)  will  disclose  matters  necessary  to  be  kept  secret  in  the 
interests  of  national  defense  or  the  foreign  policy  of  the  United 
States; 

(B)  will  relate  solely  to  matters  of  committee  staff  personnel 
or  internal  staff  management  or  procedure; 

(C)  ivill  tend  to  charge  an  individual  with  crime  or  miscon- 
duct, to  disgrace  or  injure  the  professional  standing  of  an  in- 
dividual, or  otherwise  to  expose  an  individual  to  public  contempt 
or  obloquy,  or  will  represent  a  clearly  unwarranted  invasion  of 
the  privacy  of  an  individual; 

(D)  will  disclose  the  identity  of  any  informer  or  law  enforce- 
ment agent  or  will  disclose  any  information  relating  to  the  in- 
vestigation or  prosecution  of  any  violation  of  law  that  is  required 
to  be  kept  secret  in  the  interests  of  effective  law  enforcement;  or 

(E)  will  disclose  information  relating  to  the  trade  secrets  or 
financial  or  commercial  information  pertaining  specifically  to  a 
given  person  if — 

(i)  an  Act  of  Congress  requires  the  information  to  be  kept 
confidential  by  Government  officers  and  employees;  or 

(ii)  the  information  has  been  obtained  by  the  Government 
on  a  confidential  basis,  and  is  required  to  be  kept  secret  in 
order  to  prevent  undue  injury  to  the  competitive  position  of 
such  person. 

This  clause  shall  not  apply  to  meetings  to  conduct  hearings. 
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APPENDIX 
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SUMMARY  OP  STATE  OPEN  MEETINGS  LAWS3  • 


Date 
of 

latest 
action 

Includes 
statement 
of  public 
j-ol  icy 

Provides 
for  open 
legisla- 
ture 

Provides 
for  open 
legislative 
committees 

Opens 
state 
agencies 

Alabama 

1915 

yes 

Alaska 

197  2 

yes 

yes 

yes 

yes 

Arizona 

1974 

yes 

yes 

yes 

yes 

Arkansas 

1967 

yes 

yes 

California 

1974 

yes 

yes 

Colorado 

1974 

yes 

yes 

yes 

yes 

Connecticut 

197  1 

yes 

Delaware 

195  5 

yes 

Florida 

1967 

yes 

Georgia 

197  2 

yes 

yes 

yes 

Hawaii 

195  9 

yes 

Idaho 

1961 

yes 

Illinois 

197  3 

yes 

yes 

Indiana 

1971 

yes 

yes 

Iowa 

1967 

yes 

Kansas 

1972 

yes 

yes 

yes 

yes 

Kentucky 

1974 

yes 

yes 

yes 

yes 

Lou  i  s  i  ana 

197  2 

yes 

Maine 

1973 

yes 

yes 

yes 

yes 

Maryland 

1954 

yes 

Massachusetts 

1970 

yes 

Michigan 

1963 

yes 

yes 

yes 

Minnesota 

197  3 

yes 

yes 

yes 

Mississippi 

1975 

Missouri 

197  3 

yes 

yes 

yes 

Montana 

1963 

yes 

yes 

yes 

yes 

Nebraska 

197  2 

yes 

yes 

Nevada 

1960 

yes 

yes 

New  Hampshire 

197  3 

yes 

yes 

yes 

New  Jersey 

1974 

yes 

yes 

yes 

New  Mexico 

1974 

yes 

yes 

New  York 

no  law 

North  Carolina 

1971 

yes 

yes 

yes 

yes 

North  Dakota 

1957 

yes 

Ohio 

1961 

yes 

yes 

Ok lahoaa 

1959 

yes 

Oregon 

1973 

yes 

yes 

yes 

yes 

Pennsylvania 

1959 

yes 

Rhode  Island 

1974 

yes 

South  Carolina 

1972 

yes 

yes 

•yes 

yes 

Sou  th    Dako  ta 

1965 

yes 

yes 

yes 

Tennessee 

1974 

yes 

yes 

yes 

yes 

Texas 

1973 

yes 

yes 

yes 

Utah 

1953 

yes 

yes 

yes 

yes 

Vermont 

1973 

yes 

yes 

yes 

yes 

Virginia 

1974 

yes 

Washington 

1973 

yes 

yes 

West  Virginia 

1975 

Wisconsin 

1959 

yes 

yes 

yes 

Wyoming 

1973 

yes 

*  Compiled  by  Dr.  John  B.  Adams  for' the  Freedom  of  Information 
Foundation,  Columbia,  Missouri 
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Dper.s 

Opens 

Opens 

Forbids 

Legal 

Actions  in 

Provides 

2 

'Score" 

county  & 

county 

city 

closed 

recourse 

meetings  in 

penalties 

local 

boards 

councils 

exec  . 

to  halt 

violation 

for 

agenci  es 

sessions 

secrecy 

void 

violations 

yes 

yes 

yes 

yes 

5 

yes 

.  yes 

yes 

yes 

8 

yes 

yes 

yes 

yes 

yes 

yes 

10 

yes 

yes 

yes 

yes 

yes 

yes 

8 

y*s 

yes 

yes 

yes 

yes 

7 

yes 

yes 

yes 

yes 

yes 

yes 

10 

ye  s 

yes 

yes 

4 

y*s 

yes 

yes 

4 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

8 

yes 

yes 

yes 

yes 

yes 

yes 

9 

yes 

yes 

yes 

4 

yes 

yes 

yes 

4 

yes 

yes 

yes 

yes 

yes 

7 

yes 

yes 

4 

yes 

yes 

yes 

yes 

yes 

6 

yes 

yes 

yes 

yes 

yes 

9 

yes 

yes 

yes 

yes 

yes 

yes 

10 

yes 

yes 

yes 

yes 

5 

yes 

yes 

yes 

yes 

yes 

9 

1 

yes 

yes 

yes 

yes 

5 

yes 

yes 

yes 

yes 

7 

yes 

yes 

yes 

yes 

yes 

yes 

9 

lunscore 

yes 

yes 

yes 

ye  s 

7 

yes 

yes 

yes 

7 

yes 

yes 

yes 

yes 

yes 

7 

yes 

yes 

yes 

yes 

6 

yes 

yes 

yes 

yes 

7 

yes 

yes 

yes 

6 

yes 

yes 

yes 

yes 

yes 

yes 

8 

no  law 

yes 

yes 

yes 

yes 

8 

yes 

yes 

yes 

yes 

5 

yes 

yes 

yes 

5 

yes 

yes 

yes 

yes 

yes 

6 

-  yes 

yes 

yes 

yes 

8 

yes 

yes 

yes 

yes 

5 

1 

yes 

yes 

yes 

yes 

8 

yes 

yes 

yes 

6 

yv5s 

yes 

yes 

yes 

yes 

yes 

yes 

11 

yes 

yes 

yes 

yes 

7 

yes 

yes 

yes 

yes 

7 

yes 

yes 

yes 

yes 

8 

yes, 

yes 

yes 

yes 

5 

yes 

yes 

yes 

yes 

yes 

7 

nscore< 

yes 

yes 

yes 

yes 

7 

yes 

yes 

yes 

yes 

6 

"Score"  means  the  total  number  of  "yes"  answers,  It  provides  a  rough  index 
of  the  law's  comprehensiveness, 
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State  Open  Meetings  Statutes 


Alabama— Title  14,  Ch.  70  §  393  (1915) 
Alaska— §  44.62.310  (1972) 
Arizona— §  38-431  (1974) 
Arkansas— §  12-2801  (1967) 
California— §  11120  Gov.  Code  (1974) 
Colorado— 3-33-1  (1974) 
Connecticut— §1-21  (1971) 
Delaware— 29  §  5109  (1955) 
Florida— §  286.011  (1967) 
Georgia— §  40-3301  (1972) 
Hawaii— §  92-1  (1959) 
Idaho— §  59-1024  (1961) 
Illinois— Ch.  102,  §  41  (1973) 
Indiana— §  57-601  (1971) 
Iowa— Ch.  28A  (1967) 
Kansas— §  75-4317  (1972) 
Kentucky — HB  100-1974  session 
Louisiana— Title  42  §  6  (1972) 
Maine— Title  1,  Ch.  13,  §  401  (1973) 
Maryland— Art.  41,  §  14  (1954) 
Massachusetts— Ch.  30A,  §  11a  (1970) 
Michigan-^.  1800  (1968) 
Minnesota— 471.705  (1973) 
Mississippi — (1975  Law) 
Missouri— 610.010  (1973) 
Montana— Art.  II  of  1972  const.  82-3402 
(1963) 


Nebraska— 84-1401  (1972) 
Nevada— 241.010  (1960) 
New  Hampshire— Title  VI,  Ch.  91-A 
(1973) 

New  Jersey— 10  :  4-1  (1974) 
New  Mexico — Ch.  91  of  1974  session 
New  York — (No  Law) 
North  Carolina— 143-318.1  (1971) 
North  Dakota— 44-04-19  (1957) 
Ohio— 121.22  (1961) 
Oklahoma— 25  §  201  (1959) 
Oregon— Ch.  172  of  1973  session 
Pennsylvania — (1974  Law) 
Rhode  Island— (1974) 
South    Carolina— Article    2.2,    §  1-20 
(1972) 

South  Dakota— 1-25-1  (1965) 
Tennessee — Ch.  No.  442  of  1974  session 
Texas— 17  §  6252  (1973) 
Utah— 52-4-1  (1953) 
Vermont— 1  U.S.A.  312  (1973) 
Virginia— 2.1-340  (1974) 
Washington— 42.30.010  (1973) 
West  Virginia — (1975  Law) 
Wisconsin — SB  462  of  1974  session 
Wyoming— 9-692.10  (1973) 
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TEXT  OF  S.  5  AS  REPORTED 

A  BILL  To  Provide  That  Meetings  of  Government  Agencies  and  of  Congres- 
sional Committees  Shall  be  Open  to  the  Public,  and  for  Other  Purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

Section  1.  Short  Title. — This  Act  may  be  cited  as  the  "Govern- 
ment in  the  Sunshine  Act." 

Sec.  2.  Declaration  of  Policy. — It  is  hereby  declared  to  be  the 
policy  of  the  United  States  that  the  public  is  entitled  to  the  fullest 
practicable  information  regarding  the  decisionmaking  processes  of  the 
Federal  Government.  It  is  the  purpose  of  this  Act  to  provide  the 
public  with  such  information,  while  protecting  the  rights  of  individ- 
uals and  the  ability  of  the  Government  to  carry  out  its  responsibilities. 

Sec.  3.  Definitions. — For  purposes  of  this  Act  the  term,  "person" 
includes  an  individual,  partnership,  corporation,  association,  or  public 
or  private  organization  other  than  an  agency. 

TITLE  I — CONGRESSIONAL  PROCEDURES 

Sec.  101.  Senate  Committer  Meetings. —  (a)  The  Legislative  Re- 
organization Act  of  l#£<Tis  amendect — 

(1)  by  striking  out  the  first  sentence  of  section  133  (b) ; 

(2)  by  adding  after  section  133B  the  following : 

"OFEN  SENATE  COMMITTEE  MEETINGS 

"Sec.  133C.  Each  meeting  of  a  standing,  select,  or  special  committee 
of  the  Senate,  or  any  subcommittee  thereof,  shall  be  open  to  the  public, 
except  that  a  portion  or  portions  of  any  such  meeting  may  be  closed 
to  the  public  if  the  committee  or  subcommittee,  as  the  case  may  be, 
determines  by  record  vote  of  a  majority  of  the  members  of  the  com- 
mittee or  subcommittee  present  that  the  matters  to  be  discussed  at  such 
portion  or  portions — 

"(1)  will  disclose  matters  necessary  to  be  kept  secret  in  the 
interests  of  national  defense  or  the  foreign  policy  of  the  United 
States; 

"(2)  will  relate  solely  to  matters  of  committee  staff  personnel  or 
internal  staff  management  or  procedure ; 

"(3)  will  tend  to  charge  an  individual  with  crime  or  miscon- 
duct, to  disgrace  or  injure  the  professional  standing  of  an  indi- 
vidual, or  otherwise  to  expose  an  individual  to  public  contempt  or 
obloquy,  or  will  represent  a  clearly  unwarranted  invasion  of  the 
privacy  of  an  individual ; 

"(4)  will  disclose  the  identity  of  any  informer  or  law  enforce- 
ment agent  or  will  disclose  any  information  relating  to  the  investi- 
gation or  prosecution  of  any  violation  of  law  that  is  required  to  be 
kept  secret  in  the  interests  of  effective  law  enforcement;  or 
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"(5)  will  disclose  information  relating  to  the  trade  secrets  of 
financial  or  commercial  information  pertaining  specifically  to  a 
given  person  if — 

(A)  an  Act  of  Congress  requires  the  information  to  be 
kept  confidential  by  Government  officers  and  employees;  or 
"(B)  the  information  has  been  obtained  by  the  Government 
on  a  confidential  basis,  and  is  required  to  be  kept  secret  in 
order  to  prevent  undue  injury  to  the  competitive  position  of 
such  person. 

This  section  shall  not  apply  to  meetings  to  conduct  hearings.". 

(b)  Paragraph  7(b)  of  Rule  XXV  of  the  Standing  Rules  of  the 
Senate  is  repealed. 

(c)  Title  I  of  the  table  of  contents  of  the  Legislative  Reorganization 
Act  of  1946  is  amended  by  inserting  immediately  below  item  133B  the 
following : 

"133C.  Open  Senate  committee  meetings.". 

Sec.  102.  House  of  Representatives  committee  meetings. — Clause  2 
(g)  (1)  of  Rule  XI  of  the  Rules  of  the  House  of  Representatives  is 
amended  to  read  as  follows : 

"(g)  (1)  Each  meeting  of  a  standing,  select,  or  special  committee  or 
subcommittee,  shall  be  open  to  the  public,  except  that  a  portion  or 
portions  of  any  such  meeting  may  be  closed  to  the  public  if  the  com- 
mittee or  subcommittee,  as  the  case  may  be.  determines  by  record  vote 
of  a  majority  of  the  members  of  the  committee  or  subcommittee  pres- 
ent that  the  matters  to  be  discussed  at  such  portion  or  portions — 

"(A)  will  disclose  matters  necessary  to  be  kept  secret  in  the 
interests  of  national  defense  or  the  foreign  policy  of  the  United 
States; 

"(B)  will  relate  solely  to  matters  of  committee  staff  personnel 
or  internal  staff  management  or  procedure : 

"(C)  will  tend  to  charge  an  individual  with  crime  or  miscon- 
duct, to  disgrace  or  injure  the  professional  standing  of  an  indi- 
vidual, or  otherwise  to  expose  an  individual  to  public  contempt  or 
obloquy,  or  will  represent  a  clearly  unwarranted  invasion  of  the 
privacy  of  an  individual ; 

"(D)  will  disclose  the  identity  of  any  informer  or  law  en- 
forcement agent  or  will  disclose  any  information  relating  to  the 
investigation  or  prosecution  of  any  violation  of  law  tha+  is  re- 
quired to  be  kept  secret  in  the  interests  of  effective  law  enforce- 
ment; or 

"(E)  will  disclose  information  relating  to  the  trade  secrets 
or  financial  or  commercial  information  pertaining  specifically  to  a 
given  person  if — 

"(i)  an  Act  of  Congress  requires  the  information  to  be 
kept  confidential  by  Government  officers  and  employees;  or 
"(ii)  the  information  has  been  obtained  by  the  Govern- 
ment on  a  confidential  basis,  and  is  required  to  be  kept  secret 
in  order  to  prevent  undue  injury  to  the  competitive  position 
of  such  person. 

This  clause  shall  not  apply  to  meetings  to  conduct  hearings.". 

Sec.  103.  (a)  CONFERENCE  Committees. — The  Legislative  Reorga- 
nization Act  of  1946  is  amended  by  inserting  after  section  133C,  as 
added  by  section  101  (a)  of  this  Act,' the  following  new  section : 
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"open  conference  committee  meetings 

"Sec.  133D.  Each  conference  committee  between  the  Senate  and  the 
House  of  Representatives  shall  be  open  to  the  public  except  when  the 
managers  of  either  the  Senate  or  the  House  of  Representatives  in  open 
session  determine,  by  a  rollcall  vote  of  a  majority  of  those  managers 
present,  that  all  or  part  of  the  remainder  of  the  meeting  on  the  day  of 
the  vote  shall  be  closed  to  the  public". 

(b)  Title  I  of  the  table  of  contents  of  the  Legislative  Reorganization 
Act  of  1946  is  amended  by  inserting  immediately  below  item  133C,  as 
added  by  section  101(c)  of  this  Act,  the  following: 

"133D.  Open  conference  committee  meetings.". 

Sec.  104.  (a)  Joint  Committees. — The  Legislative  Reorganization 
Act  of  1946  is  amended  by  inserting  after  section  133D,  as  added  by 
section  102(a)  of  this  Act,  the  following  new  section : 

"open  joint  committee  meetings 

"Sec.  133E.  Each  meeting  of  a  joint  committee  of  the  Senate  and 
House  of  Representatives,  or  any  subcommittee  thereof,  shall  be  open 
to  the  public,  except  that  a  portion  or  portions  of  any  such  meeting 
may  be  closed  to  the  public  if  the  committee  or  subcommittee,  as  the 
case  may  be,  determines  by  record  vote  of  a  majority  of  the  members  of 
the  committee  or  subcommittee  present  that  the  matters  to  be  discussed 
or  the  testimony  to  be  taken  at  such  portion  or  portions — 

"(1)  will  disclose  matters  necessary  to  be  kept  secret  in  the 
interests  of  national  defense  or  the  foreign  policy  of  the  United 
States ; 

"(2)  will  relate  solely  to  matters  of  committee  staff  personnel 
or  internal  staff  management  or  procedure ; 

"(3)  will  tend  to  charge  an  individual  with  crime  or  miscon- 
duct, to  disgrace  or  injure  the  professional  standing  of  an  in- 
dividual, or  otherwise  to  expose  an  individual  to  public  contempt 
or  obloquy,  or  will  represent  a  clearly  unwarranted  invasion  of 
the  privacy  of  an  individual ; 

"(4)  will  disclose  the  identity  of  any  informer  or  law  enforce- 
ment agent  or  will  disclose  any  information  relating  to  the  in- 
vestigation or  prosecution  of  any  violation  of  law  that  is  required 
to  be  kept  secret  in  the  interests  of  effective  law  enforcement ;  or 
"(5)  will  disclose  information  relating  to  the  trade  secrets  or 
financial  or  commercial  information  pertaining  specifically  to  a 
given  person  if — 

"(A)  an  Act  of  Congress  requires  the  information  to  be 
kept  confidential  by  Government  officers  and  employees;  or 
"(B)  the  information  has  been  obtained  by  the  Govern- 
ment on  a  confidential  basis,  and  is  required  to  be  kept 
secret  in  order  to  prevent  undue  injury  to  the  competitive 
position  of  such  person. 
This  section  shall  not  apply  to  meetings  to  conduct  hearings.". 

(b)  Titile  I  of  the  table  of  consents  of  the  Legislative  Reorganiza- 
tion Act  of  1946  is  amended  bv  inserting  immediately  below  item 
133D,  as  added  by  section  103(b)  of  this  Act,  the  following: 

"133E.  Open  joint  committee  meetings.". 
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_  Sec.  10;,.  Exkkctse  of  Rulemaking  Powers. — The  provisions  of  this 
title  are  enacted  by.  the  Congress — 

(1)  as  an  exercise  of  the  rulemaking  power  of  the  Senate  and 
the  House  of  Representatives,  respectively,  and  as  such  they  shall 
be  considered  as  part  of  the  rules  of  each  House,  respectively,  or 
of  that  House  to  which  they  specifically  apply,  and  such  rules 
shall  supersede  other  rules  only  to  the  extent  that  they  are  in- 
consistent therewith;  and 

(2)  with  full  recognition  of  the  constitutional  right  of  either 
House  to  change  such  rules  (so  far  as  relating  to  such  House) 
at  any  time,  in  the  same  manner,  and  to  the  same  extent  as  in  the 
case  of  any  other  rule  of  such  House. 

TITLE  II — AGENCY  PROCEDURES 

Sec.  201.  (a)  This  section  applies,  according  to  the  provisions  there- 
of, to  the  Federal  Election  Commission  and  to  any  agency,  as  defined 
in  section  551  (1)  of  title  5,  United  States  Code,  where  the  collegia!  body 
comprising  the  agency  consists  of  two  or  more  individual  members,  at 
least  a  majority  of  whom  are  appointed  to  such  position  by  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate.  Except  as  provided  in 
subsection  (b),  all  meetings  of  such  collegial  body,  or  of  a  subdivision 
thereof  authorized  to  take  action  on  behalf  of  the  agency,  shall  be 
open  to  the  public.  For  purposes  of  this  section,  a  meeting  means  the 
deliberations  of  at  least  the  number  of  individual  agency  members  re- 
quired to  take  action  on  behalf  of  the  agency  where  such  deliberations 
concern  the  joint  conduct  or  disposition  of  official  agency  business. 

(b)  Except  where  the  agency  finds  that  the  public  interest  requires 
otherwise,  (1)  subsection  (a)  shall  not  apply  to  any  agency  meeting, 
or  any  portion  of  an  agency  meeting,  or  to  any  meeting,  or  any  portion 
of  a  meeting,  of  a  subdivision  thereof  authorized  to  take  action  on 
behalf  of  the  agency,  and,  (2)  the  requirements  of  subsections  (c)  and 
(d)  shall  not  apply  to  any  information  pertaining  to  such  meeting 
otherwise  required  by  this  section  to  be  disclosed  to  the  public,  where 
the  agency,  or  the  subdivision  thereof  conducting  the  meeting,  prop- 
erlv  determines  that  such  portion  or  portions  of  its  meeting,  or  such 
information,  can  be  reasonably  expected  to — 

(1)  disclose  matters  (A)  specifically  authorized  under  criteria 
established  by  an  Executive  order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy  and  (B)  are  in  fact  properly 
classified  pursuant  to  such  Executive  order; 

(2)  relate  solely  to  the  agency's  own  internal  personnel  rules 
and  practices: 

(.°>)  disclose  information  of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy : 

(4)  involve  accusing  any  person  of  a  crime,  or  formally  censur- 
ing any  person; 

(5)  disclose  information  contained  in  investigatory  records 
compiled  for  law  enforcement  purposes,  but  only  to  the  extent  that 
the  disclosure  would  (A)  interfere  with  enforcement  proceedings. 
(B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an  impartial 
a  judication.  (C)  constitute  an  unwarranted  invasion  of  personal 
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privacy,  (D)  disclose  the  identity  of  a  confidential  source,  (E) 
in  the  case  of  a  record  compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security  intelligence  investigation, 
disclose  confidential  information  furnished  only  by  the  confiden- 
tial source,  (F)  disclose  investigative  techniques  and  procedures, 
or  (G)  endanger  the  life  or  physical  safety  of  law  enforcement 
personnel  ; 

(6)  disclose  trade  secrets,  or  financial  or  commercial  informa- 
tion obtained  from  any  person,  where  such  trade  secrets  or  other 
information  could  not  be  obtained  by  the  agency  without  a  pledge 
of  confidentiality,  or  where  such  information  must  be  withheld 
from  the  public  in  order  to  prevent  substantial  injury  to  the  com- 
petitive position  of  the  person  to  whom  such  information  relates; 

(7)  disclose  information  which  must  be  withheld  from  the  pub- 
lic in  order  to  avoid  premature  disclosure  of  an  action  or  a  pro- 
posed action  by— 

(A)  an  agency  which  regulates  currencies,  securities,  com- 
modities, or  financial  institutions  where  such  disclosure  would 
(i)  lead  to  serious  financial  speculation  in  currencies,  securi- 
ties, or  commodities,  or  (ii)  seriously  endanger  the  stability  of 
any  financial  institution ; 

(B)  any  agency  where  such  disclosure  would  seriously 
frustrate  implementation  of  the  proposed  agency  action,  or 
private  action  contingent  thereon;  or 

(C)  any  agency  relating  to  the  purchase  by  such  agency  of 
real  property. 

This  paragraph  shall  not  apply  in  any  instance  where  the  agency 
has  already  disclosed  to  the  public  the  content  or  nature  of  its  pro- 
posed action,  or  where  the  agency  is  required  by  law  to  make  such 
disclosure  on  its  own  initiative  prior  to  taking  final  agency  action 
on  such  proposal ; 

(8)  disclose  information  contained  in  or  related  to  examination, 
operating,  or  condition  reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the  regulation  or  supervision 
of  financial  institutions ; 

(9)  specifically  concern  the  agency's  participation  in  a  civil 
action  in  Federai  or  State  court,  or  the  initiation,  conduct,  or  dis- 
position by  the  agency  of  a  particular  case  of  formal  agency  ad- 
judication pursuant  to  the  procedures  in  section  554  of  title  5, 
United  States  Code,  or  otherwise  involving  a  determination  on  the 
record  after  opportunity  for  a  hearing ;  or 

(10)  disclose  information  required  to  be  withheld  from  the 
public  by  any  other  statute  establishing  particular  criteria  or  re- 
ferring to  particular  types  of  information. 

(c)(1)  Action  under  subsection  (b)  shall  be  taken  only  when  a 
majority  of  the  entire  membership  of  the  agency,  or  of  the  subdivision 
thereof  authorized  to  conduct  the  meeting  on" behalf  of  the  agency, 
votes  to  take  such  action.  A  separate  vote  of  the  agency  members,  or 
the  members  of  a  subdivision  thereof,  shall  be  taken  with  respect  to 
each  agency  meeting  a  portion  or  portions  of  which  are  proposed  to 
be  closed  to  the  public  pursuant  to  subsection  (b),  or  with  respect  to 
any  information  which  is  proposed  to  be  withheld  under  subsection 
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(b).  A  single  vote  may  be  taken  with  respect  to  a  series  of  meetings,  a 
portion  or  portions  of  which  are  proposed  to  be  closed  to  the  public,  or 
with  respect  to  any  information  concerning  such  series  of  meetings,  so 
long  as  each  meeting  in  such  series  involves  the  same  particular  mat- 
ter?, and  is  scheduled  to  bo  held  no  more  than  thirty  days  after  the 
initial  meeting  in  such  series.  The  vote  of  each  agency  member  par- 
ticipating in  such  vote  shall  be  recorded  and  no  proxies  shall  be  al- 
lowed. Whenever  amT  person  whose  interests  may  be  directly  affected 
by  a  meeting  requests  that  the  agency  close  a  portion  or  portions  of 
the  meeting  to  the  public  for  any  of  the  reasons  referred  to  in  para- 
graphs (3),  (4),  or  (5)  of  subsection  (b) .  the  agency  shall  vote  wheth- 
er to  close  such  meeting,  upon  request  of  any  one  of  its  members. 
Within  one  day  of  any  vote  taken  pursuant  to  this  paragraph  the 
agency  shall  make  publicly  available  a  written  copy  of  such  vote. 

(2)  If  a  meeting  or  portion  thereof  is  closed  to  the  public,  the 
agency  shall,  within  one  day  of  the  vote  taken  pursuant  to  paragraph 
(1)  of  this  subsection,  make  publicly  available  a  full  written  explana- 
tion of  its  action  closing  the  meeting,  or  portion  thereof,  together  with 
a  list  of  all  persons  expected  to  attend  the  meeting,  and  their  affiliation. 

(3)  Any  agency,  a  majority  of  whose  meetings  will  properly  be 
closed  to  the  public,  in  whole  or  in  part,  pursuant  to  paragraphs  (6), 
(7)  (A),  (8).  or  (9)  of  subsection  (b),  or  any  combination  thereof, 
may  provide  by  regulation  for  the  closing  of  such  meetings,  or  portions 
of  such  meetings,  so  long  as  a  majority  of  the  members  of  the  agency, 
or  of  the  subdivision  thereof  conducting  the  meeting,  votes  at  the  be- 
ginning of  such  meeting,  or  portion  thereof,  to  close  the  meeting,  and 
a  copy  of  such  vote  is  made  available  to  the  public.  The  provisions  of 
this  subsection,  and  subsection  (d),  shall  not  apply  to  any  meeting  to 
which  such  regulations  apply  :  Provided,  That  the  agency  shall,  except 
to  the  extent  that  the  provision  of  subsection  (b)  may  apply,  provide 
the  public  with  public  announcement  of  the  date,  place,  and  subject 
matter  of  the  meeting  at  the  earliest  practicable  opportunity. 

(d)  In  the  case  of  each  meeting,  the  agency  shall  make  public  an- 
nouncement, at  least  one  week  before  the  meeting,  of  the  date,  place, 
and  subject  matter  of  the  meeting,  whether  open  or  closed  to  the  public, 
and  the  name  and  phone  number  of  the  official  designated  by  the  agency 
to  respond  to  requests  for  information  about  the  meeting.  Such  an- 
nouncement shall  be  made  unless  a  majority  of  the  members  of  the 
agency,  or  of  the  member?  of  the  subdivision  thereof  conducting  the 
meeting,  determines  by  a  vote  that  agency  business  require?  that  such 
meetings  be  called  at  an  earlier  date,  in  which  case,  the  agency  shall 
make  public  announcement  of  the  date,  place,  and  subject  matter  of 
such  meeting,  and  whether  open  or  closed  to  the  public,  at  the  earliest 
practicable  opportunity.  The  subject  matter  of  a  meeting,  or  the  deter- 
mination of  the  agency  to  open  or  close  a  meeting,  or  portion  of  a  meet- 
ing, to  the  public,  may  be  changed  following  the  public  announcement 
required  by  this  paragraph  if.  (1)  a  majority  of  the  entire  membership 
of  the  agency,  or  of  the  subdivision  thereof  conducting  the  meeting, 
determines  by  a  vote  that  agency  business  so  requires,  and  that  no  ear- 
lier announcement  of  the  change  was  possible,  and  (2)  the  agency  pub- 
licly announces  such  change  at  the  earliest  practicable  opportunity. 
Immediately  following  the  public  announcement  required  by  this  par- 
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agraph,  notiro  of  such  announcement  shall  also  bo  submitted  for  pub- 
lication in  the  Federal  Register. 

(e)  A  complete  transcript  or  electronic  recording  adequate  to  fully 
record  the  proceedings  shall  be  made  of  each  meeting,  or  portion  of  a 
meeting,  closed  to  the  public,  except  for  a  meeting,  or  portion  of  a  meet- 
ing, closed  to  the  public  pursuant  to  paragraph  (0)  of  subsection  (b). 
The  agency  shall  make  promptly  available  to  the  public,  in  a  place 
easily  accessible  to  the  public,  the  complete  transcript  or  electronic  re- 
cording of  the  discussion  at  such  meeting  of  any  item  on  the  agenda,  or 
of  the  testimony  of  any  witness  received  at  such  meeting,  where  no  sig- 
nificant portion  of  such  discussion  or  testimony  contains  any  informa- 
tion specified  in  paragraphs  (1)  through  (10)  of  subsection  (b). Copies 
of  such  transcript,  or  a  transcription  of  such  electronic  recording  dis- 
closing the  identity  of  each  speaker,  shall  be  furnished  to  any  person 
at  the  actual  cost  of  duplication  or  transcription.  The  agency  shall 
maintain  a  complete  verbatim  copy  of  the  transcript,  or  a  complete 
electronic  recording  of  each  meeting,  or  portion  of  a  meeting,  closed  to 
the  public,  for  a  period  of  at  least  two  years  after  such  meeting,  or  until 
one  year  after  the  conclusion  of  any  agenc}^  proceeding  with  respect  to 
which  the  meeting,  or  a  portion  thereof,  was  held,  whichever  occurs 
later. 

(f)  Each  agency  subject  to  the  requirements  of  this  section  shall, 
within  one  hundred  and  eighty  days  after  the  enactment  of  this  Act, 
following  consultation  with  the  Office  of  the  Chairman  of  the  Ad- 
ministrative Conference  of  the  United  States  and  published  notice  in 
the  Federal  Register  of  at  least  thirty  days  and  opportunity  for 
written  comment  by  any  persons,  promulgate  regulations  to  implement 
the  requirements  of  subsections  (a)  through  (e)  of  this  section.  Any 
person  may  bring  a  proceeding  in  the  United  States  District  Court 
for  the  District  of  Columbia  to  require  an  agency  to  promulgate  such 
regulations  if  such  agency  has  not  promulgated  such  regulations 
within  the  time  period  specified  herein.  Any  person  may  bring  a  pro- 
ceeding in  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  to  set  aside  agency  regulations  issued  pursuant  to  this  sub- 
section that  are  not  in  accord  with  the  requirements  of  subsections  (a) 
through  (e)  of  this  section,  and  to  require  the  promulgation  of  regu- 
lations that  are  in  accord  with  such  subsections. 

(g)  The  district  courts  of  the  United  States  have  jurisdiction  to 
enforce  the  requirement  of  subsections  (a)  through  (e)  of  this  sec- 
tion by  declaratory  judgment,  injunctive  relief,  or  other  relief  as  may 
be  appropriate.  Such  actions  may  be  brought  by  any  person  against  an 
agency  or  its  members  prior  to,  or  within  sixty  days  after,  the  meeting 
out  of  which  the  violation  of  this  section  arises,  except  that  if  public 
announcement  of  such  meeting  is  not  initially  provided  by  the  agency 
in  accordance  with  the  requirements  of  this  section,  such  action  may  be 
instituted  pursuant  to  this  section  at  any  time  prior  to  sixty  days  after 
any  public  announcement  of  such  meeting.  Before  bringing  such  action, 
the  plaintiff  shall  first  notify  the  agency  of  his  intent  to  do  so,  and 
allow  the  agency  a  reasonable  period  of  time,  not  to  exceed  ten  days, 
to  correct  any  violation  of  this  section,  except  that  such  reasonable 
period  of  time  shall  not  be  held  to  exceed  two  working  days  where  noti- 
fication of  such  violation  is  made  prior  to  a  meeting  which  the  agency 
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has  voted  to  close.  Such  actions  may  be  brought  in  the  district  wherein 
the  plaintiff  resides,  or  ha?  his  principal  place  of  business,  or  whore 
the  agency  in  question  has  its  headquarters.  In  such  actions  a  de- 
fendant shall  serve  his  answer  within  twenty  days  after  the  service  of 
the  complaint.  The  burden  is  on  the  defendant  to  sustain  his  action. 
In  deciding  such  cases  the  court  may  examine  in  camera  any  portion 
of  a  transcript  or  electronic  recording  of  a  meeting  closed  to  the  public, 
and  may  take  such  additional  evidence  as  it  deems  necessary.  The 
court,  having  due  regard  for  orderly  administration  and  the  public 
interest,  as  well  as  the  interests  of  the  party,  may  grant  such  equitable 
relief  as  it  deems  appropriate,  including  granting  an  injunction 
against  future  violations  of  this  section,  or  ordering  the  agency  to  make 
available  to  the  public  the  transcript  or  electronic  recording  of  any 
portion  of  a  meeting  improperly  closed  to  the  public.  Except  to  the 
extent  provided  in  subsection  (h)  of  this  section,  nothing  in  this  sec- 
tion confers  jurisdiction  on  any  district  court  to  set  aside  or  invalidate 
any  agency  action  taken  or  discussed  at  an  agency  meeting  out  of 
which  the  violation  of  this  section  arose. 

(h)  Any  Federal  court  otherwise  authorized  by  law  to  review 
agency  action  may,  at  the  application  of  any  person  properly  par- 
ticipating in  the  proceeding  pursuant  to  other  applicable  law.  inquire 
into  violations  by  the  agency  of  the  requirements  of  this  section,  and 
afford  any  such  relief  as  it  deems  appropriate. 

(i)  The  court  may  assess  against  any  party  reasonable  attorney 
fees  and  other  litigation  costs  reasonably  incurred  by  any  other  party 
who  substantially  prevails  in  any  action  brought  in  accordance  with 
the  provisions  of  subsection  (f),  (g).  or  (h)  of  this  section.  Costs  may 
be  assessed  against  an  individual  member  of  an  agency  only  in  the 
case  where  the  court  finds  such  agency  member  has  intentially  and 
repeatedly  violated  this  section,  or  against  the  plaintiff  where  the 
court  finds  that  the  suit  was  initiated  by  the  plaintiff  for  frivolous  or 
dilatory  purposes.  In  the  case  of  apportionment  of  costs  against  an 
agency,  the  costs  mav  be  assessed  by  the  court  against  the  United 
States. 

(})  The  agencies  subject  to  the  requirements  of  this  section  shall 
annually  report  to  Congress  regarding  their  compliance  with  such  re- 
quirements, including  a  tabulation  of  the  total  number  of  agency  meet- 
ings open  to  the  public,  the  total  number  of  meetings  closed  to  the 
public,  the  reasons  for  closing  such  meetings,  and  a  description  of  any 
litigation  brought  against  the  agency  under  this  section. 

Sec.  202.  (a)  Section  557  of  title  5,  United  States  Code,  is  amended 
by  adding  at  the  end  thereof  the  following  new  subsection: 

u(d)  In  any  agency  proceeding  which  is  subject  to  subsection  (a) 
of  this  sertion.  except  to  the  extent  required  for  the  disposition  of  ex 
parte  matters  as  authorized  by  law — 

u(l)  no  interested  person  outside  the  agency  shall  make  or 
knowingly  cause  to  be  made  to  any  member  of  the  body  comprising 
the  agency,  administrative  law  judge,  or  other  employee  who  is  or 
may  reasonably  be  expected  to  be  involved  in  the  decisional  process 
of  the  proceeding,  an  ex  parte  communication  relevant  to  the 
merits  of  the  proceeding: 

"(2)  no  member  of  the  body  comprising  the  agency,  adminis- 
trative law  judge,  or  other  employee  who  is  or  may  reasonably 
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be  expected  to  be  involved  in  tho  decisional  process  of  the  pro- 
ceeding, shall  make  or  knowingly  cause  to  be  made  to  an  inter- 
ested person  outside  the  agency  an  ex  parte  communication  rele- 
vant to  the  merits  of  the  proceeding ; 

"(3)  a  member  of  the  body  comprising  the  agcnc}r,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  such  proceed- 
ing who  receives,  or  who  makes,  a  communication  in  violation  of 
this  subsection,  shall  place  on  the  public  record  of  the  proceeding: 
"(A)  written  communications  transmitted  in  violation  of 
this  subsection ; 

"(B)  memorandums  stating  the  substance  of  all  oral  com- 
munications occurring  in  violation  of  this  subsection ;  and 

"(C)  responses  to  the  materials  described  in  subparagraphs 
(A)  and  (B)  of  this  subsection ; 
"(4)  upon  receipt  of  a  communication  knowingly  made  by  a 
party,  or  which  was  knowingly  caused  to  be  made  by  a  party 
in  violation  of  this  subsection;  the  agency,  administrative  law 
judge,  or  other  employee  presiding  at  the  hearing  may,  to  the  ex- 
tent consistent  with  the  interests  of  justice  and  the  policy  of  the 
underlying  statutes,  require  the  person  or  party  to  show  cause  why 
his  claim  or  interest  in  the  proceeding  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise  adversely  affected  by  virtue  of 
such  violation ; 

"(5)  the  prohibitions  of  this  subsection  shall  apply  at  such  time 
as  the  agency  may  designate,  but  in  no  case  shall  they  apply  later 
than  the  time  at  which  a  proceeding  is  noticed  for  hearing  unless 
the  person  responsible  for  the  communication  has  knowledge  that 
it  will  be  noticed,  in  which  case  the  prohibitions  shall  apply  at 
the  time  of  his  acquisition  of  such  knowledge.". 

(b)  The  second  sentence  of  section  554(d)  of  title  5,  United  States 
Code,  is  amended  to  read  as  follows :  "Such  employee  may  not  be  re- 
sponsible to  or  subject  to  the  supervision  or  direction  of  an  employee 
or  agent  engaged  in  the  performance  of  investigative  or  prosecuting 
functions  for  an  agency.". 

(c)  Section  551  of  title  5,  United  States  Code,  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (12) ; 

(2)  by  striking  out  the  "act."  at  the  end  of  paragraph  (13)  and 
inserting  in  lieu  thereof  "act ;  and" 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraph : 
"(14)  'ex  parte  communication'  means  an  oral  or  written  com- 
munication not  on  the  public  record  with  respect  to  which  reason- 
able prior  notice  to  all  parties  is  not  given.". 

(d)  Section  556(d)  of  title  5,  United  States  Code,  is  amended  by 
inserting  between  the  third  and  fourth  sentences  thereof  the  following 
new  sentence :  "The  agency  may,  to  the  extent  consistent  with  the  in- 
terests of  justice  and  the  policy  of  the  underlying  statutes  administered 
by  the  agency,  consider  a  violation  of  section  557(d)  of  this  title  suffi- 
cient grounds  for  a  decision  adverse  to  a  party  who  has  knowingly 
committed  such  violation  or  knowingly  caused  such  violation  to 
occur.". 

Sec.  203.  (a)  Except  as  specifically  provided  by  section  201,  nothing 
in  section  201  confers  any  additional  rights  on  any  person,  or  limits 
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the  present  rights  of  any  such  person,  to  inspect  or  copy,  under  section* 
552  of  title  5,  United  States  Code,  any  documents  or  other  written 
material  within  the  possession  of  any  agency.  In  the  case  of  any  request 
made  pursuant  to  section  552  of  title  5,  United  States  Code,  to  copy  or 
inspect  the  transcripts  or  electronic  recordings  described  in  section 
201  (e) ,  the  provisions  of  this  Act  shall  govern  whether  such  transcript 
or  electronic  recordings  shall  be  made  available  in  accordance  with  such 
request.  The  requirements  of  chapter  33,  of  title  44,  United  States 
Code,  shall  not  apply  to  the  transcripts  and  electronic  recordings  de- 
scribed in  section  201  (e).  This  title  does  not  authorize  any  information 
to  be  withheld  from  Congress. 

(b)  Nothing  in  section  201  authorizes  any  agency  to  withhold  from 
any  individual  any  record,  including  transcripts  or  electronic  record- 
ings required  by  this  Act,  which  is  otherwise  accessible  to  that  individ- 
ual under  section  552a  of  title  5,  United  States  Code. 

Sec.  204.  The  provisions  of  this  title  shall  become  effective  one 
hundred  and  eighty  days  after  the  date  on  which  this  Act  is  enacted, 
except  that  the  provisions  of  section  201  requiring  the  issuance  of  regu- 
lations to  implement  such  section  shall  become  effective  upon  enact- 
ment. 
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nsESs      s.  5  Ca,endar  No- 343 

[Report  No.  94-354] 
[Report  No.  94-381]  * 

IN  THE  SENATE  OF  THE  UNITED  STATES 

January  15, 1975 

Mr.  Chiles  (for  himself,  Mr.  Abodrezk,  Mr.  Bath,  Mr.  Beall,  Mr.  Biden, 
Mr.  Brock,  Mr.  Bkooke,  Mr.  Case,  Mr.  Church, Mr.  Clark,  Mr.  Cranston. 
Mr.  Gravel,  Mr.  Gary  W.  Hart.  Mr.  Philip  A.  Hart,  Mr.  Haskell,  Mr. 
Hatfield,  Mr.  Hathaway,  Mr.  Helms,  Mr.  Hollings,  Mr.  Humphrey,  Mr. 
Jackson,  Mr.  Leahy,  Mr.  McGoyern,  Mr.  Mansfield.  Mr.  Matiiias.  Mr. 
Metcalf,  Mr.  Moxdale,  Mr.  Muskie,  Mr.  Nelson,  Mr.  Nunn,  Mr.  Pack- 
wood.  Mr.  Percy.  Mr.  Proxmire.  Mr.  Ribicoff,  Mr.  Roth,  Mr.  Stafford, 
Mr.  Stone,  Mr.  Symington.  Mr.  Tunney,  and  Mr.  Weicker)  introduced 
the  following  bill;  which  was  read  twice  and  referred  to  the  Committee  on 
Government  Operations 

July  31,1975 
Reported  by  Mr.  Chiles,  with  an  amendment 

[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 

August  1, 1975 

Referred  jointly  to  the  Committees  on  Rules  and  Administration  and  the 
Judiciary  with  instructions  to  report  back  not  later  than  September  19, 
1975 

September  18  (legislative  day,  September  11),  1975 

Reported  by  Mr.  Cannon,  from  the  Committee  on  Rules  and  Administration, 
with  an  additional  amendment 


[Omit  the  part  in  linetype  italics] 


A  BILL 

To  provide  that  meetings  of  Government  agencies  and  of  con- 
gressional committees  shall  be  open  to  the  public,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  Short  Title. — This  Act  may  be  cited  oa 

4  the  ''Government  in  the  Sunshine  Act". 

II-O 

*  The  amendment  of  the  Committee  on  Rules  and 
Administration  is  on  p.   37,   beginning  with  line  8. 


258 


2 

1  Seer  3t  Declaration  of  Policy. — It  is  hereby  de- 

2  eliH=e4  fe  be  fbe  policy  el  the  United  States  tbo*  fhe  public 

3  is  entitled  £e  &e  fullest  practicable  information  regarding 

4  fbe  decioiorirraiking  proceooco  ef  fbe  Federal  Government. 

5  SeOt  St  Definitions. — Fer  purposes  ef  tfe4s  Aet — 

6  -(4-)-  "National  defense"  moans — 

7  (A) — the  protection  of  the  United  Statoo  and  ito 

8  military — forces — against — actual — e* — potential — military 

9  attack  by  a  foreign  power; 

10  -(-&) — the  obtaining  of  foreign  intelligence  informa- 

11  tion  deemed  essential  to  the  military  defence  of  the 

12  'United  States  or  ito  forcoe; 

13  -(Q) — the  protection  of  information  essential  to  tbo 

14  military  defense  of  the  United  States  or. ito  forcco  againot 

15  foreign  intelligence  activities;  or 

16  (D)  tbo  protection,  to  the  extent  specifically  found 

17  necessary  by  tbo  President  in  writing,  of  tbo  United 

18  States  against  overthrow  of  the  Government  by  font*; 

19  -^++4- 

20  -(-3-) — "Person"  includes  an  individual,  partnership,  cor- 

21  poratiom  n>>oeiatod  governmental  authority,  or  public  or 

22  -private  organisation. 

23  TITLE  I-— CX)N  ( 1  It  E  & )  ION  A  L  PROOEPUHES  1 

24  -S**^ — — Si: nate — Com  mittkk — TIkahinc; — Pho- 

25  ■OHiH'iiM.  (a)  The  Legislative  Pooiga  nidation  Act  of  UM(» 

26  is  amended — 
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1  (1)'  by  otriking  out  tho  third  lontonco  el  8ee&» 

l  no \ u |  , 

3  (2)  by  striking  out  ruh..ooti<>ns  (a),  (b) ,  mul  (f) 

4  of  section  138A; 

5  (8)  by  adding  after  section  133B  the  following: 

6  "OPEN   SENATE   COMMITTEE  MEETINGS 

7  "Sbo.  133C.  (a)  Each  meeting  of  each  standing,  coloofy 


8  or  special  committee  of  the  Sonato,  or  subcommittee  thereof,- 

9  including  moorings  to  conduct  hearings,  shall  be  open  to  tho- 

10  publio:  Provided,  That  a  portion  or  portions  of  such  meet 

11  ings  may  bo  closod  to  the  publio  if  tho  oommittoe  or  suboom 

12  ■mittooj  as  the  case  may  bo,  determines  by  a  vote  of  a  majority 

13  of  a  quorum  of  tho  oommittoo  or.subeommittoo  present  that 

14  tho  matters  to  bo  discussed  or  the  tostimony  to  be  taken  at 

15  suoh  portion  or  portiono — 


16  "~W — will  disclose  mattors  necessary  to  bo  kopt 

17  soorot  in  tho  interests  of  national  defense  or  the  nccos 

18  earily  confidential  conduct  of  the  foreign  policy  of  tho 

19  United  Statos; 

20  "{2)  will  relate  solely  to  matters  of  committee  staff 

21  porsonnol  or  intornal  staff  management  or  administra- 

22  tion; 

23  "(3)  will  tend  to  charge  with  crime  or  misconduct, 

24  -or  to  disgrace  any  portion,  or  will  represent  a  clearly 

25  unwarranted  invasion  of  the  privacy  of  any  individual-: 

26  Provided,  That  this  paragraph  shall  not  apply  to  any 
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1  Government  officer  or  employee  with  roopoot  to  hh  of- 

2  fioial  duties  or  employment:  And  provided  further,  Thnt 

3  as  applied  to  n  witness  at  a  mooting,  this  paragraph 

4  eball  not  apply  unlets  the  witness  roquet  to  in  writing  that 

5  the  hearing  be  oloued  to  the  publio; 

6  "'(4)  will  diGolose  information  pertaining  to  any  in 

7  vcstigation  conducted  for  law  enforcement  purposes,  bat 

8  -only  to  the  extent  that  the  disclosure  would  (A)  intor- 

9  fore  with  eiiforoement  proceedings,  (B)  deprive  n  per 

10  son  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 

11  -(-£) — diooloso  tho  identity  of  a  confidential  souroo  audi 

12  4n  tho  oaoo  of  a  record  compiled  by  a  criminal  law  or 

13  forconiont  authority  in  the  course  of  a  criminal  invosti- 

14  gation,  or  by  an  agency  conducting  a  lawful  national 

15  coourity  intelligence  investigation,  confidential  informa 

16  tion  furniohed  only  by  the  confidential  source,  (D)  dig 

17  closo  investigative  tcchniquos  and  procedures,  or — (-&}-' 

18  ondanger  the  life  or  physical  safety  of  law  enforcement 

19  personnel ;  or 

20  "(5)  will  di^cloac  information  relating  to  the  trade 

21  -socrots  or  financial  or  commercial  information  portaining 

22  specifically  to  a  given  person  where 

23  "(A)   a  Federal  'Matutc  requires  the  informa 

24  tion  to  be  kept  confidential  by  Government  officer- 

25  and  employees;  or 

26  "  (B)  tho  information  han  been  obtained  by  the 
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1  Federal  (iuvormncnt  <>n  a  confidential  baetB  othor 

2  than  through  an  application  by  i;uch  perron  for  a- 

3  specific  (iovcrnmcnt  financial  or  othor  benefit,  nn^ 

4  the  information  must  ho  kept  ocorct  in  ordor  to  pro- 

5  vent  grave  nnd  irrcpnrahlc  injury  to  the  competitive 

6  position  of  nueh  person. 


7  A  separate  vote  of  the  oommittoo  shall  ho  tnkon  with  rorpoct 

8  to  each  committee  or  subcommittee  meeting  n  portion  or  por- 

9  tions  of  which  arc  propoocd  to  be  closed  to  the  public  pur- 

10  ounnt  to  thin  subsection.  The  vote  of  on  oh  oommittoo  member 

11  participating  in  onoh  ouch  vote  ehnll  bo  rocordod  and  no 

12  proxies  ohnll  1>c  allowed.  Within  ono  day  of  such  vote,  tho 

13  committee  shall  make  publicly  available  a  written  copy  of 

14  ouch  vote  and,  if  a  meeting  or  portion  thereof  in  closed  to  tho- 

15  public,  a  full  written  explanation  of  its  aotiom- 

16  "  (b)  Each  standing,  select,  or  special  committee  of  tho 

17  Senate,  or  subcommittee  thereof,  shall  make  public  announce- 

18  mont  of  the  date,  place,  and  oubjoot  matter  of  each  mooting- 

19  Qit  Ion  fit  ono  wook  l)eforo  Duch  mooting  unlenr.  tho  committoQ 

20  or  ouboommittoc  doterminoo  by  a  vote  of  a  majority  of  a 

21  quorum  of  the  committee  or  subcommittee  present  that  com- 

22  mittoo  business  requires  that  such  meeting  be  called  at  an 

23  -earlier  dato,  in  which  cone  tho  committee  nhnll  make  public 

24  •announcement  of  the  date,  place,  and  subject  matter  of  such 

25  meeting  at  the  earliest  practicable  opportunity. 

26  "(c)  A  complete  transcript  nhnll  be  made  of  each  moot- 
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1  -ing  of  oQoh  standing,  gclcot,  or  special  committee  or  suboom 

2  mittoo  (wbothor  opon  or  closed  to  the*  public)  t  Except  nw 

3  provided  in  subsection  (d)  of  this  section,  a  oopy  of  enoh 

4  onoh  trnnocript  nlmll  bo  mode  available  for  public  inspection 

5  within  seven  days  of  onoh  such  mooting,  and  additional  copies 

6  of  any  tranpoript  shall  be  furnir.hod  to  any  person  at  the  actual 

7  cost  of  duplication.  Notwithstanding  the  provir.ionr.  of  cub 

8  section  (d) ,  in  the  ease  of  meetings  closed  to  tho  public,  tho 

9  .portion  of  such  transcript  made  available  for  public  inspection 

10  shall  include  a  lipt  of  all  peroono  attending  and  their  affilia 

11  4ion,  oxcopt  for  any  portion  of  nuch  list  which  would  dicoloso 

12  -the  idontity  of  a  oonfidontial  oouroo,  or  ondangor  tho  lifo 

13  or  physical  safety  of  law  onforooment  porsonnol. 

14  "(d)  In  the  cano  of  meetingp  eloped  to  tho  public  pur- 

15  pnant  to  pubcection  (a)  of  thip  sootion,  tho  committoo  or  sul> 

16  committoo  may  delete  from  tho  copiop  of  tranporiptp  that  aro 

17  required  to  be  made  available  or  furnished  to  tho  public  pur- 

18  Pliant  to  subsection  (o)  of  thip  Pection,  thopo  portions  which 

19  it  determines  by  voto  of  tho  majority  of  a  quorum  of  tho 

20  -committee  or  subcommittee  consist  of  ntatorialr.  specified  in 

21  paragraph  (1),  (2),  (3),  (1),or  (o)  of  suhpcction  (a) 

22  of  this  section^  A  separate  voto  of  tho  committoo  or  sul>- 

23  oommittoo  shall  he  token  with  respoot  to  the  transcript  of 

24  OQoh  such  mooting.  The  vote  of  eaoh  oommittoo  or  subcom- 

25  mittoo  mombor  participating  in  eaoh  such  voto  shall  ho 
2f>  rooordod  and  published  and  no  proxion  shall  he  allowed.  In 
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1  place  of  each  )>(>rlinit  deleted  liMin  eopie-.  ol  lite  traiecripl 

2  made  availalile  to  the  public,  the  committee  or  vuheonunittoo 

3  ohell  '-apply  a  full  written  explanation  of  why  >-uch  portion 

4  wnr.  deleted,  and  a  nummary  of  the  MiW.tance  of  the  deleted 

5  -portinn  that  doen  not  itnelf  diiiclono  information  apooificd  in 
b  paragraph  (1),  (2),  (8),  (4),  or  (o)  of  subjection  (a). 

7  The  committee  or  :»ubc>ommittcc  idiall  maintain  a  eomplote 

8  copy  of  the  transcript  of  oaoh  meeting  (including  tbopo  por- 

9  tions  deleted  from  copies  made  available  to' the-puhlie) ,  for 

10  -ft  period  of  at  leant  one  year  after  ouch  meeting,  or  until 

11  the  Congress  following  the  one  in  which  nnch  meeting  waa- 

12  -hold  io  assembled,  whichever  occurs  later. 

13  "-ffc) — A  point  of  order  may  bo  raised  in  tbo  Sonato 

14  against  any  oommitteo  or  eubcommittoe  voto  to  close  a  meet- 

15  ing  to  tbo  public  pursuant  to  subsoction  (a)  of  this  section, 

16  or  against  any  committee  or  cubcommittoo  vote  to  doleto 

17  from  tho  publicly  available  copy  a  portion  of  a>  mooting  tran 

18  -script  purninnt  to  subsection  (d)  of  this  nootion,  by  com- 

19  -mit-toc-  or  subcommittee  mombore  oomprising  ono  fourth  or 

20  *K>f e  -o r  tbo  total  numbor  of  momboro  of  suoh  committee  -op 

21  -eubcommittoo  prooont  and  voting  for  or  against  ouch  action-. 

22  Any  suoh  point  of  ordor  shall  bo  raiood  in  tbo  Sonato  within 

23  two  calendar  days  after  the  vote  againot  which  the  point 

24  of  ordor  io  raiood,  and  ouoh  point  of  ordor  ohall  ho  a 

25  mottor  of  highest  poroonal  privilogo.  Each  ouoh  point  of 
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1  order  ''hall  immediately  he  referred  to  o  Scloct  Committee 

2  on  Meeting?  consisting  of  the  President  pro  tempore,  the 

3  leader  of  the  majority  party,  nnd  the  lender  of  the  minority 

4  party.  The  select  committee  shall  examine  the  complete 

5  verbatim  transcript  of  the  meeting  in  question  and  shall  rule 

6  whether  the  vote  to  close  the  meeting  was  in  accordance 

7  with  subsection  (a)  of  this  section,  or  whether  the  vote  to 

8  delete  a  portion  or  portions  from  puhlicly  availahlc  copics- 

9  of  the  meeting  transcript  wag  in  accordance  with  subsection 

10  (d)  of  tbip  section,  as  the  case  may  he.  The  select  committee' 

11  shall  report  to  the  Senate  within  five  calendar  days, — ^ex- 

12  eluding  days  where  the  Senate  is  not  in  session)  a  rosolu  - 

13  tion  containing  its  findings.  If  the  Senate  adopts  a  resolution 

14  finding  that  the  committee  vote  in  question  was  not — m 

15  accordance  with  the  relevant  subsection,  it  shall  direct  that 

16  there  be  made  publicly  availahlc  the  entire  transcript  of 

17  the  meeting  improperly  closed  to  the  public  or  the  portion 

18  or  portions  of  any  meeting  transcript  improperly  deleted 

19  from  the  publicly  available  copy,  as  the  case  may  be. 

20  "  (f )  The  Select  Committee  on  Meetings  shall  not  be 

21  subject  to  the  provisions  of  subsection  (a),   (b),  (e) ,  of 

22  (d)  of  this  section." 

23  (b)  Subsection  (a)  of  subsection  212  of  the  legislative 

24  Kcorganb'-ation  Act  of  1070  is  repealed. 
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1  -(e)  Paragraph  7  (b)   of  Rule  XXV  of  the  Standing 

2  Rules  of  the  Senate  is  repealed. 

3  (d)  Title  I  of  the  table  of  contents  of  tbo  Loginlativo 

4  Reorganization  Act  of  1916  is  amended  by  inserting  immc 

5  diately  below  item  133B  the  following: 

"133C.  Open  Senate  committee  mcctinga.". 

6  Seo.  102.  Clause  27  (f)  (2)  of  Rule  XI  of  the  Rules  of 

7  tbo  House  of  Representatives  is  amended  to  read  as  follows: 

8  "(2)  (A)  Eaeh  meeting  of  each  standing,  3clect,  or 

9  special  committee  or  subcommittee,  including  meetings  to 

10  conduct  hearings,  shall  be  open  to  the  public;  Provided,  That 

11  a  portion  or  portions  of  such  meetings  may  be  closed  to  tho 

12  public  if  the  committee  or  subcommittee,  as  the  case  may  be, 

13  determines  by  vote  of  a  majority  of  a  quorum  of  the  com  ■ 

14  mittcc  or  subcommittee  present  that  the  matters  to  be  dis 

15  ou3scd  or  tho  testimony  to  bo  taken  at  such  portion  or 
*6  portions — 

17  — will  disclose  matters  necessary  to  be  kept 
secret  in  the  interests  of  national  defense  or  the  ncccs- 
oarily  confidential  conduct  of  the  foreign  policy  of  the 

20  United  States; 

21  "(ii)  will  relate  3olcly  to  matters  of  committee  staff 
personnel  or  internal  staff  management  or  administra-  K 

23  4k*H 
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1  "  (iii)  will  tend  to-charge  with  crime  or  misconduct, 

2  or  to  disgrace  any  person,  or  will  represent  a  clearly 

3  unwarranted  invasion  of  the  privacy  of  any  individual: 

4  Provided,  That  thi3  paragraph  shall  not  apply  to  any 

5  Government  offioor  or"  omployco  with  respect  to.  his  offi 
d  oial  duties  or  employment;  And  provided  further,  That 

7  ao  appliod  to  a  witness  at  a  meeting,  this  paragraph  shall 

8  not  apply  unless  the  witness  requests  in  writing  that  the 

9  hearing  be  closed  to  the  public; 

10  "  (iv) — will  disclose  information  pertaining  to  any 

11  invootigation  conducted  for  law  enforcement  purposes, 

12  but  only  to  the  extent  that  the  disclosure  would  (A) 

13  intorfcrc  with  enforcement  proceedings, — {Wj — deprive 

14  a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudica 

15  tion, — f€-) — disclose  tho  idontity  of  a  confidential  source 

16  and,  in  the  case  of  a  record  compiled  by  a  criminal  law 

17  enforcement  authority  in  the  course  of  a  criminal  investi 

18  gation,  or  by  an  agency  conducting  a  lawful  national 

19  security  intolligonoo  invootigation,  confidential  informa  ■ 

20  tion  furnished  only  by  the  confidential  source,  (D)  dis 

21  oloso  investigative  techniques  and  procedures,  or — (-&)- 

22  oudangor  tho  lifo  or  physical  cafoty  of  law  enforcement 

23  porsonnol;  or  v 

24  "  (v)  will  dir.cWo  information  relating  to  the  trade- 
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1  oooroto  or  financial  or  commercial  information  portain 

2  ing  opocifioally  to  a  given  person  whore — 

3  "  (I)  a  Federal  statuto  requires  the  information 

4  to  bo  kept  confidential  by  Government  officers  and 

5  omployccs;  or 

G  "  (II)  the  information  baa  been  obtained  by  the 

7  Federal  Government  on  a  confidential  basis  other 

8  than  through  an  application  by  such  person  for  a 

9  specific  Government  financial  or  other  benefit,  and 

10  tho  information  must  be  kept  secret  in  order  to 

11  prevent  grave  and  irreparable  injury  to  the  compcti  ■ 
12:-  tive  position  of  such  person. 


13  A  separato  vote  of  the  committee  shall  be  taken  with  reapect 

14  to  oaoh  committee  or  subcommittee  mooting  a  portion  or  por- 

15  tions  of  which  aro  proposed  to  bo  closed  to  the  public  pur 

16  suant  to  this  subsection.  The  vote  of  each  committee  member 

17  participating  in  each  such  voto  shall  bo  rooordod  and  no 

18  proxies  shall  bo  allowod.  Within  one  day  of  such  vote,  the 

19  committee  shall  mako  publicly  available  a  written  oopy  of 

20  3uoh  vote  and,  if  a  meeting  or  portion  thcroof  is  closed  to 

21  tho  public,  a  full  written  explanation  of  its  action. 

22  "  (B) — Each  standing,  soloot,  or  spocial  committoo  or 

23  subcommittee  shall  mako  public  announcement  of  the  date, 

24  place,  and  subject  matter  of  each  meeting  at  least  one  wook 
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1  bcforo  such  meeting  unless  the  committee  or  subcommittee 

2  determines  by  ft'  vote  of  a  majority  of  a  quorum  of  the  com 

3  mittee  or  subcommittee  present  that  committee  business  re 

4  quireo  that  such  meeting  be  called  at  an  earlier  date,  in  which 

5  case  the  committee  shall  make  public  announcement  of  the 

6  date,  place,  and  subject  matter  of  such  meeting  at  the  earliest  - 

7  practicable  opportunity. 

8  "(C)  A  complete  transcript  shall  be  made  of  each  meet- 

9  ing  of  each  standing,  select,  or  special  committee  or  suboom 

10  mittee — (whether  open  or  closed  to  the  public).  Except  m 

11  provided  in  paragraph  (D) ,  a  copy  of  caoh  ouch  transcript 
'12  ohall  be  made  available  for  public  inspection  within  seven 

13  dap  of  each  such  meeting,  and  additional  copies  of  any  tran 

14  script  shall  bo  furnished  to  any  person  at  the  actual  eo?t  of 

15  duplication.  Notwithstanding  the  provisions  of  paragraph 

16  (D) ,  in  the  case  of  meetings  closed  to  the  public,  the  portion 
1?  of  cuch  transcript  made  available  for  public  inspection  shall 
18  inoludo  a  list  of  oil  persons  attending  nnd  their  affiliation, 
1^  except  for  any  portion  of  such  list  which  would  disclose 

20  4he — identity — of — a — confidential — source, — — endanger — t-ke- 

21  -life  or  physical  safety  of  law  enforcement  personnel. 

22  "  (I))  In  the  case  of  meetings  closed  to  the  public  pur- 

23  ouant  to  subparagraph  (A) ,  the  committee  or  subcommittee 

24  may  delete  from  the  copies  of  transcripts  that  arc  required 

25  to  be  made  available  or  furnished  M  the  public  pursuant  to 

26  subparagraph  (^)»  portions  which  it  determines  by  vote  of 
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1  ;ke  majority  of  a  quorum  of  the  committee  or  aubconi 

2  mitt-oc  conoiot  of  material  specified  in  gubscotion  (i), — fttf-; 

3  (iii),  (iv),  or  (v)  of  subparagraph  (A).  A  separate  vote 

4  of  the  committee  or  cuboommittoo  shall  bo  taken  with  respect 

5  to  the  transcript  of  such  meeting.  The  vote  of  each  committee 

6  or  subcommittee  member  participating  in  eaek  such  vote  shall 

7  be  recorded  and  published,  and  no  proxies  shall  be  allowod. 

8  In  placo  of  oaoh  portion  deleted  from  copies  of  the  tranooript 

9  made  available  to  the  public,  the  committoc  or  subcommittee 

10  shall  supply  a  full  written  explanation  of  why  such  por- 

11  tion  was  deleted  and  a  summary  of,  the  subotanco  of  tho 

12  delotod  portion  that  docs  not  itself  disclose  information  spoci- 

13  fled  in  subsection  (i) ,  (ii) ,  (iii),  (iv),or  (v)  of  subpara 

14  graph — (A) .  The  committee  or  subcommittee  shall  main- 

15  tain  a  complete  copy  of  tho  transoript  of  each  mooting  (in- 

16  eluding  thoso  portions  deleted  from  copies  made  available  to 

17  the  public),  for  a  period  of  at  least  one  year  after  such 

18  meeting,  or  until  tho  Congress  following  the  one  in  which 

19  such  meeting  wag  held  is  assemblod,  whichever  occurs  later. 

20  "(E)  A  point  of  order  may  bo  raisod  against  any  com 

21  mitteo  or  subcommittee  vote  to  close  a  mooting  to  the  public 

22  pursuant  to  subparagraph  (A) ,  or  against  any  committee  or 

23  subcommittee  vote  to  delete  from  tho  publicly  available  copy 

24  a  portion  of  a  mooting  transcript  pursuant  to  subparagraph 

25  (D)  |  by  committoc  or  subcommittee  members  comprising 
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1  ono  fourth  or  moro  of  tbo  total  number  of  the  members  of 

2  such  committee  or  ouboommittoo  prooont  and  voting  for  or 
g  against  suob  action.  Any  suob  point  of  order  nuwt  be  raisod 

4  before  the  entire  House  within  two  oolondar  dayn  after  tbo 

5  voto  againot  whiob  the  point  of  order  i3  raised,  and  such  point 
(j  of  order  shall  be  a  matter  of  highest  personal  privilege.  Each 

7  suob  point  of  ordor  shall  immediately  bo  referred  to  a  Select 

8  Committee  on  Meetings  consisting  of  the  Speaker  of  the 

9  House  of  Representatives,  the  majority  lcador,  and  tho  mi- 

10  nority  leader.  The  select  eommittoo  shall  roport  to  tho  House 

11  within  five  calendar  day;*  (excluding  days  whoro  tho  Houso 

12  is  not  in  session)  n  resolution  containing  its  findings.  If  the 

13  House  adopts  a  resolution  finding  that  tho  eommittoo  vote  in 

14  question  was  not  in  aooordanoo  with  the  relevant  oubsootion, 

15  it  ohall  diroot  that  there  bo  made  publicly  available  the  entire 
1G  transcript  of  the  meeting  improperly  oloscd  to  tho  publio  or 

17  the  portion  or  portions  of  any  mooting  transcript  improperly 

18  deleted  from  the  publicly  available  copy. 

19  "  (F)  The  Select  Committee  on  Meetings  shall  not  bo 

20  subject  to  the  provisions  of  subparagraph  (A),  (B) ,  (C) , 

21  or  (D)  of  this  sootion." 

22  Sec.  103. — f*) — Joint  and  Conference  Commit- 

23  tides. — The  Logidativo  Reorganization — Ae* — of — 1946 — is 

24  amended  by  insorting  aftor  sootion  133C,  as  addod  by  sec- 

25  tion  101(3)  of  this  Aot,  tbo  following  now  sootion: 
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1  "oi'DN  JOINT  AND  CONFERENCE  COMMITTEE  MEETINQB 

2  "iSido.  138D.  (a)  Eaoh  meeting  of  caob  joint  committee 

3  and  each  subcommittee  thereof,  and  each  oommittoo  of  oon 

4  fcrenec  shall  be  open  to  the  public:  Provided,  That  a  por- 

5  tion  or  portions  of  suoh  mootingG  may  bo  closed  to  tho  public 

6  if  the  committee  determines  by  vote  of  a  majority  of  a  quo- 

7  rum  of  the  oommittoo  or  oubeommittoo  prooont  that  tho 

8  matter?  to  be  dis-oussed  or  tho  testimony  to  bo  takon  at  ouch 

9  portion  or  portiong — 

10  "  (1)  will  disclose  matters  necessary  to  be  kept  secret 

11  in  the  intorosts  of  national  dofonso  or  tho  noooscarily 

12  confidential  conduct  of  the  foroign  policy  of  tho  United 

13  Statoo; 

14  "  (3)  will  relate  solely  to  matters  of  committee  staff 

15  personnel  or  internal  staff  managomont  or  administration ; 

16  ■  "  (3)  will  tend  to  charge  with  crime  or  misconduct; 

17  or  to  disgrace  any  person,  or  will  represent  a  clearly 

18  unwarranted  invasion  of  the  privacy  of  any  individual: 

19  Provided,  That  this  paragraph  shall  not  apply  to  any 

20  Government  officer  or  employee  with  respect  to  his  of 

21  ficial  duties  or  employment:  And  provided  further,  That 

22  as  applied  to  a  witnoss  at  a  meeting,  thi3  paragraph  shall 

23  not  apply  unless  tho  witness  requests  in  writing  that  the , 

24  hearing  be  closed  to  the  public* 

25  "  (4) — will  disclose  information  pertaining  to  any 
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1  investigation  oonduotod  for  law  enforcement  purposos, 

2  but  only  to  the  extent  that  tbo  dioolosuro  would  (A)  in- 

3  torfero  with  enforcement  proceedings, — — doprivo  a 

4  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudi 

5  cation,  (C)  disclose  the  identity  of  a  oonfidontial  source 

6  and,  in  tho  case  of  a  rooord  compiled  by  a  criminal  law 

7  enforcement  authority  in  the  course  of  a  criminal  invcati- 

8  gation>  or  by  an  agonoy  conducting  a  lawful  national 

9  security  intelligence  investigation,  confidential  informa 

10  -      tion  furnished  only  by  the  confidential  source, — (£4- 

11  disclose  investigative  techniques  and  procedures,  or  (E) 

12  endanger  the  life  or  physical  safety  of  law  enforcement 

13  personnel;  or 

14  "  (5)  will  disclose  information  relating  to  the  trade 

15  secrets  or  financial  or  commercial  information  pertaining 
-16  specifically  to  a  given  person  whore — 

17  "(A)  a  Fedoral  statute  requires  the  informa- 

18  tion  to  'bo  kopt  confidential  by  Government  officers- 

19  and  employees;  or 

20  "  (B)  the  information  has  been  obtained  by  the 

21  Federal  Government  on  a  confidential  basis  other 

22  than  through  an  application  by  such  person  for  a 

23  specific  Government  financial  or  other  benefit,  and 

24  the  information  must  be  kept  secret  in  order  to  pre 
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1  vont  grave  and  irreparable  injury  to  tho  oompotitivo 

2  position  of  ouoh  poroon. 

3  A  separate  vote  of  the  committee  shall  be  ta)rCD  with  respect 

4  to  each  committee  or  subcommittee  meeting  a  portion  or 

5  portions  of  which  arc  propoood  to  bo  closed  to  the  public 

6  pursuant  to  this  suboootion.  The  vote  of  each  committee 

7  member  participating  in  each  such  vote  shall  be  recorded 

8  and  no  proxies  shall  be  allowed.  Within  one  day  of  such 

9  vote,  the  committee  shall  make  publicly  available  a  written 

10  copy  of  such  vote  and,  if  a  meeting  or  portion  thereof  is 

11  closed  to  the  public,  a  full  written  explanation  of  its  action.' 

12  -'(b)  Each  joint  committee,  subcommittee,  and  commit 

13  tee  of  oonforcnoo  shall  make  public  announcement  of  the 

14  date,  place,  and  subject  matter  of  each  mooting  at  least  one 

15  wrcck  before  3uch  meeting  unless  the  committee  or  suboom  ■ 

16  mittoo  determines  by  a  vote  of  a  majority  of  a  quorum  of 

17  the  committee  or  subcommittee  present  that  committee  busi 

18  noos  require?  that  such  meeting  be  called  at  an  earlier  date, 

19  in  which  case  the  committoo  shall  make  public  announce 

20  mcnt  of  the  date,  place,  and  subject  matter  of  such  meeting 

21  at  tho  earliest  practicable  opportunity. 

22  "  (o)  A  complete  transcript  shall  be  made  of  each  meet 

23  ing  of  each  joint  committoo,  subcommittee,  and  committee  ^ 

24  of  conference  (whether  open  or  closed  to  the  public) .  Ex 


274 


18 

1  ocpt  oa  provided  in  subsection  (d)  of  thio  ocotion,  a  copy 

2  of  each  such  transcript  a  hall  be  made  available  for  public 

3  inopootion  within  oovon  dayo  of  each  ouoh  mooting,  and  addi 

4  tional  copies  of  any  tranooript  ohall  bo  furnished  to  any  per- 

5  son  at  the  actual  cost  of  duplication.  Notwithstanding  the 
G  provisions  of  subsection  (d) ,  in  the  ease  of  meetings  closed 

7  to  the  publio,  tho  portion  of  ouch  tranooript  mado  available 

8  for  publio  inspoction  shall  inoludo  a  hot  of  all  persons 

9  attending  and  thoir  affiliation,  oxcopt  for  any  portion  of 

10  such  list  which  would  disclose  the  identity  of  a  confidential 

11  souroo,  or  ondangor  tho  lifo  or  physical  safety  of  law  enforce 

12  mont  personnel. 

13  "  (d)  In  tho  cftso  of  mootings  olosod  to  tho  publio  pur  ■ 

14  suant  to  subsection  (a)  of  this  section,  tho  joint  committee, 

15  subcommittee,  or  committee  of  conference  may  delete  from 

16  the  copies  ojf  transcripts  that  arc  required  to  be  made  avail- 

17  ablo  or  furnished  to  tho  publio  pursuant  to  subsection  (c)  of- 

18  thio  section,  those  portions  which  it  determines  by  vote  of  the 

19  majority  of  a  quorum  of  tho  committee  or  subcommittee  con 

20  gist  of  materials  specified  in  paragraph  (1),  (2),  (3),  (4), 

21  or  (5)  of  subsection  (a)  of  thio  section.  A  separate  vote  of 

22  tho  committee  or  subcommittee  shall  bo  taken  with  respect  to- 

23  tho  tranooript  of  suoh  mooting.  The  vote  of  oaoh  committee  or 

24  subcommittee  mombor  participating  in  each  such  vote  shall 

25  be  recorded  and  published,  and  no  proxies  shall  be  allowed. 

26  In  plncc  of  each  portion  deleted  from  copies  of  the  transcript1 
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1  mado  available  to  tho  public,  tho  oonimittoo  or  subcommittee 

2  shall  oupply  a  full  written  explanation  of  why  ouch  portion- 

3  wao  dolotod,  and  a  summary  of  the  substance  of  the  deleted 

4  portion  that  doos  not  itself  disclose  information  3pcoificd  in 

5  paragraph  (1),  (2),  (3),  (4),  or  (5)  of  subsection  (a)  of 

6  this  section.  Tho  committee  or  subcommittee  shall  maintain 

7  a  oomploto  copy  of  the  tranacript  of  each  meeting  (including 

8  those  portions  dolotod  from  copies  made  available  to  the  pub 

9  lio) ,  for  a  poriod  of  at  least  one  year  after  such  meeting,  or 

10  until  the  Congress  following  the  one  in  which  such  meoting 

11  wae  hold  is  aosomblod,  whichever  occurs  later. 

12  "(e)  A  point  of  order  may  be  raised  against  any  com* 

13  mittee  vote  of  a  joint  committee,  subcommittee,  or  oommittoo 

14  of  conference  to  close  a  mooting  to  the  public  pursuant  to  sub 

15  section  (a)  of  this  section,  or  nny  committee  or  subcommittee  • 

16  vote  to  delete  from  the  publicly  available  copy  a  portion  of  a 

17  meeting  transcript  pursuant  to  subsection  (d)  of  this  section 

18  by  oommittoo  or  subcommittee  mombors  comprising  one 

19  fourth  or  moro  of  tho  total  number  of  the  members  of  such 

20  committee  or  subcommittee  present  and  voting  for  or  against 

21  suoh  action.  Any  such  point  of  order  shall  be  raised  in  cither 

22  House  within  two  calendar  days  aftor  tho  voto  against  which  • 

23  the  point  of  order  is  raised,  and  such  point  of  order  shall  be 

24  a  matter  of  highest  personal  privilege.  Each  such  point  of 


276 


20 

1  order  shall  immediately  bo  roforrod  to  o.  Soloot  Joint  Com 

2  mittco  on  Mootingc  consisting  of  tho  Prosidont  pro  tomporo 

3  of  the  Senate,  tho  Speaker  of  tbo  Houoo  of  Representatives, 

4  and  tbo  majority  and  minority  loadoro  from  each  Houoo.  Tho 

5  select  eommittoo  shall  oxamino  tbo  eomploto  verbatim  tran 
0  script  of  the  mooting  in  qucotion  and  ohall  rule  whether  the 

7  vote  to  oloDO  tbo  mooting  woo  in  accordance  with  subsection 

8  (a)  of  thio  section,  -or  whether  tbo  vote  to  dolote  a  portion  or 

9  portiono  from  publioly  available  oopioo  of  tbo  mooting  tran 

10  script  was  in  aooordanoo  with  cu'bcoetion  (d)  of  thig  oootion) 

11  ao  tbo  oqoo  may  bo.  Tho  ooloot  eommittoo  shall  report  to  both 

12  Houses  a  conourront  rosolution  within  fivo  calendar  days 

13  (excluding  dayo  whoro  either  Houoo  io  not  in  ooaoion)  con 

14  tabling  ito  findings  If  both  Houses  adopt  ouch  a  resolution 

15  finding  that  tho  eommittoo  vote  in  quootion  war  not  in 

16  accordance  with  tho  relevant  subsection,  tbo}^  shall  direct 

17  that  there  be  mode  publicly  available  the  entire  transcript  of 

18  the  meeting  improperly  closed  to  the  publio,  or  the  portion 

19  er  portions  of  nny  mooting  transcript  improperly  deleted  from 

20  the  publioly  available  copy,  as  the  case  may  be. 

21  "  (f )  The  Select  Joint  Committee  on  Meetings  shall  not 

22  be  subject  to  the  provisions  of  oubnection  (o) ,  (b) ,  (e) ,  or 

23  (d)  of  this  section." 

24  (b)  Title  T  of  the  table  of  contctil*  of  the  Legislative  Kc 

25  organisation  Act  of  1018  i^  amended  by  inserting  imrncdi 
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1  aid;  below  item  1330,  as  added  by  section  101  (c)  of  this 

2  |  Act,  the  following: 

U100D.  Open  joint  and  conference  committee  mcofringo.". 

3  Sec.  104.  Exercise  of  Rulemaking  Powers. — Tke- 

4  provisions  of  this  title  are  enacted  by  the  Congress— 

5  (1)  an  exercise  of  the  rulemaking  power  of  the 
G  Senate  and  the  House  of  Representatives,  respectively, 

7  and  ao  ikn-h  they  shall  be  considered  as  part  of  the  rules 

8  of  each  House,  respectively,  or  of  that  House  to  which 

9  they  specifically  apply,  and  ouch  rulos  shall  supersede 

10  other  rules  only  to  tho  extent  that  they  arc  inconsistent 

11  therewith ;  and 

12  (2)  with  full  recognition  of  the  constitutional  right 

13  of  cither  House  to  change  such  rules  (so  far  as  relating 

14  to  ouoh  Houoo)  at  any  time,  in  the  same  manner,  and  to 

15  tho  camo  extent  as  in  tho  case  of  any  other  rule  of  such 

16  Houoo. 

17  TITLE  II— AGENCY  PROCEDURES 

18  Sec.  201. — (tr) — This  section  applies,  according  to  the 

19  provisions  thereof,  to  any  agency,  as  defined  in  section  551 

20  ( 1 )  of  title  5,  United  States  Code,  where  the  body  compris- 

21  ing  the  agency  consists  of  two  or  more  members.  Except  as 

22  provided  in  subsection  (b) ,  all  meetings  (including  meetings 

23  to  conduct  hearings)  of  such  agencies,  or  a  subdivision  there- 

24  of  authoriecd  to  take  action  on  behalf  of  the  ogenoy,  shall  be 
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1  opon  to  tho  public.  For  purpoioo  of  thio  section,  a  mooting 

2  oonciuto  of  any  proooduro  by  which  official  Qgonoy  buoinooo  io 

3  oonoidorod  or  dioouoood  by  at  loaot  the  number  of  agency 

4  momborn  (or  of  members  of  a  oubdivioion  of  the  agency  qu 

5  thoriaed  to  take  action  on  behalf  of  the  agency) ,  required  to 

6  toko  Qotion  on  behalf  of  the  agonoyi 

7  (b)  Subjection  (a)  shall  not  apply  to  any  portion  of 

8  portiono  of  an  agency  mooting  whoro  the  agency  determines 

9  by  a  vote  of  a  majority  of  its  entire  membership,  or,  in  the 

10  oaoo  of  a  subdivision  thereof  authorized  to  take  action  on 

11  behalf  of  the  agency,  a  majority  of  the  membership  of  such 

12  oubdivioion,  that  ouch  portion  or  portions  of  the  mooting — 

13  ( 1 )  will  dicoloeo  mat  tore  noooooary  to  bo  kopt  ooorofc 

14  in  the  interests  of  national  defense  or  the  necessarily  con- 

15  fidcntial  conduct  of  the  foreign  policy  of  the  United 

16  States; ' 

17  (fl)  will  relate  9olcly  to  individual  agency  person- 

18  ncl  or  to  internal  agency  office  management  and  adminis 

19  trot-ion  or  financial  auditing; 

20  (3)  will  tend  to  charge  with  crime  or  misconduct, 

21  or  to  disgrace  any  person,  or  will  represent  a  clearly 

22  unwarranted  invasion  of  the  privacy  of  any  individual; 

23  Provided,  That  thin  paragraph  oball  not  apply  to  any 

24  Government  officer  or  employee  with  rcspct  t  to  his  offi 

25  eial  duties  or  employment;  And  frrovided  further,  That 
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1  ao  appliod  to  a  witnooo  at  a  mooting  tlii"  paragraph  ohall 

2  not  apply  unlooo  tho  witnono  roquontft  in  writing  that  tho 

3  mooting  bo  olocod  to  tho  public  j 

4  (4)  will  dicolooo -information  portaining  to  any  in- 

5  vootigation  oonduotod  for  law  onforoomont  purpoooo,  but 
(i  only  to  tho  extent  that,  tho  diooloouro  would  (A)  inter 

7  foro  with  onforoomont  proooodingo,  (B)  doprivo  a  per 

8  oon  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 

9  (C)  disclose  the  identity  of  a  confidential  source  and,  in 

10  the  case  of  a  rooord  oompilod  by  a  criminal  law  enforce 

11  mont  authority  in  tho  -oouroo  of  a  criminal  invootigation, 

12  or  by  an  agonoy  conducting  a  lawful  national  ocourity 

13  intelligence  investigation,  confidential  information  fur- 

14  nished  only  by  the  confidential  source, — (4^ — digcloac 

15  investigative  techniques  and  procedures,  (E)  endanger 

16  the  life  or  physical  safety  of  law  enforcement  personnel ; 

17  or  (F)  in  the  case  of  an  agency  authorised  to  regulate 

18  the  issuance  or  trading  of  securities,  disclose  informa- 

19  tion  concerning  such  securities,  or  the  markets  in  which 

20  they  arc  traded,  when  such  information  mu3t  be  kept 

21  confidential  in  order  to  avoid  premature  speculation  in 

22  fee  trading  of  3uch  securities ;  or 

23  (5)  will  disolosc  information  relating  to  the  trade 

24  secrets  or  financial  or  commercial  information  pertain- 

25  ing  specifically  to  a  given  pcraon  where  1 
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1  (A)  ft  Fodoral  otatuto  roquiroo  the  information 

2  to  bo  kopt  confidential  'by  Govornmont  offiooro  and 

3  employ  ooc \  or 

4  (B)  tbo  information  bao  boon  obtainod  by  tho 

5  Fodoral  Govornmont  on  a  confidential  baoio  otbor 
(i  than  through  an  applioation  by  ouob  poroon  for  a 

7  opooifio  Govornmont  financial  or  other  bonofit  and 

8  tho  information  must  bo  kopt  coorot  in  ordor  to  pro 

9  vent  gravo  and  irroparablo  injury  to  tho  oompotitivo 

10  pooition  of  auoh  poroon ; 

11  (6)  will  rolate  to  tho  conduct  or  diopooition  (but 

12  not  tho  initiation)  of  a  oaoo  of  adjudication  govomcd  by 

13  tho  provioiono  of  tho  firot  paragraph  of  oootion  551  (a) 

14  of  titlo  5,  United  Statoo  Code,  or  of  ouboootion  ( 1 ) , 

15  (2),  (i),  (5),  or  (6)  thereof. 


16  A  separate  vote  of  the  agency  members,  or  the  members  of 

17  a  subdivision  thereof  authorised  to  take  action  on  behalf  of 

18  tho  agency,  shall  he  taken  with  rcspcot  to  each  agency 

19  meeting  a  portion  or  portions  of  whioh  arc  proposed  to 

20  fee  olosod  to  tho  publio  pursuant  to  this  subscotion.  The  vote 

21  of  each  agency  member  participating  in  such  vote  shall  be 

22  recorded  and  no  proxies  shall  be  allowed.  Within  .one  day  of 

23  auoh  vote,  the  agency  shall  make  publicly  available  a  written 

24  copy  of  such  vote  and,  if  a  meeting  or  portion  thcitof  is  closed 

25  to  the  public,  a  full  written  explanation  of  its  action. 
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1  ~fe-) — Each  agency  shall  make  public  announcement  of 

2  the  date,  place,  and  subject  matter  of  each  meeting,  and 

3  whether  open  or  closed  to  the  public,  at  least  one  week  before 

4  eaefa  meeting.  Such  announcement  shall  be  made  unlcs.'  the- 

5  agency  dotorminos  by  a  vote  of  the  majority  of  its  members, 

6  or  in  tho  case  of  a  subdivision  thereof  authorized  to  take 

7  action  on  behalf  of  the  agency,  a  majority  of  the  members  of 

8  the  subdivision,  that  agency  business  requires  that  ouoh  moot 

9  ings  be  called  at  an  earlier  date,  in  which  case  tho  agonoy 
,10  shall  make  public  announcement  of  the  date,  place,  and  oub 

11  ject  matter  of  such  meeting,  and  whether  open  or  closed  to 

12  the  public,  at  the  earliest  practicable  opportunity. 

13 .         (d)  A  complete  transcript  or  electronic  recording  ad-- 

14  equate  to  fully  record  the  proceedings  shall  bo  mado  of  oach 
meeting  of  each  agonoy  (whether  open  or  closed  to  the  pub- 

16  He).  Except  ai  provided  in  subsection  (c)  of  this  Gootion  a- 

17  copy  of  the  transcript  or  electronic  recording  of  oach  suoh 

18  meeting,  together  with  any  official  minutes  of  such  mooting, 

19  shall  be  mado  available  to  the  public  for  inspection,  and 

20  additional  copies  of  any  such  transcript,  minutes,  or  rooord  ■ 

21  ing  (or  a  copy  of  a  transcription  of  the  electronic  recording) , 

22  shall  be  furnished  to  any  person  at  the  actual  cost  of  duplica 

23  tion  or  transcription.  Notwithstanding  the  provisions  of  sub 

24  section — (c) ,  in  tho  case  of  meetings  closed  to  tho  public, 

25  the  portion  of  suoh  transcript  made  available  for  publio- 

26  inspection — or — electronic — recording — ska44 — include — a — list- 
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1  of  all  pcrsonG  attending  and  tboir  affiliation,  oxoopt  for  any 

2  portion  of  ouoh  Hot  which  would  dioolooc  the  identity  of  ft 

3  oonfidontial  source,  or  endanger  the  life  or  phyoiotri  oafofcy 

4  of  law  onforcomont  poroonncl. 

5  (o)  In  the  case  of  meetings  closed  to  the  public  pursuant 

6  to  ouboootion  (b)  of  thia  section,  the  agcnoy  may  delete  from 

7  tho  oopios  of  transoripts,  electronic  rooordings,  and  minutes- 

8  mado  availablo  or  furnished  to  the  public  purouant  to  aubsoc- 

9  — (4) — of  this  sootion,  those  portions  which  tho  agonoy- 

10  dotorminos  by  vote  of  a  majority  of  its  membership  ooneist 

11  of  materials  specified  in  paragraph  (1),  (2), — (4^-, — (44-, 

12  (5),  or  (6)  of  subsection  (b)  of  this  sootion.  A  separate 

13  vote  of  tho  agonoy  ohall  bo  takon  with  roopoot  to  oaoh  tran 

14  script,  oloctronio  rooording,  or  minutes.  Tho  voto  of  oaoh. 

15  agency  mombor  participating  in  such  vote  shall  be  recorded 

16  and  publishod,  and  no  proxios  shall  bo  allowod.  In  place  of 

17  oach  portion  deleted  from  copies  of  the  mooting  transcript, 

18  olootronio  recording,  and  minutes  made  available  to  the  pub 

19  lie,  tho  agonoy  shall  supply  a  full  writ  ton  explanation  of  why 

20  -such  portion  was  deleted  and  a  summary  of  tho  substance  of 

21  the  deleted  portion  tha,t  does  not  itself  disoloco  information 

22  specified  in  paragraph  (1),  (2),  (8),  (4),  (5),  or  (C)  of 

23  subsection  (b) .  The  agency  shall  maintain  a  complete  vcr 

24  batim  copy  of  tho  transcript,  or  a  complete  olootronio  record 

25  ing  of  oaoh  mooting  (including  those  portions  delotod  from 
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1  oopioe  made  availablo  to  the  public) ,  for  a  period  of  at  least 

2  two  years  after  such  meeting,  or  until  one  year  after  tbc  con 

3  elusion  of  any  proceeding  with  rospoct  to  which  tbc  meeting, 

4  or  a  portion  thoroof,  wao  hold,  wbiohovor  occurs  later. 

5  (f)  Each  agency  subject  to  tbc  requirement 9  of  this  see 

6  tion  shall,  within  throe  hundred  and  t;ixty  days  after  the  en 

7  actmcnt  of  this  Act,  following  consultation  with  the  Ad 

8  ministrativc  Conference  of  the  United  States  and  published 

9  notice  in  the  Federal  Register  of  at  least  thirty  dayo  and 

10  opportunity  for  written  comment  by  any  persons,  promulgate 

11  regulations  to  implement  the  requirements  of  subsections  (a) 

12  throug-h  (e)  inclusive  of  this  section.  Such  regulations  must> 

13  prior  to  final  promulgation,  receive  the  approval  in  writing 

14  of  the  Assistant  Attorney  General,  offioo  of  Legal  Counsel, 

15  certifying  that  in  his  opinion  the  regulations  are  in  nccord 

16  with  the  roquiromonts  of  this  section.  Any  citizen  or  person 
!7  resident  in  the  Unitod  States  may  bring  a  proceeding  in  the 

18  United  States  Court  of  Appeals  for  the  District  of  Columbia 

19  Circuitr— 

20  (1)  to  require  an  agency  to  promulgate  ouch  regu- 

21  -lations  if  such  agonoy  has  not  promulgated  such  regu 

22  lations  within  the  time  period  specified  herein ;  or 

23  (2)  to  set  aside  agency  regulations  issued  pursu 

24  ant  to  this  subsection  that  arc  not  in  accord  with  the 

25  requirements  of  subsections  (a) — through — (o)  inclusive 
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1  of  fthis  flection, — and  to  require  the  promulgation  of 

2  regulations  that  are  in  accord  with  such  subsections. 

3  (g)  The  district  courts  of  the  United  States  shall  have 

4  jurisdiction  to  enforce  the  roquiremonts  of  subsections  (a)- 

5  through  (c)  inclusive  of  thi3  3cetion  by  declaratory  judg- 
q  mont, — injunctive  roliof, — or  otherwise.  Such  actions  shall 

7  be  brought  within  sixty  days  after  the  meeting  wrhosc  closing 

8  is  challenged  as  a  violation  of  this  section :  Provided,  That  if 

9  public  notico  of  such  mooting  was  not  provided  by  tho  agency 

10  in  accordanco  with  tho  requirements  of  this  cootion,  such- 

11  action  shall  be  brought  within  sixty  days  of  such  meeting 

12  or  such  public  announeomont,  whiohovor  i3  the  later.  Such 

13  actions  shall  be  brought  against  an  agency  and  its  members- 

14  by  any  citizen  or  person  resident  in  the  United  States.  Such 

15  actions  may  bo  brought  in  tho  district  wherein  the  plaintiff 

16  rosides,  or  has  his  principal  place  of  business,  or  where  the- 

17  agency  in  question  has  its  headquarters.  In  ouch  actions  ft- 

18  defondant  shall  sorvc  his  answer  writhin  twenty  days  after 

19  tho  service  of  the  oomplaint.  Tho  burdon  is  on  tho  agency  to 
2Q  oustain  ito  action.  Excopt  as  to  causes  tho  court  considers 

21  of  groator  importanco,  procoodings  before  the  district  court, 

22  as  authorized  by  this  paragraph,  take  precedence  on  the 

23  dookot  over  all  other  causes  and  shall  be  assigned  a  hearing 

24  and  trial  at  tho  earliost  praotioablo  dnto  and  expedited  in 

25  ovory  way.  In  dooiding  such  cases  the  court  may  examine 
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1  any  portion  of  a  meeting  transcript  or  electronic  recording 

2  -that  waa  deleted  from  the  publicly  available  copy  and  may 

3  take  such  additional  evidence  aa  it  dooms  nooossary.  Among 

4  otbor  forms  of  oquit^blo  rolief,  including  tho  granting  of  an 

5  injunction  against  future  violations  of  this  aootioD,  the  court 

6  may  require  tbat  any  portion  of  a  meeting  transcript  or  clcc 

7  tronio  recording  improperly  deleted  from  tbc  publicly  avail 

8  able  copy  be  made  publicly  available  for  inspection  and  copy 

9  ing,  and,  having  due  regard  for  orderly  adminiatration  and 

10  the  publio  interest,  may  act  aaidc  any  agency  action  takon 

11  or  discussed  at  an  agonoy  meeting  improperly  oloocd  to  the 

12  public.  The  jurisdiction  of  the  district  courts  under  thi3  aub 

13  sootion  shall  bo  concurrent  with  that  of  any  other  court  other 

14  wise  authorized 'by  law  to  roviow  agonoy  action.  Any  suoh 

15  court  may,  at  tho  application  of  any  person  otherwise  prop 

16  orly  a  party  to  a  prooooding  before  such  court  to  rcviow  an 

17  agonoy  action,  inquiro  into  asserted  violations  by  the  agonoy 

18  of  tho  requirements  of  this  section  and  afford  the  relief  au 

19  thorizod  by  this  section  in  tho  case  of  prococdings  by  district 

o/\  flan  r4n 

j^J  vvuTtOr 

21  — (h)  In  any  action  brought  pursuant  to  subsection  (f) 

22  or  (g)  of  this  section,  tho  roasonablo  ooota  of  litigation  (in 

23  eluding  reasonable  fees  for  attorneys  and  export  witnesses) 

24  may  bo  apportioned  fro  tho  original  parties  or  their  successors 

25  in  interest  whenever  the  court  determines  such  award  is  ap- 
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1  propriato.  In  the  case  of  apportionment  of  costs  against  an 

2  agency  or  its  members,  tbc  costa  may  be  assessed  by  the 

3  court  against  the  United  States. 

4  (i)  The  agencies  subject  to  the  requirements  of  tins 

5  Gootion  shall  annually  report  to  Congress  regarding  their 
G  compliance  with  such  requirements,  including  a  tabulation 

7  of  tho  total  number  of  agency  meetings  open  to  the  public, 

8  the  total  number  of  meetings  closed  to  the  public,  the  rea 

9  sons  for  closing  such  meetings,  and  a  description  of  any 

10  litigation  brought  against  the  agency  under  this  section. 

11  Sec.  202.  Title  5  of  the  United  States  Code  is  amended 

12  by  adding  after  section  557  the  following: 

13  "EX  TAETE  COMMUNICATIONS  IX  AGENCY  PROCEEDING 

14  "Sec.  557A.  (a)  Definitions. — For  purposes  of  this 

15  section — 

16  "(1)  'Ex — parte  communication' — means  a  com 
1 '          munication  relevant  to  an  on-the-record  agency  pro- 
!8          oooding  where  such  communication  is  not  made  on  the 

19  record,  or  openly  at  a  scheduled  hearing  session  in  such 

20  proceeding,  and  reasonable  notice  thereof  is  not  given  to 

21  all  parties  to,  or  intcrvenors  in,  suoh  proceedings. 

22  •  "  (2)  'Interested  person*  moans  any  person  (inolud 

23  ing  a  member  or  employee  of  any  Government  agency  or 

24  authority) — other  than  a  member  or  employee  of  the 
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1  agency  before  whioh  the  on-tbo-rooord  proceeding— is- 

2  ponding  wbo  oommunioatcr.  witb  an  agency  member  or 

3  employoo  witb  respect  to  any  such  on  tbo-rooord  agency 

4  prooooding. 

5  "  (3)  'On  tbe  rcoord  agonoy  procooding,  moans  any 

6  proooodings  boforo  any  agency  wboro  tho  agency  action, 

7  or  ft  portion  thereof,  is  required  by  law  to  be  determined 

8  on  the  record  after  an  opportunity  for  an  agency  hearing. 

9  "(b)  This  fiootion  applies  to  any  on  the  record  agency 

10  proceeding. 

11  "  (o)  In  any  ageney  proceeding  which  io  subject  to  sub 

12  eootion  (b)  of  this  sootion — 

13  "  (1)  ,no  interested  person  shall  make  or  cause  to  be 

14  mode  to  any  member  of  the  agonoy  in  qucation,  adminis 

15  trativo  judge,  or  omployoo  who  io  or  may  be  involved  in 

16  tho  decisional  process  of  the  proceeding  any  ex  parte- 

17  oommuni  cation; 

18  "  (2)  no  member  of  the  agency  in  question,  adminis- 

19  trativo  judgo,  or  omployoo  who  is  or  may  bo  involved  in 

20  tho  decisional  procoss  of  tho  proceeding  shall  mako  or 

21  cause  to  bo  made  to  an  interested  person  any  ex  parte 

22  communication ; 

23  "  (3)  a  member  of  tho  agency  in  question,  adminis- 

24  trativo  judgo,  or  employoo  who  is  or  may  bo  involved 
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1  in  tbo  decisional  process  of  the  proceeding,  who  receives 

2  a  communication  in  violation  of  this  subsection,  shall 

3  place  in  the  public  record  of  the  proceeding — 

4  "(A)  any  written  material  submitted  in  viola- 

5  tion  of  this  subsection;  and 

6  "(B)  a  memorandum  stating  the  substance  of 

7  each  oral  communication  submitted  in  violation  of 

8  this  subsection;  and 

9  "(C)  responses,  if  any,  to  the  materials  dc- 

10  scribed  in  subparagraphs — (-A-) — and — — of  this 

11  subsection; 

12  "(d)  upon  obtaining  knowledge  of  a  communica- 

13  tion  in  violation  of  this  subsection  prompted  by  or  from 

14  a  party  or  intervenors  to  any  proceeding  to  w^hich  this 

15  section  applies,  the  agency  members  or  member,  tho 

16  administrative  judge,  or  employee  presiding  at  the  hear- 

17  ings  may,  to  the  extent  consistent  with  the  interest^  of 

18  justice  and  the  policy  of  the  underlying  statutes,  require 

19  tho  party  or  intervonors  to  chow  oaugc  why  hh  claim 

20  or  interest  in  tho  proceeding  should  not  bo  dismissed, 

21  doniod,  disregarded,  or  othorwiso  Adversely  affect ed  by 

22  virtue  of  such  violation. 

23  "(d)  Tho  prohibitions  of  this  section  ahall  not  apply — 

24  "(1)  to  any  proceeding  to  the  extent  required  for 

25  tho  disposition  of  ex  parte  matters  as  authorised  by  law; 
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1  "(12)  to  any  writ-ton  communication  from  persons 

2  who  air  neiihci1  panic-  or  iniorvonors  to  the  proceeding, 

3  nor  government  officials  noting  in  their  official  capacity, 

4  where  «uch  eonnnuiticMt KHM  ore  promptly  placod  in  tho  - 

5  puhlie  docket  file  of  tlie  proceedings. 

6  "  fe-) — The  prohibitions  of  this  section  shall  apply  at 

7  such  time  as  the  agency  shall  designate,  having  due  regard 
S  tor  the  puhlie  interest  in  open  decisionmaking  by  agencies, 
9  but  in  no  ease  shall  they  apply  later  than  tho  time  at  which  a 

10  proceeding  is  noticed  for  hearing.  If  tho  porr.on  responsible 

11  for  the  communication  bar.  knowledge  that  tho  proceeding 

12  -will  hi-  notic  ed,  the  prohibitions  of  this  section  shall  apply  at 

13  the  time  of  his  acquisition  of  sr.ch  knowledge.  In  the  ease  of 

14  anv  person  who  files  with  an  agency  any  application,  petition, 
13  or  other  form  of  request  for  agency  action,  tho  prohibitions 

16  of  this  section  shall  apply,  with  respect  to  communications 

17  with  such  person,  commencing  at  the  timo  of  such  filing  or 

18  at  the  time  otherwise  provided  by  thin  subsection,  whichever 

20  "  (f)  Every  agency  notice  of  an  opportunity  for  partioi- 

21  pation  by  interested  persons  in  a  hearing  shall  contain  a 

22  statement  an  follows; 

23  "  f4-) — if  such  notice  relatos — to  an — on-tho-rocord  , 
2-1         agency  proceeding,  it  shall  state  that  tho  procooding  is 

25  subject  to  tho  provisions  of  this  oootion  with  respect 

26  to  ex  parte  communications; 
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1  "  (2)  if  ouoh  notice  relates  to  an  agency  proceeding 

2  not  on  tho  rooord,  it  shall  state  that  the  prooocding  is  not 

3  Bubjoot  to  the  provisions  of  this  section  with  respect  to 

4  ox  parto  communications. 

5  If  a  notice  of  hearing  with  respect  to  any  proceeding  hoforo 

6  an  agonoy  fails  to  comply  with  this  section,  tho  prooooding 

7  shall  bo  deemed  to  ho  an  on  tho- record  agency  prooocding  for 

8  purposes  of  ex  parte  communications. 

9  "  (g)  Each  ogonoy  subjoct  to  tho  requirements  of  this 

10  section  shall,  within  throo  hundrod  and  sixty  days  after  the 

11  enactment,  of  this  section,  following  consultation  with  the 

12  Administrative  Conference  of  the  United  Statos  and  puh 

13  1'nhcd  notice  in  the  Federal  Register  of  at  least  thirty  day3 

14  and  opportunity  for  written  common^  promulgate  regulations 

15  to  implement  the  requirements  of  this  soction.  Any  citizen  or 

16  person  resident  in  the  United  States  may  bring  a  proceeding 

17  in  the  United  States  Court  of  Appeals  for  the  District  of 

18  Columbia  Circuit — 

19  "  (1)  to  require  any  agency  to  promulgato  rogula- 

20  tions  if  the  agency  has  not  promulgated  such  regulations 

21  within  the  time  period  specified;  or 

22  u  (2)  to  set  aside  agency  regulations  issued  pursuant 

23  to  \\\\a  subjection  that  arc  not  in  accord  with  the  requiro- 

24  mentfj  of  this  sootion,  and  to  require  tho  promulgation 
2r>  of  regulations  that  arc  in  accord  with  this  section . 
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I  ^((h)}               in  >1>»  ■  >**Hmn--dfr44-ho  com  trued  >o  \w4- 

3;  §4  lnw.  or  to  prohibit  any  iiyciicy  fr»un  adopting, 

±  W  mk  wr  oihcrwiu',  prohibitions  or  regulation*  guvcrnintf 

5  t>x  parte  communications  whirl)  are  additional  to,  or  more 

d  stringent  than,  the  requirement*,  of  this  Ruction. 

7  "  (i)  Tho  district  courts  of  tho  Tnitod  States  flin  11  have 

8  jurisdiction  to  enforce  tho  requirements  of  mhpoction> — 

9  and  (o)  of  this  action  l>y  declaratory  judgment,  injunctive 

10  relief,  or  otherwise.  Tho  action  may  bo  brought  by  any 

11  citizen  of  or  person  resident  in  the  Tinted  States.  The 

12  notion  shall  he  brought  in  tlio  district  wherein  the  plaintiff 

13  resides  or  hap  his  principal  place  of  business,  or  where  tbo 

14  agency  in  question  Imp  \u  headquarters  Where  a  person 

15  other  than  nn  agency,  agency  member,  administrative  judge., 

16  or  employee  if- .alleged  to  have  participated  in  a  violation. of 

17  the  requirement'-,  of  thin  section,  such  person  may,  but  need 

18  not,  he  joined  as  a  party  defendant;  for  purposes  of  joining 

19  such  person  as  a  party  defendant,  service  may  he  liad  on 

20  such  perpon  in  any  district.  Among  other  form*  of  equitable 

21  relief,  the  court  may  require  that  any  ex  parte  oonmiunica- 

22  tion  made  or  received  in  violation  of  the  requirement-,  of  this 

23  section  he  published,  and,  having  due  regard  for  orderly  1 

24  administration  and  the  public  interest,  may  set  aside  any 
23  agency  action  taken  in  a  proceeding  where  the  violation 
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1  occurred.  1  he  jurisdiction,  el  the  district  courts  under  fbis 

2  subsection  shell  he  concurrent  w4fk  Am  el  any  other  court 

3  otherwise  authorized  by  kw  to  review  agency  ftetieer  Any 

4  seek  court  in  ay  7  a-t  fee  application  el  an v  person  othcrw  iso 

5  properly  ft  party  fe  ft  proceeding  before  seek  court  fe  review 

6  ae  agency  action,  require  iefe  asserted  violations  by  fee 

7  agency  el  fhe  retirements  el  fms  section,  ftfte!  afford  fbe 

8t*  /  i  1  1  /  i  T  1  1  t  Qi  v  v  1  :y/\rl       hu      f  1\  if      t'iwifi/tn       1  t  I  \  \  c '  i  \      iii      it  t*i  wi/wi<l  ill  rrfc  j 

ttilti     U 1 1 1  1 1  Ul  1  /A  U     T7"T*     litis     MlllUll    TXT    TTTTT    HtM     \7T     pi  \JK  Tl  U  1 11^73 

TTy    11  KM  I  11  1  rTTTTTTT^T 

10  "  (j)  In  aey  action  brought  pursuant  fe  subsection  -fgf 

11  aee!  -(+f  el  fhis  section,  eesf  el  litigation  (including  reason 

12  ftble  lees  ler  attorneys  ft«e!  expert  witnesses)  mfty  be  appor 

13  tioned  fe  fee  original  parties  er  fkeir  successors  m  interest 

14  whenever  fie?  court  determines  seek  award  is  appropriate." 

15  Sfif^-  203.  ^Pkis  ftffe  ee4  fee  amendments  meele  by  fbis 

LO  TTTTT"  TTT7   TTTTT   M l IT  I  IT  M  1 77\      \  >  iIIIIITJlllIII^    tTT    iIIivM  III  III  1  \/I  I    TTT    TTTTT  IT  un 

17  avnilnbility  el  records  fe  fke  eebbe  except  as  provieVe1  m  fbis 

18  title?  This  fifle  dees  eel  authorise  a-ey  information  fo  be 

19  withheld  from  Congress. 

20  Section  1.  Short  Title. — This  Act  may  be  cited  as 

21  the  "Government  in  the  Sunshine  AcH\ 

22  Sec.  2.  Declaration  of  Policy. — It  is  hereby  de- 

23  dared  to  be  the  policy  of  the  United  States  that  the  public 

24  is  entitled  to  the  fullest  practicable  information  regarding 

25  the  decisionmaking  processes  of  the  Federal  Government. 
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1  It  is  the  purpose  of  this  Act  to  provide  the  public  with  such 

2  information,  while  protecting  the  rights  of  individuals  and 

3  the  ability  of  the  Government  to  carry  out  its  responsibilities. 

4  Sec.  3.  Definitions.— For  purposes  of  this  Act  the 

5  term,  "person"  includes  an  individual,  partnership,  cor- 

6  poration,  association,  or  public  or  private  organization  other 

7  than  an  agency. 

8  TITLE  I— CONGRESSIONAL  PROCEDURES 

9  Sec.  101.  Senate  Committee  Meetings. — (a)  The 

10  Legislative  Reorganization  Act  of  1946  is  amended — 

11  (4r) — by  striking  out  the  first  sentence  of  section 

12  133(b); 

13  (2)  by  adding  after  section  133B  the  following :- 

14  "open  senate  committee  meetings 

15  "Sec.  133 C.  Each  meeting  of  a  standing,  eelcot,  or 

16  special  committee  of  the  Senate,  or  any  subcommittee  thereof, 

17  shall  be  open  to  the  public,  except  that  a  portion  or  portions 

18  of  any  such  meeting  may  be  closed  to  the  public  if  the  commit 

19  toe  or  subcommittee,  as  the  case  may  be,  determines  by  record 

20  vote  of  a  majority  of  the  members  of  the  committee  or  sub 

21  committoe  prcsont  that  the  matters  to  be  discussed  at  such 

22  portion  or  portions — 

23  "(1)  will  disclose  matters  necessary  to  be  kept  secret 

24  in  the  interests  of  national  defense  or  the  foreign  policy 

25  of  the  United  States; 


294 


38 

j  "(2)  will  relate  solely  to  matters  of  oommittec  staff 

2  personnel  or  internal  staff  management  or  procedure; 

2  "(3)  will  tend  to  charge  an  individual  with  crime  or 

4  misconduct,  to  disgrace  or  injure  the  professional  standing 

5  of  an  individual,  or  othorwise  to  expose  an  individual  to 
q  public  contempt  or  obloquy,  or  will  represent  a  clearly 
rj  unwarranted  invasion  of  the  privacy  of  an  individual; 
g  "(&)  will  disclose  the  identity  of  any  informer  or 
9  law  enforcement  agent  or  will  discloec  any  information 

10  relating  to  the  investigation  or  prosecution  of  any  viola 

H  tion  of  law  that  is  required  to  be  kept  secret  in  the 

12  interests  of  effcotive  law  enforcement;  or 

13  "(5)  will  disclose  information  relating  to  the  trade 

14  secrets  or  financial  or  commercial  information  pertaining 

15  specifically  to  a  given  person  if — 

16  "(A)  an  Act  of  Congress  requires  the  informa 

17  tion  to  be  kept  confidential  by  Government  offiocrs 

18  and  employees;  or 

19  "(B)  the  information  has  been  obtained  by  the 

20  Government  on  a  confidential  basis,  and  is  required 

21  to  be  kept  secret  in  order  to  prevent  undue  injury  to 

22  the  competitive  position  of  such  person. 

23  This  wot  ion  shall  not  apply  to  meetings  to  conduct  hearings." . 

24  (b)  Paragraph  7(b)  of  Rule  XXV  of  the  Standing 

25  Rules  of  the  Senate  is  repealed.. 
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1  (o)  Title  1  of  the  table  of  contents  of  the  Legislative 

2  Reorganization  Aet  of  1946  k  amended  by  inserting  imme 

3  diately  below  item  133B  the  following: 

"1S3G.  Open  Sonato  oom-mitteo  meetings". 

4  Sec.  102.  House  of  Representatives  Committee 

5  Meetings. — Clause  2(g)(1)  of  Rule  XI  of  the  Rules  of  the 

6  House  of  Representatives  is  amended  to  read  as  follows: 

7  "(g)(1)  Each  meeting  of  a  standing,  select,  or  spc- 


8  oial  committee  or  subcommittee,  shall  be  open  to  the  public, 

9  except  that  a  portion  or  portions  of  any  such  meeting  may  be 

10  closed  to  the  public  if  the  committee  or  subcommittee,  as  the 

11  case  may  be,  determines  by  record  vote  of  a  majority  of  the 

12  members  of  the  committee  or  subcommittee  present  that  the 

13  matters  to  be  discussed  at  such  portion  or  portions — 

14  "(A) — will  disclose  matters  necessary  to  be  kept 

15  secret  in  the  interests  of  national  defense  or  the  foreign 

16  policy  of  the  United  States; 

17  "(B)  will  relate  solely  to  matters  of  committee  staff 

18  personnel  or  internal  staff  management  or  procedure; 

19  "(C)  will  tend  to  charge  an  individual  with  crime 

20  or  misconduct,  to  disgrace  or  injure  the  professional 

21  standing  of  an  individual,  or  otherwise  to  expose  an  in- 

22  dividual  to  public  contempt  or  obloquy,  or  will  represent 

23  a  clearly  unwarranted  invasion  of  the  privacy  of  an  in 

24  dividual;  - 
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j  "(D)  will  disclose  the  identity  of  any  informer  or 

2  low  onforoomont  agent  or  will  disclose  o/ny  information 

^  relating  to  the  investigation  or  prosecution  of  any  viol-a 

4  tion  of  law  that  is  required  to  be  kept  secret  in  the  inter 

g  ests  of  effective  law  enforcement;  or 

q  "(E)  will  disclose  information  relating  to  the  trade 

rj  secrets  or  financial  or  commercial  information  pertaining 

g  specifically  to  a  given  person  if — 

9  "(i)  an  Act  of  Congress  requires  the  informa 

20  tion  to  be  kept  confidential  by  Government  officers 

H  and  employees;  or 

12  "(H)  the  information  has  been  obtained  by  the 

13  Government  on — a  confidential  basis, — and  is  rc 

14  quired  to  be  kept  secret  in  order  to  prevent  undue 

15  injury  to  the  competitive  position  of  such  person. 

16  This  clause  shall  not  apply  to  meetings  to  conduct  hearings.". 

17  Sec.  103.  (a)  Conference  Committees. — The  Leg- 
IS  illative  Reorganization  Act  of  1946  is  amended  by  inserting 

19  after  section  133C,  as  added  by  section  101(a)  of  this  Act, 

20  the  following  new  section: 

21  "open  conference  committee  meetings 

22  "Sec.  133 D.  Each  conference  committee  betiveen — the 

23  Senate  and  the  House  of  Representatives  shall  bo  open  to 

24  the  public  except  when  the  managers  of  cither  the  Senate 
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1  or  the  House  of  Representatives  in  open  seosion  determine, 

2  by  a  rolloall  vote  of  a  majority  of  those  managers  present, 

3  that  all  or  part  of  the  remainder  of  the  meeting  on  the  day 

4  of  the  vote  shall  be  closed  to  the  public". 

5  (b)  Title  I  of  the  table  of  contents  of  the  Legislative  Re 

6  organization  Act  of  19d6  is  amended  by  inserting  immedi 

7  ately  below  item  133C,  as  added  by  section  101(c)  of  this 

8  Act,  the  following: 

"IS&D.  Open  conference  committee  meetings". 

9  Sec.  lOi.  (a)  Joist  Committees. — The  Legislative 

10  Reorganization  Act  of  19i6  is  amended  by  inserting  after 

11  section  133D,  as  added  by  section  102(a)  of  this  Act,  the 

12  following  now  section  : 

13  "OPEN  joist  committee  meetings 

14  uSec.  133E.  Each  meeting  of  a  joint  committee  of  the 

15  Senate  and  House  of  Representatives,  or  any  subcommittee 

16  thereof,  shall  be  open  to  the  public,  except  that  a  portion  or 

17  portions  of  any  such  meeting  may  be  closed  to  the  public  if 

18  the  CO'-  -tiittec  or  subcommittee,  as  the  case  may  be,  determines 

19  by  record  vote  of  a  majority  of  the  members  of  the  committee 

20  f^fi-fi^I^cornmittcc  present  that  the  matters  to  be  discussed  or 

21  4+l .  testimony  to  be  taken  at  such  portion  or  portions — 

22  "(1)  will  disclose  matters — necessary — te — be  kept 
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1  occret  in  the  interests  of  national  defense  or  the  foreign 

2  policy  of  the  United  States; 

3  "(3)  will  relate  solely  to  matters  of  committee  staff 

4  personnel  or  internal  staff  management  or  procedure; 

5  "(3)  will  tend  to  charge  an  individual  with  crime 

6  or  misconduct,  to  disgrace  or  injure  the  professional 

7  standing  of  an  individual  or  otherwise  to  expose  an 

8  individual  to  public  contempt  or  obloquy,  or  will  represent 

9  a  clearly  unwarranted  invasion  of  the  privacy  of  an 

10  individual; 

11  11  (4.)  will  disclose  the  identity  of  any  informer  or 

12  law  enforcement  agent  or  will  disclose  any  information 

13  relating  to  the  investigation  or  prosecution  of  any  viola 

14  tion  of  law  that  is  required  to  be  kept  secret  in  the  in 

15  terests  of  effective  Ian-  enforcement :  or 

16  "(5)  will  disclose  information  relating  to  the  trade 

17  secrets  or  financial  or  commercial  information  pertaining 

18  specifically  to  a  given  person  if — 

19  "(A)  an  Act  of  Congress  requires  the  in  forma 

20  tion  to  be  kept  confidential  by  Government  officers 

21  and  employees:  or 

22  "(B)  the  information  has  been  obtained  by  the 

23  Government  on  a  confidential  basis,  and  is  required 

24  to  be  kept  secret  in  order  to  prevent  undue  injury  to 

25  the  competitive  position  of  such  person. 
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1  This  section  shall  not  apply  to  meetings  to  conduct  hear 

2  ingo". 

3  (b)  Title  I  of  the  table  of  contents  of  the  Legislative  Re- 

4  organization  Act  of  194.6  is  amended  by  inserting  immedi- 

5  ately  below  item  133 D,  as  added  by  section  108(b)  of  thin 

6  Aot,  the  following: 

U1&3E.  Open  joint  eemmittee  meeHftff^A 

7  Sec.  105.  Exercise  of  Rulemaking  Powers. — The- 

8  provisions  of  this  title  are  enacted  by  the  Congress — 

9  (1)  as  an  exercise  of  the  rulemaking  power  of  the 

10  Senate  and  the  House  of  Representatives,  respectively-, 

11  and  as  such  they  shall  be  considered  as  part  of  the  rules 

12  of  each  House,  respectively,  or  of  that  House  to  which 

13  they  specifically  apply*  and  such  rules  shall  supersede 

14  other  rules  only  to  the  extent  that  they  are  inconsistent 

15  therewith;  and 

16  (2)  with  full  recognition  of  the  constitutional  right 

17  of  cither  House  to  change  such  rules  (so  far  as  relating 

18  to  such  House)  at  any  time,  in  the  same  manner,  and  to 

19  the  same  extent  as  in  the  case  of  any  other  rule  of  such 

20  House. 

21  TITLE  II— AGENCY  PROCEDURES 

22  Sec.  201.  (a)  This  section  applies,  according  to  the 

23  provisions  thereof,  to  the  Federal  Election  Commission  and 

24  to  any  agency,  as  defined  in  section  551  (1)  of  title  5,  United 
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1  States  Code,  where  the  collegia!  body  comprising  the  agency 

2  consists  of  two  or  more  individual  members,  at  least  a  major- 

3  ity  of  whom  are  appointed  to  such  position  by  the  President 

4  with  the  advice  and  consent  of  the  Senate.  Except  as  provided 

5  in  subsection  (b),  all  meetings  of  such  collegia!  body,  or  of 

6  a  subdivision  thereof  authorized  to  take  action  on  behalf  of 

7  the  agency,  shall  be  open  to  the  public.  For  purposes  of  this 

8  section,  a  meeting  means  the  deliberations  of  at  least  the 

9  number  of  individual  agency  members  required  to  take  action 

10  on  behalf  of  the  agency  where  such  deliberations  concern  the 

11  joint  conduct  or  disposition  of  official  agency  business. 

12  (b)  Except  where  the  agency  finds  that  the  public  in- 

13  terest  requires  otherwise,  (1)  subsection  (a)  shall  not  apply 

14  to  any  agency  meeting,  or  any  portion  of  an  agency  meeting, 

15  or  to  any  meeting,  or  any  portion  of  a  meeting,  of  a  sub- 

16  division  thereof  authorized  to  take  action  on  behalf  of  the 
17 

agency,  and,  (2)  the  requirements  of  subsections  (c)  and 

18  (d)  shall  not  apply  to  any  information  pertaining  to  such 

19  meeting  otherwise  required  by  this  section  to  be  disclosed  to 

20  the  public,  where  the  agency,  or  the  subdivision  thereof  con- 

21  ducting  the  meeting,  properly  determines  that  such  portion 

22  or  portions  of  its  meeting,  or  such  information,  can  be  reason- 

23  ably  expected  to —  v 

24  (1)   disclose  matters   (A)   specifically  authorized 

25  under  criteria  established  by  an  Executive  order  to  be 
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1  kept  secret  in  the  interests  of  national  defense  or  foreign 

2  policy  and  (B)  are  in  fact  properly  classified  pursuant 

3  to  such  Executive  order; 

4  (2)    relate  solely  to   the   agency  s   own  internal 

5  personnel  rules  and  practices; 

6  (3)    disclose   information   of  a   personal  nature 

7  where  disclosure  would  constitute  a  clearly  unwarranted 

8  invasion  of  personal  privacy; 

9  (4)  involve  accusing  any  person  of  a  crime,  or 

10  formally  censuring  any  person; 

11  (5)    disclose    information    contained    in  investi- 

12  gatory  records  compiled  for  law  enforcement  purposes, 

13  but  only  to  the  extent  that  the  disclosure  would  (A) 
1^  interfere  with  enforcement  proceedings,  (B)  deprive 
1^  a  person  of  a  right  to  a  fair  tnal  or  an  impartial 
16  adjudication,  (C)  constitute  an  unwarranted  invasion 
1^  of  personal  privacy,  (D)  disclose  the  identity  of  a  con- 
18  fidential  source,  (E)  in  the  case  of  a  record  compiled 
1^  by  a  criminal  law  enforcement  authority  in  the  course 

20  of  a  criminal  investigation,  or  by  an  agency  conducting 

21  a  lawful  national  security  intelligence  investigation,  dis- 

22  close  confidential  information  furnished  only  by  the  confi- 

23  dential  source,  (F)  disclose  investigative  techniques  and 
2^  procedures,  or  (G)  endanger  the  life  or  physical  safety 
2^  of  law  enforcement  personnel; 
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1  (6)   disclose  trade  secrets,  or  financial  or  com- 

2  mercial  information  obtained  from  any  person,  where 

3  such  trade  secrets  or  other  information  could  not  be  ob- 

4  tained  by  the  agency  without  a  pledge  of  confidentiality, 

5  or  where  such  information  must  be  withheld  from  the 

6  public  in  order  to  prevent  substantial  injury  to  the  com- 

7  petitive  position  of  the  person  to  whom  such  information 

8  relates; 

9  (7)  disclose  information  which  must  be  withheld 

10  from  the  public  in  order  to  avoid  premature  disclosure  of 

11  an  action  or  a  proposed  action  by — 

12  (A)   an  agency  which  regulates  currencies, 

13  securities,    commodities,    or   financial  institutions 

14  where  such  disclosure  would  (i)  lead  to  serious 

15  financial  speculation  in  currencies,  securities,  or 

16  commodities,  or  (ii)  seriously  endanger  the  stability 
n  of  any  financial  institution; 

18  (B)  any  agency  where  such  disclosure  would 

19  seriously  frustrate  implementation  of  the  proposed 

20  agency  action,  or  private  action  contingent  thereon; 
or 


21 


22  (C)  any  agency  relating  to  the  purchase  by 


23 
24 
25 


such  agency  of  real  property. 
This  paragraph  shall  not  apply  in  any  instance  where 
the  agency  has  already  disclosed  to  the  public  the  con- 
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1  tent  or  nature  of  its  proposed  action,  or  where  the  agency 

2  is  required  by  law  to  make  such  disclosure  on  its  own 

3  initiative  prior  to  taking  final  agency  action  on  such 

4  proposal; 

5  (8)  disclose  information  contained  in  or  related  to 

6  examination,  operating,  or  condition  reports  prepared  by, 

7  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

8  for  the  regulation  or  supervision  of  financial  institutions; 

9  (9)  specifically  concern  the  agency  s  participation 

10  in  a  civil  action  in  Federal  or  State  court,  or  the  initia- 

11  Hon,  conduct,  or  disposition  by  the  agency  of  a  particular 

12  case  of  formal  agency  adjudication  pursuant  to  the  proce- 

13  dures  in  section  554  of  title  5,  United  States  Code,  or 
"  otherwise  involving  a  determination  on  the  record  after 

15  opportunity  for  a  hearing;  or 

16  (10)  disclose  information  required  to  be  withheld 
1^  from  the  public  by  any  other  statute  establishing  particu- 

18  lar    criteria    or    referring    to    particular    types  of 

19  information. 

20  (c)(1)  Action  under  subsection  (b)  shall  be  taken  only 

21  when  a  majority  of  the  entire  membership  of  the  agency,  or 

22  of  the  subdivision  thereof  authorized  to  conduct  the  meeting 


vote  of  the  agency  members,  or  the  members  of  a  subdivision 
thereof,  shall  be  taken  with  respect  to  each  agency  meeting  a 
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1  portion  or  portions  of  which  are  proposed  to  be  closed  to  the 

2  public  pursuant  to  subsection  (b),  or  with  respect  to  any 

3  information  which  is  proposed  to  be  withheld  under  subsec- 

4  Hon  (b).  A  single  vote  may  be  taken  with  respect  to  a  series 

5  of  meetings,  a  portion  or  portions  of  which  are  proposed  to 

6  be  closed  to  the  public,  or  with  respect  to  any  information 

7  concerning  such  series  of  meetings,  so  long  as  each  meeting  in 

8  such  series  involves  the  same  particular  matters,  and  is 

9  scheduled  to  be  held  no  more  than  thirty  days  after  the  initial 
10  meeting  in  such  series.  The  vote  of  each  agency  member  par- 
H    ticipating  in  such  vote  shall  be  recorded  and  no  proxies  shall 

12  be  allowed.  Whenever  any  person  whose  interests  may  be 

13  directly  affected  by  a  meeting  requests  that  the  agency  close 
"    a  portion  or  portions  of  the  meeting  to  the  public  for  any  of 

the  reasons  referred  to  in  paragraphs  (3),  (4),  or  (5)  of 
subsection  (b),  the  agency  shall  vote  whether  to  close  such 
^    meeting,  upon  request  of  any  one  of  its  members.  Within  one 

18  day  of  any  vote  taken  pursuant  to  this  paragraph,  the  agency 

19  shall  make  publicly  available  a  written  copy  of  such  vote. 

20  (2)  If  a  meeting  or  portion  thereof  is  closed  to  the 

21  public,  the  agency  shall,  within  one  day  of  the  vote  taken 

22  pursuant  to  paragraph  (1)  of  this  subsection,  make  publicly 

available  a  full  written  explanation  of  its  acti'on  closing  th<e 

^  meeting,  or  portion  thereof,  together  with  a  list  of  all  persons 
25 

expected  to  attend  the  meeting,  and  their  affiliation. 
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1  (3)  Any  agency,  a  majority  of  whose  meetings  will 

2  properly  be  closed  to  the  public,  in  whole  or  in  part,  pursuant 

3  to  paragraphs  (6),  (7)(A),  (8),  or  (9)  of  subsection  (b), 

4  or  any  combination  thereof,  may  provide  by  regulation  for 

5  the  closing  of  such  meetings,  or  portion  of  such  meetings,  so 

6  long  as  a  majority  of  the  members  of  the  agency,  or  of  the 

7  subdivision  thereof  conducting  the  meeting,  votes  at  the  begin- 

8  ning  of  such  meeting,  or  portion  thereof,  to  close  the  meeting, 

9  and  a  copy  of  such  vote  is  made  available  to  the  public.  The 

10  provisions  of  this  subsection,  and  subsection  (d),  shall  not 

11  apply  to  any  meeting  to  which  such  regulations  apply:  Pro- 

12  vided,  That  the  agency  shall,  except  to  the  extent  that  the 

13  provisions  of  subsection  (b)  may  apply,  provide  the  public 

14  with  public  announcement  of  the  date,  place,  and  subject  mat- 

15  ter  of  the  meeting  at  the  earliest  practicable  opportunity. 

16  (d)  In  the  case  of  each  meeting,  the  agency  shall  make 

17  public  announcement,  at  least  one  week  before  the  meeting, 
IS  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 

19  open  or  closed  to  the  public,  and  the  name  and  phone  number 

20  of  the  official  designated  by  the  agency  to  respond  to  requests 

21  for  information  about  the  meeting.  Such  announcement 

22  shall  be  made  unless  a  majority  of  the  members  of  the  agency. 

23  or  of  the  members  of  the  subdivision  thereof  conducting  thp 

24  meeting,  determines  by  a  vote  that  agency  business  requires 

25  that  such  meetings  be  called  at  an  earlier  date,  in  which  case 
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1  the  agency  shall  make  public  announcement  of  the  date,  place, 

2  and  subject  matter  of  such  meeting,  and  whether  open  or 

3  closed  to  the  public,  at  the  earliest  practicable  opportunity. 

4  The  subject  matter  of  a  meeting,  or  the  determination  of  the 

5  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 

6  to  the  public,  may  be  changed  following  the  public  announce- 

7  ment  required  by  this  paragraph  if,  (1)  a  majority  of  the 

8  entire  membership  of  the  agency,  or  of  the  subdivision 

9  thereof  conducting  the  meeting,  determines  by  a  vote  that 

10  agency  business  so  requires,  and  that  no  earlier  announce- 

11  ment  of  the  change  was  possible,  and,  (2)  the  agency  pub- 

12  Ucly  announces  such  change  at  the  earliest  practicable  oppor- 

13  tunity.  Immediately  following  the  public  announcement  re- 

14  quired  by  this  paragraph,  notice  of  such  announcement  shall 

15  also  be  submitted  for  publication  in  the  Federal  Register. 

16  (e)  A  complete  transcript  or  electronic  recording  ade- 

17  quate  to  fully  record  the  proceedings  shall  be  made  of  each 

18  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 

19  cept  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 

20  public  pursuant  to  paragraph  (9)  of  subsection  (b).  The 

21  agency  shall  make  promptly  available  to  the  public,  in  a  place 

22  easily  accessible  to  the  public,  the  complete  transcript  or  elec- 

23  tronic  recording  of  the  discussion  at  such  meeting  of  any 

24  item  on  the  agenda,  or  of  the  testimony  of  any  witness  re- 

25  ceived  at  such  meeting,  where  no  significant  portion  of  such 
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1  discussion  or  testimony  contains  any  information  specified 

2  in  paragraphs  (1)  through  (10)  of  subsection  (b).  Copies 

3  of  such  transcript,  or  a  transcription  of  such  electronic  re- 

4  cording  disclosing  the  identity  of  each  speaker,  shall  be  fur- 

5  nished  to  any  person  at  the  actual  cost  of  duplication  or 

6  transcription.  The  agency  shall  maintain  a  complete  ver- 

7  batim  copy  of  the  transcript,  or  a  complete  electronic  record- 

8  ing  of  each  meeting,  or  portion  of  a  meeting,  closed  to  the 

9  public,  for  a  period  of  at  least  two  years  after  such  meeting, 

10  or  until  one  year  after  the  conclusion  of  any  agency  pro- 

11  ceeding  with  respect  to  which  the  meeting,  or  a  portion  thereof, 

12  was  held,  whichever  occurs  later. 

13  (f)  Each  agency  subject  to  the  requirements  of  this  sec- 

14  tion  shall,  within  one  hundred  and  eighty  days  after  the  en- 

15  actment  of  this  Act,  following  consultation  with  the  Office  of 

16  the  Chairman  of  the  Administrative  Conference  of  the  United 

17  States  and  published  notice  in  the  Federal  Register  of  at  least 
IS  thirty  days  and  opportunity  for  written  comment  by  any 

19  persons,  promulgate  regulations  to  implement  the  require- 

20  merits  of  subsections  (a)  through  (e)  of  this  section.  Any 

21  person  may  bring  a  proceeding  in  the  United  States  Dis- 

22  trict  Court  for  the  District  of  Columbia  to  require  an  agency 

23  to  promulgate  such  regulations  if  such  agency  has  not  pro- 

24  mulgated  such  regulations  within  the  time  period  specified 

25  herein.  Any  person  may  bring  a  proceeding  in  the  United 
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1  States  Court  of  Appeals  for  the  District  of  Columbia  to  set 

2  aside  agency  regulations  issued  pursuant  to  this  subsection 

3  that  are  not  in  accord  with  the  requirements  of  subsections  (a) 

4  through  ( e)  of  this  section,  and  to  require  the  promulga- 

5  tion  of  regulations  that  are  in  accord  with  such  subsections. 

6  (g)  The  district  courts  of  the  United  States  have  juris- 

7  diction  to  enforce  the  requirements  of  subsections  (a)  through 

8  (e)  of  this  section  by  declaratory  judgment,  injunctive  relief, 

9  or  other  relief  as  may  be  appropriate.  Such  actions  may  be 
brought  by  any  person  against  an  agency  or  its  members 

H    prior  to,  or  within  sixty  days  after,  the  meeting  out  of  which 
^    the  violation  of  this  section  arises,  except  that  if  public  an- 
nouncement  of  such  meeting  is  not  initially  provided  by  the 

^    agency  in  accordance  with  the  requirements  of  this  section, 

15  •  • 

such  action  may  be  instituted  pursuant  to  this  section  at  any 

16 

time  prior  to  sixty  days  after  any  public  announcement  of 

17  •  • 

such  meeting.  Before  bringing  such  action,  the  plaintiff 

18 

shall  first  notify  the  agency  of  his  intent  to  do  co,  and  allow 
the  agency  a  reasonable  period  of  time,  not  to  exceed  ten 

20 

days,  to  correct  any  violation  of  this  section,  except  that 

21 

such  reasonable  period  of  time  shall  not  be  held  to  exceed 

22 

ixoo  working  days  where  notification  of  such  violation  is 

23 

made  prior  to  a  meeting  which  the  agency  has  voted  to  close. 

24 

Such  actions  way  be  brought  in  the  district  wherein  the 

25 

plaintiff  resides,  or  has  his  principal  place  of  business,  or 
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1  where  the  agency  in  question  has  its  headquarters.  In  such 

2  actions  a  defendant  shall  serve  his  answer  within  twenty  days 

3  after  the  sej^vicc  of  the  complaint.  The  burden  is  on  the 

4  defendant  to  sustain  his  action.  In  deciding  such  cases  the 

5  court  may  examine  in  camera  any  portion  of  a  transcript  or 

6  electronic  recording  of  a  meeting  closed  to  the  public,  and 

7  may  take  such  additional  evidence  as  it  deems  necessary.  The 

8  court,  having  due  regard  for  orderly  administration  and  the 

9  public  interest,  as  well  as  the  interests  of  the  party,  may 

10  grant  such  equitable  relief  as  it  deems  appropriate,  includ- 

11  ing  granting  an  injunction  against  future  violations  of  this 

12  section,  or  ordering  the  agency  to  make  available  to  the  public 

13  the  transcript  or  electronic  recording  of  any  portion  of  a 

14  meeting  improperly  closed  to  the  public.  Except  to  the  extent 
^  provided  in  subsection  (h)  of  this  section,  nothing  in  this  sec- 
16  tion  confers  jurisdiction  on  any  district  court  to  set  aside 
^    or  invalidate  any  agency  action  taken  or  discussed  at  an 

agency  meeting  out  of  which  the  violation  of  this  section 

19  arose. 

20  (h)  Any  Federal  court  otherwise  authorized  by  law  to 

21  review  agency  action  may,  at  the  application  of  any  person 
properly  participating  in  the  proceeding  pursuant  to  other 
applicable  law,  inquire  into  violations  by  the  agency  of  the 

24 

requirements  of  this  section,  and  afford  any  such  relief  as  it 
^    deems  appropriate. 
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1  (i)  The  court  may  assess  against  any  party  reasdn- 

2  able  attorney  fees  and  other  litigation  costs  reasonably  in- 

3  curred  by  any  other  party  who  substantially  prevails  in  any 

4  action  brought  in  accordance  with  the  provisions  of  sub- 

5  section  (f),   (g),  or  (h)  of  this  section.  Costs  may  be 

6  assessed  against  an  individual  member  of  an  agency  only  in 

7  the  case  where  the  court  finds  such  agency  member  has 

8  intentionally  and  repeatedly  violated  this  section,  or  against 

9  the  plaintiff  where  the  court  finds  that  the  suit  was  initiated 

10  by  the  plaintiff  for  frivolous  or  dilatory  purposes.  In  the 

11  case  of  apportionment  of  costs  against  an  agency,  the  costs 

12  may  be  assessed  by  the  court  against  the  United  States. 

13  (j)  The  agencies  subject  to  the  requirements  of  this 

14  section  shall  annually  report  to  Congress  regarding  their 

15  compliance  with  such  requirements,  including  a  tabulation 

16  of  the  total  number  of  agency  meetings  open  to  the  public, 

17  the  total  number  of  meetings  closed  to  the  public,  the  rea- 

18  sons  for  closing  such  meetings,  and  a  description  of  any 

19  litigation  brought  against  the  agency  under  this  section. 

20  Sec.  202.  (a)  Section  557  of  title  5,  United  States 

21  Code,  is  amended  by  adding  at  the  end  thereof  the  following 

22  new  subsection : 

23  "(d)  In  any  agency  proceeding  which  is  subject  to  sub- 
2^  section  (a)  of  this  section,  except  to  the  extent  required  for 
25  the  disposition  of  ex  parte  matters  as  authorized  by  law — 
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1  "(1)  no  interested  person  outside  the  agency  shall 

2  make  or  knowingly  cause  to  be  made  to  any  member  of 

3  the  body  comprising  the  agency,  administrative  law 

4  judge,  or  other  employee  who  is  or  may  reasonably  be 

5  expected  to  be  involved  in  the  decisional  process  of  the 

6  proceeding,  an  ex  parte  communication  relevant  to  the 

7  merits  of  the  proceeding; 

8  "(2)  no  member  of  the  body  comprising  the  agency, 

9  administrative  law  judge,  or  other  employee  who  is  or 

10  may  reasonably  be  expected  to  be  involved  in  the  decisional 

11  process  of  the  proceeding,  shall  make  or  knowingly 

12  cause  to  be  made  to  an  interested  person  outside  the 

13  agency  an  ex  parte  communication  relevant  to  the  merits 

14  of  the  proceeding; 

15  "(3)  a  member  of  the  body  comprising  the  agency, 

16  administrative  law  judge,  or  other  employee  who  is  or 
1^  may  reasonably  be  expected  to  be  involved  in  the  deci- 
1®  sional  process  of  such  proceeding  who  receives,  or  who 

19  makes,  a  communication  in  violation  of  this  subsection, 

20  shall  place  on  the  public  record  of  the  proceeding: 

21  "(A)   written  communications  transmitted  in 

22  violation  of  this  subsection; 

23  "(B)  memorandums  stating  the  substance  of  all 

24  oral  communications  occurring  in  violation  of  this 
2^  subsection;  and 
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1  "(C)  responses  to  the  materials  described  in  sub- 

2  paragraphs  (A)  and  (B)  of  this  subsection; 

3  "(4)  upon  receipt  of  a  communication  knowingly 

4  made  by  a  party,  or  which  was  knowingly  caused  to  be 

5  made  by  a  party  in  violation  of  this  subsection;  the 

6  agency,  administrative  law  judge,  or  other  employee 

7  presiding  at  the  hearing  may,  to  the  extent  consistent 

8  with  the  interests  of  justice  and  the  policy  of  the  under- 

9  lying  statutes,  require  the  person  or  party  to  show  cause 

10  why  his  claim  or  interest  in  the  proceeding  should  not 

11  be  dismissed,  denied,  disregarded,  or  otherwise  adversely 

12  affected  by  virtue  of  such  violation; 

13  "(5)  the  prohibitions  of  this  subsection  shall  apply 

14  at  such  time  as  the  agency  may  designate,  but  in  no  case 
35  shall  they  apply  later  than  the  time  at  which  a  proceeding 

16  is  noticed  for  hearing  unless  the  person  responsible  for 

17  the  communication  has  knowledge  that  it  will  be  noticed, 

18  in  which  case  the  prohibitions  shall  apply  at  the  time  of 

19  his  acquisition  of  such  knowledge." . 

20  (b)  The  second  sentence  of  section  554(d)  of  title  5, 


21  United  States  Code,  is  amended  to  read  as  follows:  "Such 

22  employee  may  not  be  responsible  to  or  subject  to  the  super- 

23  vision  or  direction  of  an  employee  or  agent  engaged  in  the 

24  performance  of  investigative  or  prosecuting  f mictions  for  an 

25  agency.". 
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1  (c)  Section  551  of  title  5,   United  States  Code,  is 

2  amended — 

3  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

4  (12); 

5  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

6  graph  (13)  and  inserting  in  lieu  thereof  "act;  and" 

7  (3)  by  adding  at  the  end  thereof  the  following  new 

8  paragraph: 

9  "(14)  'ex  parte  communication'  means  an  oral  or 

10  written  communication  not  on  the  public  record  with 

11  respect  to  which  reasonable  prior  notice  to  all  parties  is 

12  not  given". 

13  (d)  Section  556(d)  of  title  5,  United  States  Code,  is 

14  amended  by  inserting  between  the  third  and  fourth  sentences 

15  thereof  the  following  new  sentence:  "The  agency  may,  to  the 

16  extent  consistent  with  the  interests  of  justice  and  the  policy 

17  of  the  underlying  statutes  administered  by  the  agency,  con- 

18  sider  a  violation  of  section  557(d)  of  this  title  sufficient 

19  grounds  for  a  decision  adverse  to  a  party  who  has  knowingly 

20  committed  such  violation  or  knowingly  caused  such  violation 

21  to  occur". 

22  Sec.  203.  ( a)  Except  as  specifically  provided  by  section 

23  201,  nothing  in  section  201  confers  any  additional  rights 

24  on  any  person,  or  limits  the  present  rights  of  any  such 

25  person,  to  inspect  or  copy,  under  section  552  of  title  5, 
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1  United  States  Code,  any  documents  or  other  written  ma- 

2  terial  within  the  possession  of  any  agency.  In  the  case  of 

3  any  request  made  pursuant  to  section  552  of  title  5, 

4  United  States  Code,  to  copy  or  inspect  the  transcripts 

5  or    electronic    recordinr/s   described    in    section  201(e), 

6  the  provisions  of  this  Act  shall  govern  whether  such  tran- 

7  scripts  or  electronic  recordings  shall  be  made  available  in 

8  accordance  with  such  request.  The  requirements  of  chapter 

9  33,  of  title  44,  United  States  Code,  shall  not  apply  to  the 

10  transcripts  and  electronic  recordings  described  in  section  201 

11  (e).  This  title  does  not  authorize  any  information  to  be  with- 

12  held  from  Congress. 

13  (b)  Nothing  in  section  201  authorizes  any  agency  to 

14  withhold  from  any  individual  any  record,  including  tran- 

15  scripts  or  electronic  recordings  required  by  this  Act,  which 

16  is  otherwise  accessible  to  that  individual  under  section  552a 

17  of  title  5,  United  States  Code. 

18  Sec.  204.  The  provisions  of  this  title  shall  become  ef- 

19  fective  one  hundred  and  eighty  days  after  the  date  on  which 

20  this  Act  is  enacted,  except  that  the  provisions  of  section  201 

21  requiring  the  issuance  of  regulations  to  implement  such  sec- 

22  tion  shall  become  effective  upon  enactment. 


94th  Congress 
1st  Session 


315 

Calendar  No.  343 


Report 
No.  94-381 


SENATE 


GOVERNMENT  IX  THE  SUNSHINE  ACT 


Septlmhek  18  (legislative  day.  Skptkmbek  12).  19.75, — Ordered  to  l>e  printed 


Mr.  Caxxox.  from  the  Committee  on  Rules  and  Administration  and 
on  behalf  of  the  Committee  on  the  Judiciary,  submitted  the  following 

REPORT 

[To  accompany  S.  5] 

The  Committee  on  Rules  and  Administration,  to  which  was  referred 
tit  le  T  of  the  bill  (S.  5)  to  provide  that  meetings  of  Government  agen- 
cies and  of  congressional  committees  shall  be  open  to  the  public,  and 
for  other  purposes,  having  considered  the  same,  reports  favorably 
thereon  with  an  additional  amendment,  and  recommends  that  the  bill 
as  further  amended  by  the  Committee  on  Rules  and  Administration  do 
pass. 

The  Committee  on  the  Judiciary,  to  which  was  referred  section  '20'2 
of  Title  II  of  the  bill  (S.  5).  has  been  unable  to  act  thereon  due  to  the 
press  of  other  legislative  business,  but  agrees  to  report  the  bill  with  the 
reservation  of  the  right  to  file  on  the  floor  of  the  Senate  proposed 
amendments  to  this  legislation  at  a  later  date. 

S.  5  Avould  provide  that,  except  under  certain  specified  circum- 
stances, all  meetings  of  multiheaded  Government  agencies  and  of  con- 
gressional committees  would  be  open  to  the  public. 

This  measure  was  reported  by  the  Committee  on  Government  Op- 
erations on  July  31,  1975,  with  an  amendment  in  the  nature  of  a 
substitute.  On  August  1,  1975,  by  unanimous  consent,  the  bill  was 
referred  to  the  Committee  on  Rules  and  Administration  for  considera- 
tion of  title  I  only,  with  instructions  to  report  back  no  later  than 
September  15.  This  reporting  date  was  subsequently  extended  to  Sep- 
tember 19. 

Title  I,  which  is  the  subject  of  this  Committee  s  consideration, 
would — 

(1)  Amend  the  Legislative  Reorganization  Act  of  1946  to  open 
to  the  public  most  meetings  of  Senate  standing,  select,  and  special 
committees  (including  all  subcommittees),  as  well  as  meetings  of 
joint  committees  and  conference  committees  of  the  Congress; 

(2)  Repeal  the  present  rule  Senate  on  the  subject  (paragraph 
7(b)  of  Rule  XXV);  and 
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V  (3)  Amend  Rule  XI  of  the  Rules  of  the  House  of  Representa- 

*  rives  to  open  to  the  public  most  meetings  of  House  standing,  select, 
and  special  committees  (including  all  subcommittees). 

The  Committee  on  Rules  and  Administration  is  reporting  S.  5 
with  an  additional  amendment,  the  effect  of  which  would  be  to  strike 
Title  1  from  the  bill.  While  the  Committee  generally  agrees  with  the 
concept  of  more  openness  in  Government  as  expressed  in  S.  5,  it  be- 
lieves that  in  respect  to  congressional  committees  such  purpose  would 
more  properly  be  achieved  by  direct  amendment  of  the  Standing  Rules 
of  the  Senate  rather  than  by  amendment  of  the  Legislative  Reorga- 
nization Act  of  1946.  Consequently  the  Committee  is  reporting  Senate 
R<  solution  9  with  an  amendment  in  the  nature  of  a  substitute  for  that 
purpose.  (For  details  of  that  proposal  see  the  report  of  the  Committee 
on  Rules  and  Administration  to  accompany  S.  Res.  9.) 

The  Committee  on  Rules  and  Administration  has  recommended  that 
in  respect  to  congressional  committees  the  purposes  of  S.  5  be  accom- 
plished by  direct  amendment  of  the  Standing  Rules,  rather  than  by 
amendment  of  the  Legislative  Reorganization  Act  of  1946,  for  the 
following  reasons  j 

Section  5  of  Article  I  of  the  Constitution  provides  that  "Each  House 
may  determine  the  Rules  of  its  Proceedings,  *  *  *.'■  In  the  Commit  - 
tee's  judgment  such  a  fundamental  change  in  Senate  procedure  as 
further  opening  of  committee  meetings  should  be  accomplished  by 
simple  resolution  directly  amending  the  Senate  rules,  thus  obviating 
the  necessity  of  participation  by  the  House  of  Representatives  or  the 
President  in  a  matter  which  is  solely  within  the  jurisdiction  of  the 
Senate  itself. 

The  Legislative  Reorganization  Act  of  1970  enacted  certain  pro- 
vision's bearing  on  the  procedure  and  organization  of  both  Houses  of 
Congress.  In  many  yistanees  tlnit  Act  effected  changes  in  the  Stand- 
ing Rules  of  the  House  of  Representatives,  while  it  left  comparable 
or  identical  provisions  relating  to  the  Senate  standing  as  provisions 
of  public  law,  and  not  as  comparable  changes  in  the  Standing  Rules 
of  the  Senate.  The  Committee  on  Rules  and  Administration  has  Under- 
taken a  ivview  of  all  such  provisions  of  the  Legislative  Reorganiza- 
tion Acts  (1946  and  1970)  with  the  objective  of  ultimately  incor- 
porating all  appropriate  provisions  into  the  Standing  Rules  them- 
selves. 

The  Committee  on  Rules  and  Administration  did  not  address  itself 
to  the  matter  of  open  meetings  of  joint  committees  of  Congress,  believ- 
ing that  subject  should  await  experience  gained  under  the  new  proce- 
dure in  respect  to  standing  committees,  but  by  a  vote  of  7  to  1  it  agreed 
to  table  Senate  Resolution  12,  which  would  have  opened  up  conference 
committees.  The  vote  to  table  Senate  Resolution  12  was  as  follows: 


YEAS — 7  NATS — 1 

Mr.  Camion  Mr.  Hatfield 

Mr.  Pell  1 

Mr.  Scott 

Mr.  Bvrd 

Mr.  Griffin 

Mr.  Allen 

Mr.  Williams  1 


1  Proxy. 
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It  should  be  noted  that  since  the  Committee  on  Rules  and  Adminis- 
tration was  directed  by  the  Senate  to  confine  its  consideration  only  to 
Title  I  of  S.  5,  the  Committee  is  thereby  precluded  from  reporting 
the  technical  or  conforming  amendments  in  the  other  portions  of  S.  5 
which  would  be  required  as  a  result  of  its  recommended  deletion  of 
Title  I.  Thus,  should  the  recommendation  of  the  Committee  on  Rules 
and  Administration  be  approved  by  the  Senate,  authority  for  making 
such  necessary  conforming  amendments  should  be  included  within  that 
approval. 

Rollcall  Vote  ox  S.  5 

On  the  motion  by  Mr.  Robert  C.  Byrd  that  Title  I  of  S.  5  be  stricken 
and  the  remainder  of  the  bill  be  reported  favorably,  the  Committee 
voted  as  follows: 

YEAS  7  NAYS  1 

Mr.  Cannon 
Mr.  Hatfield 
Mr.  Pell1 
Mr.  Scott 
Mr.  Bvi-d 
Mr.  Griffin 
Mr.  Allen 
Mr.  Williams  1 


1  By  proxy. 
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Mr.  Robert  C.  Byrd.  Mr.  President,  in  view  of  the  fact  that  the  Sen- 
ate today  has  acted  on  that  portion  of  S.  5  which  dealt  with  con- 
gressional procedures,  I  ask  unanimous  consent  that  the  Government 
Operations  Committee  substitute,  and  the  Rules  Committee  amend- 
ment thereto,  both  be  agreed  to,  and  as  agreed  to  and  amended,  the 
substitute  be  considered  as  original  text  for  the  purpose  of  further 
amendment. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Percy.  Mr.  President,  S.  5  as  it  now  appears  on  the  floor  refers 
only  to  the  executive  branch.  Provisions  dealing  with  Congress  were 
included  in  Senate  Resolution  9,  which  has  just  been  adopted  by  the 
Senate.  S.  5  sets  rules  concerning  the  openness  of  agency  meetings.  S.  5 
requires  meetings  between  heads  of  multiheaded  agencies  to  be  open  to 
the  public.  Meetings  are  defined  as  agency  deliberations  where  at  least 
a  quorum  of  the  agency's  members  meet  to  conduct  or  dispose  of  official 
agency  business. 

Meetings  can  be  closed  by  the  agency  only  by  majority  vote  of  all 
agency  members  and  then  only  on  1  of  10  specified  grounds. 

Advance  notice  to  the  public  of  agency  meetings  is  required  as  to 
time,  place,  and  subject  matter.  If  an  agency  closes  any  meeting,  it 
must  announce  its  meeting  ahead  of  time,  along  with  an  explanation 
of  its  action,  and  make  a  verbatim  record  of  the  meeting.  After  the 
meeting,  it  must  release  to  the  public  every  major  portion  of  the  meet- 
ing which  did  not  involve  sensitive  matters. 

There  are  provisions  in  the  bill  to  expedite  procedures  for  closing 
meetings  when  an  agency,  using  one  of  the  exemptions  in  the  bill,  must 
close  a  majority  of  its  meetings. 

U.S.  district  courts  are  given  the  jurisdiction  to  enforce  the  require- 
ments of  the  bill.  Any  person  may  bring  an  action  prior  to  or  within  60 
days  after  the  meeting  to  which  the  violation  relates. 

If  the  court  finds  against  the  agency  the  court  may  grant  appropri- 
ate relief.  Suit  can  be  brought  against  an  individual  member  of  the 
agency  as  well  as  against  the  agency  itself.  The  court  is  allowed  to 
assess  against  any  party  the  reasonable  attorney  fees  and  other  litiga- 
tion costs  incurred  by  any  party  who  substantially  prevails  in  an 
action.  Costs  may  be  assessed  against  an  individual  agency  member 
when  the  agency  member  has  intentionally  and  repeatedly  violated 
provisions  of  the  bill. 

The  Justice  Department  has  provided  me  an  analysis  of  S.  5.  The 
Justice  Department  believes  that  the  public  should  have  access  to  in- 
formation regarding  the  decisionmaking  process  of  the  Federal  Gov- 
ernment and  that  a  statute  requiring  agencies  to  open  certain  of  their 
meetings  to  the  public  would  be  a  legitimate  and  useful  means  of  effec- 
tuating this  policy.  However,  the  Department  does  raise  a  number  of 
concerns  about  the  bill,  many  of  them  definitional  and  technical  in 
nature.  Given  the  lateness  of  the  Justice  Department's  comments  and 
the  extensive  nature  of  them,  there  has  not  been  time  for  the  commit- 
tee to  fully  act  upon  them. 

There  is  one  provision  of  the  bill  which  the  Justice  Department  feels 
very  strongly  about.  As  the  Department  states  : 

Perhaps  the  most  objectionable  subsection  in  S.  5  is  201  (i)  which  permits  costs 
to  he  assessed  against  individual  agency  members,  rather  than  against  the 
agency  itself  or  the  United  States,  when  the  plaintiff  has  "substantially  pre- 
vailed." and  the  court  finds  that  any  agency  member  has  "intentionally  and  re- 
peatedly violated  201." 
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Justice  argues  that : 

These  provisions  are  a  breach  of  the  doctrine  that  action  taken  by  United  States 
employees  as  part  of  their  official  duties  does  not  subject  them  to  personal 
responsibility. 

I  agree  with  the  Justice  Department  arguments  and  would  support 
an  amendment  to  S.  5  to  delete  individual  agency  member  liability. 

The  remaining  part  of  S.  5  amends  the  provisions  of  the  Administra- 
tive Procedure  Act  governing  adjudication  and  formal,  rulemaking  by 
establishing  a  broad  prohibition  against  ex-parte  communications  in 
such  formal  trial-type  proceedings.  The  prohibition  only  applies  to 
formal  agency  adjudication  and  forbids  ex  parte  communications  be- 
tween interested  persons  outside  the  agency  and  agency  decision- 
makers. 

Mr.  President,  S.  5  is  an  attempt  to  get  public  awareness  of  agency 
proceedings,  as  Senate  Resolution  9  attempts  to  do  for  Congress.  I 
hope  that  the  Senate  will  see  the  merits  of  this  bill  and  swiftly  approve 
it. 


[From  the  Congressional  Record — Senate,  Nov.  6,  1975] 


(S  19432-S  19447) 


Government  in  the  Sunshine  Act 


The  Acting  President  pro  tempore.  Under  the  previous  order,  the 
Senate  will  now  resume  the  consideration  of  the  unfinished  business, 
S.  5,  which  the  clerk  will  state. 

The  legislative  clerk  read  as  follows : 

The  bill  (S.  5)  to  provide  that  meetings  of  Government  agencies  and  of  con- 
gressional committees  shall  be  open  to  the  public,  and  for  other  purposes. 

The  Senate  resumed  the  consideration  of  the  bill. 
The  Acting  President  pro  tempore.  Time  for  debate  on  the  bill 
is  limited  to  1  hour,  to  be  equally  divided  and  controlled  by  the  ma- 


any  amendment,  debatable  motion,  appeal  or  point  of  order. 
Who  yields  time? 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  suggest  the  absence  of  a 
quorum.  I  ask  unanimous  consent  that  the  time  be  charged  against 
both  sides  on  the  bill. 

The  Acting  President  pro  tempore.  Without  objection,  it  is  so 
ordered,  and  the  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Mansfield.  Mr.  President,  I  ask  unanimous  consent  that  the 
order  for  the  quorum  call  be  rescinded. 

The  Presiding  Officer  (Mr.  Leahy).  Without  objection,  it  is  so 
ordered. 

Mr.  Mansfield.  Mr.  President,  I  assign  to  the  Senator  from  Florida 
(Mr.  Chiles)  the  time  that  has  been  assigned  to  the  majority  leader. 

I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  On  whose  time? 

Mr.  Mansfield.  On  the  bill,  equally  divided. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Chiles.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Chiles.  Mr.  President,  today,  we  will  take  up  S.  5,  as  amended 
by  the  Committee  on  Rules  and  Administration,  which  deleted  the 
provisions  of  S.  5  that  dealt  with  the  Senate  or  with  Congress. 

S.  5,  the  Federal  Government  in  the  Sunshine  Act,  is  based  on  the 
premise  that  the  Government  should  conduct  the  people's  business  in 
public.  Since  T  first  introduced  this  legislation  in  August  of  1972,  a 
great  deal  of  progress  has  Wn  made  toward  opening  up  government 
on  all  levels. 

Forty-eight  States  have  enacted  some  type  of  open  meeting  provi- 
sion. Now  that  Congress  has  taken  the  lead  by  opening  its  own  doors, 


jority  and  minority  leaders 
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I  feel  that  we  are  in  an  excellent  position  to  request  that  executive 
agencies  follow  suit. 

S.  5  would  open  specific  multimember  Federal  agency  meetings  to 
the  public.  This  measure  as  it  now  appears  is  a  very  refined  version — 
a  product  of  many,  many  hours  of  study  and  hearings  on  State  sun- 
shine laws,  Federal  agency  comments  and  input  from  the  administra- 
tive conference,  the  American  Bar  Association  and  other  interested 
groups.  Two  sets  of  hearings  were  held  on  S.  5. 

A  wide  variety  of  witnesses  testified  about  the  very  practical  aspects 
of  operating  in  the  open,  including  representatives  from  the  Federal 
Communications  Commission,  the  Interstate  Commerce  Commission, 
and  the  Civil  Aeronautics  Board.  The  Government  Operations  Com- 
mittee solicited  and  received  comments  and  opinions  on  S.  5  from  every 
Federal  agency  that  would  be  affected  by  this  legislation.  These  com- 
ments were  most  helpful  in  the  final  drafting  on  this  legislation. 

We  also  received  a  substantial  amount  of  input  from  the  American 
Bar  Association,  which  after  having  set  up  a  special  committee  to 
consider  this  legislation  endorsed  the  concept  of  open  Government 
along  the  lines  defined  by  S.  5. 

I  believe  that  the  timing  of  this  legislation  is  particularly  opportune 
amid  the  general  clamor  for  regulatory  reform.  I  think  we  all  know  of 
the  increasing  feeling  in  the  United  States  among  all  citizens  from  the 
affluent  businessman  to  the  welfare  recipient  that  Government  has 
become  too  big,  too  unwieldly  for  the  public  to  understand.  A  major 
step  in  the  area  of  regulatory  reform  would  be  to  let  all  of  us  watch 
the  agency  decisionmaking  process  in  action  to  know  what  the  con- 
siderations are  and  to  see  what  these  agencies  actually  do. 

To  quote  David  Cohen : 

Opponents  of  open  Government  talk  constantly  of  the  innumerable  problems 
that  would  result  from  public  meetings  and  full  citizen  access. 

But  these  objections  simply  do  not  stand  up  against  the  overwhelm- 
ingly positive  experience  of  legislative  committees  in  Congress  and 
around  the  country  which  have  shown  that  openness  works  and  rather 
tli an  impeding  business  it  promotes  better  discussion. 

In  Florida  we  found  that  everyone  agrees  with  the  basic  concept 
of  openness  but  they  always  find  reasons  to  be  against  a  specific  pro- 
vision of  a  specific  bill  or  say  this  is  a  great  idea  that  should  apply  to 
everyone  else  but  not  to  us.  I  think  that  once  you  start  exempting 
anyone  everyone  says  "me  too."  The  provisions  of  S.  5  are  the  product 
of  very  careful  study  of  existing  laws  to  see  what  works  and  what 
does  not.  We  have  taken  into  account  the  need  for  certain  types  of 
meetings  to  be  closed  and  these  exemptions  are  well  outlined  in  the 
explanation  of  S.  5.  But  I  think  that  to  go  further  would  be  a  mistake. 
Therefore,  I  hope  that  we  will  proceed  to  consider  this  measure  as  it 
is  without  special  interest  exemptions. 

Mr.  Bibicoff.  Mr.  President,  I  fully  support  S.  5,  "The  Government 
in  The  Sunshine  Act." 

The  Government  Operations  Committee  unanimously  reported  this 
legislation  after  oyer  3  years  of  study.  Senator  Chiles  deserves  great 
credit  for  the  active  role  he  played  in  the  committee's  development 
of  a  sound  and  responsible  bill. 

The  purpose  of  this  bill,  now  cosponsored  by  54  Senators,  is  to  give 
the  public  a  full  opportunity  to  observe  the  way  the  Government  con- 
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ducts  the  public's  business  without  infringing  upon  the  rights  of  in- 
dividual citizens,  and  the  ability  of  the  Government,  to  function 
efficiently. 

Since  the  Senate  is  considering  separately  title  I  of  the  bill,  govern- 
ing open  committee  meetings,  I  will  address  my  remarks  at  this 
moment  to  the  part  of  the  legislation  opening  agency  meetings  to  the 
public. 

Section  201  applies  to  47  agencies  in  the  executive  branch  headed  by 
2  or  more  commissioners.  It  establishes  the  basic  principle  that  meet- 
ings between  the  heads  of  these  agencies  should,  except  for  certain 
specified  reasons,  be  open  to  the  public. 

Section  202  establishes  for  the  first  time  an  across-the-board  statutory 
prohibition  against  secret  ex  parte  conversations  between  members  of 
the  public  and  the  agency  formally  adjudicating  a  matter  of  interest 
to  that  person. 

This  legislation  will  do  much  to  increase  the  public's  faith  in  the 
integrity  of  Government.  It  will  enable  the  public  to  better  understand 
the  decisions  reached  by  Government  agencies.  It  will  better  acquaint 
the  public  with  the  process  by  which  agency  decisions  are  reached. 

Recent  studies  underscore  the  urgent  need  for  enactment  of  S.  5.  In 
September  1973,  a  Harris  Survey  conducted  by  the  Subcommittee  on 
Intergovernment  Relations  of  the  Government  Operations  Committee 
showed  that  confidence  in  the  executive  branch  of  the  Federal  Gov- 
ernment had  fallen  from  41  percent  in  1966  to  27  percent  in  1972.  and 
had  sunk  to  a  new  low  of  19  percent  in  1973.  According  to  testimony 
Mr.  Harris  provided  the  Government  Operations  Committee  last  year, 
only  36  percent  of  the  people  think  that  "most  public  officials  today  are 
dedicated  to  helping  the  country  rather  than  being  out  for  themselves". 

Opening  up  the  process  to  observation  by  the  public  should  reassure 
the  public  about  the  honesty  and  integrity  of  most  Government  officials. 
It  will  remove  any  distrust  the  public  has  of  the  Government  simply 
because  agency  actions  are  taken  behind  closed  doors.  In  other  cases, 
openness  may  help  promote  the  quality  of  commission  work  for  it  will 
further  encourage  commissioners  to  prepare  for  meetings  and  to  attend 
the  meetings  with  regularity. 

Open  meetings  will  also  mean  the  public  debate  cannot  help  but 
improve  the  problems  administrators  face,  and  the  reasons  for  the 
decisions  they  take.  This  knowledge  should  in  turn  promote  greater 
cooperation  and  compliance  with  public  debate  on  the  issues.  Greater 
public,  debate  cannot  help  but  improve  the  decision-making  process. 

Finally,  open  meetings  will  give  every  member  of  the  public  equal 
access  to  information.  No  longer  will  some  people  have  an  inside 
track  because  they  possess  some  special  knowledge  about  an  agency's 
action  which  other  interested  parties,  or  the  public  generally,  lack. 

As  chairman  of  a  committee  which  conducts  all  its  markup  sessions 
in  public.  I  know  from  first  hand  experience  that  the  fears  some 
agency  officials  may  have  of  this  type  of  legislation  are  unjustified. 
Experience  in  the  49  States  that  have  adopted  open  meeting  laws  con- 
firm this  also.  Openness  does  not  in  fact  hurt  the  quality  of  discussions 
or  inhibit  free  and  frank  discussions.  Discussion  need  not  be  less  free 
or  frank  because  the  public  is  there  to  observe  the  discussion.  The  bill 
provides  that  where  a  closed  session  is  necessary  because  of  the  sensi- 
tive nature  of  the  information  discussed,  an  agency  will  in  fact  be  able 
to  close  the  meeting. 
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A  few  agencies,  such  as  the  Federal  Election  Commission  and  the 
Commodity  Futures  Trading  Commission,  have  adopted  on  their  own 
a  similar  policy  of  openness.  There  is  no  reason  why  other  agencies 
cannot  do  so  also. 

Section  202  of  the  bill  extends  the  principle  of  openness  to  cases  of 
formal  agency  adjudication.  While  agency  decisions  in  formal  cases 
of  adjudication  are  only  supposed  to  be  made  on  the  basis  of  the  facts 
and  arguments  in  the  public  record,  there  is  always  the  danger  that 
one  side  or  the  other  will  attempt  secretly  to  influence  the  decision 
maker's  actions  without  the  other  parties  to  the  case,  or  the  public, 
knowing.  Such  fears  that  agency  decisions  have  been  influenced  behind 
closed  doors  by  secret  political  pressures  can  only  undermine  public 
confidence. 

Section  202  states  for  the  first  time  in  clear  and  unequivocal  statu- 
tory language  that  such  practices  are  prohibited. 

For  the  first  time  it  establishes  a  clear  procedure  for  agencies  to 
follow  when  ex  parte  communications  do  occur  so  that  other  parties 
and  the  public  may  know  about  such  communication  and  have  a  chance- 
to  respond  to  them. 

For  the  first  time  it  declares  that  if  a  person  knowingly  engages  in 
such  illegal  practices  the  agency  may  rule  against  him  on  the  merits 
of  the  case. 

In  preparing  this  legislation  the  committee  has  consulted  with  a 
number  of  experts  both  in  and  outside  the  Government, 

The  American  Bar  Association  has,  among  other  groups,  been  very 
interested  in  this  legislation.  In  August  the  house  of  delegates  of  the 
ABA  supported  the  policy  of  opening  Federal  agency  meetings  to  the 
public  along  the  lines  provided  in  section  201  of  S.  5.  Previously  the 
House  of  Delegates  endorsed  wording  very  similar  to  the  prohibition 
against  ex  parte  communications  contained  in  section  202. 

This  legislation  will  help  bring  together  the  people  of  this  country 
and  their  Government.  It  will  help  reduce  the  public's  feeling  that 
their  Government  at  present  is  all  too  remote  and  mysterious. 

The  legislation  will  be  good  for  the  agencies  and  good  for  the  public. 

I  urge  every  Member  of  the  Senate  to  fully  support  this  important 
legislation. 

Mr.  Chiles.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  On  whose  time  ? 

Mr.  OnrLES.  The  time  to  be  equally  divided. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Roth.  Mr.  President,  I  ask  unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Roth.  First.  Mr.  President,  I  call  attention  to  the  fact  thaty 
through  an  oversight,  the  name  of  the  junior  Senator  from  Florida 
was  inadvertently  omitted  from  a  list  of  cosponsors  of  amendment  068- 
to  open  conference  committees  to  the  public,  which  I  had  inserted  in 
the  Record  yesterday.  I  want  the  Record  clearly  to  reflect  that  the 
junior  Senator  from  Florida  has  been  a  persuasive,  dedicated,  and 
outspoken  advocate  of  open  meetings  of  conference  committees  during 
his  tenure  in  the  Senate.  It  was  through  his  efforts  that  the  Conference 
Committee  on  the  Standby  Energy  Authorities  bill  was  thrown  open 
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to  the  public  even  before  the  passage  of  amendment  968.  The  Record 
should  show  that  the  junior  Senator  from  Florida  (Mr.  Stone)  was  a 
cosponsor  of  the  move  to  establish  a  general  rule  to  open  conference 
committees  to  the  public. 

Mr.  President,  I  am  happy  to  associate  myself  closely  with  the  re- 
marks made  today  by  the  senior  Senator  from  Florida  (Mr.  Chiles) 
on  S.  5,  the  Government  in  the  Sunshine  Act.  As  an  original  principal 
sponsor  of  this  legislation  with  Senator  Chiles,  I  congratulate  the 
senior  Senator  from  Florida  on  the  persistence  and  dedication  with 
which  he  has  pursued  this  matter.  This  is  a  part  of  an  effort,  which 
took  a  major  step  forward  yesterday  in  vindicating  the  public's 
right  to  know  about  the  public's  business. 

Mr.  Chh.es.  Will  the  Senator  yield  ? 

Mr.  Roth.  I  am  happy  to  yield. 

Mr.  Chiles.  I  say  to  the  distinguished  Senator  from  Delaware  that 
I  appreciate  very  much  his  kind  remarks. 

I  also  want  to  say  that  I  appreciate  his  support.  I  think  that  our  vic- 
tory yesterday  could  not  have  happened  without  the  support  of  the 
senior  Senator  from  Delaware.  I  think  the  fact  that  the  movement  of 
reform,  as  certainly  the  movement  toward  openness,  always  was  a 
bipartisan  movement  and  cut  across  not  only  party  lines,  but  cut  across 
ideological  lines,  was  one  of  the  reasons  that  it  did  pass.  Certainly,  the 
Senator  from  Delaware  was  persuasive  and  added  greatly  to  the  sup- 
port that  we  received.  I  thank  him  for  his  support  on  that  and  also  for 
his  support  in  being  the  principal  cosponsor  on  S.  5. 

Mr.  Roth.  I  thank  the  senior  Senator  from  Florida  for  those  kind 
remarks.  I  agree  very  strongly  that  the  question  of  openness  in  Govern- 
ment is  neither  a  partisan  nor  a  philosophical  matter.  It  is  just  a 
question  of  good  form  for  democratic  government. 

As  I  was  saying,  this  is  not  a  gift  from  us  to  the  public ;  it  is.  in  my 
judgment,  a  public  right.  I  first  became  concerned  about  excessive 
secrecy  in  Government  as  a  freshman  Member  of  the  House  in  1967, 
when  I  began  to  identify  basic  information  on  Federal  domestic  assist- 
ance programs.  At  that  time.  I  was  very  shocked  to  learn  that  no- 
where in  the  Government  could  we  really  even  identify  the  number  arid 
kind  of  Federal  assistance  programs  that  were  available,  presumably 
to  help  the  State  and  local  governments,  as  well  as  schools  and  other 
authorities. 

We  made,  at  that  time,  a  determined  effort  in  my  office — it  took  us 
something  like  14  months — to  identify  roughly  1,100  different  pro- 
grams. It  took  us  over  2  years  to  finally  get  the  Federal  Government 
to  publish  in  one  study  each  year  the  programs  that  are  established 
to  help  the  people  back  home. 

I  might  relate  just  one  story.  The  Assistant  Secretary  of  HEW  came 
over  to  my  office  to  ask  me  why  I  wanted  to  know  what  all  these  pro- 
grams were.  I  made  the  comment  that  it  seemed  to  me  that  this  is  a 
right  of  the  public  back  home.  He  told  me  the  programs  were  changing 
so  fast  that  they  could  not  publish  them. 

I  asked, 

How  could  the  school  authorities,  for  example,  plan  under  those  circumstances? 
He  said, 

Mr.  Congressman,  are  you  having  any  problems  under  any  particular  program? 
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I  said: 

Well,  I  am  sure  we  are,  but  that  is  not  what  I  am  seeking.  What  I  want  is  basic 
information. 

That  is  when  I  first  became  dedicated  to  the  idea  of  opening  up  gov- 
ernment and  I  can  think  of  no  area  where  the  public  has  a  greater  right 
to  know  than  to  have  detailed  information  as  to  the  programs  that, 
presumably,  were  to  help  our  local  governmental  authorities. 

S.  5  will  open  to  the  public  most  meetings  of  multiheaded  Govern- 
ment agencies,  except  where  there  are  clearly  compelling  reasons  for 
confidentiality.  I  think,  in  this  respect,  what  we  are  trying  to  do  today 
is  comparable  to  what  we  did  yesterday  in  adopting  an  open  rule  for 
Senate  committees  and  conference  committees.  Now  that  we  have  re- 
formed our  own  procedures,  I  think  we  are  in  a  very  strong  position 
to  press  this  legislation. 

I  was  particularly  pleased  that  the  reform  offered  yesterday  was 
finally  unanimously  adopted.  For  that  reason,  I  think  it  bodes  well 
for  this  legislation  today. 

S.  5  also  prohibits  ex  parte  contacts  between  agency  employees  and 
outside  interests,  which  I  think  has  great  merit. 

Mr.  President,  I  believe  that  the  Government  in  the  Sunshine  Act 
will  increase  contact  between  the  citizen  and  the  bureaucracy  in  Wash- 
ington, increase  the  credibility  and  accountability  of  agency  employees, 
and  give  the  public  the  fullest  possible  access  to  the  meetings  of  many 
Government  agencies.  I  hope  it  will  receive  speedy  contribution  in  the 
House  as  well. 

The  Presiding  Officer.  Who  yields  time  ? 

Mr.  Chiles.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  On  whose  time? 

Mr.  Chiles.  The  time  to  be  equally  divided. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Robert  C.  Btrd.  Mr.  President.  I  ask  unanimous  consent  that 
the  order  for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Javits.  Mr.  President,  I  apologize  to  my  colleagues  for  the  delay, 
but  I  had  a  necessary  phone  call.  It  has  been  made  now  and  I  will  not 
intrude  any  further* 

A3IEND3IENT  NO.  104  3 

Mr.  Javits.  Mr.  President,  I  call  up  my  amendment  Xo.  1043  and  ask 
that  it  be  stated. 

The  Presiding  Officer.  The  clerk  will  state  the  amendment. 
The  legislative  clerk  read  as  follows : 

The  Senator  from  New  York  (Mr.  Javits)  proposes  an  amendment  numbered 
1043. 

The  amendment  is  as  follows : 

On  page  44,  line  4,  insert  the  following  after  the  word.  "Senate" :  Provider!, 
That  this  section  shall  not  apply  to  any  agency  that  has  as  one  of  its  principal 
functions  the  formulation  and  implementation  of  national  monetary  policy  except 
to  the  extent  that  such  agency  meets  to  consider  or  dispose  of  matters  relating 
to  consumer  protection  legislation  such  as  the  Truth  in  Lending  Act  (15  U.S.C. 
1601).  the  Fair  Credit  Reporting  Act  (15  U.S.C.  1681).  the  Fair  Credit  Billing 
Act  (15  U.S.C.  1666).  the  Equal  Credit  Opportunity  Act  (15  U.S.C.  1691),  and  the 
Federal  Trade  Commission  Improvement  Act". 
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Mr.  Javits.  Mr.  President,  the  time  limit  is  15  minutes  on  a  side? 

The  Presiding  Officer.  The  Senator  is  correct. 

Mr.  Javits.  Mr.  President,  may  I  ask  if  there  is  any  time  allocated 
to  the  bill  and  whether  that  could  be  yielded,  if  necessary  ? 

The  Presiding  Officer.  There  is  time  on  the  bill.  There  is  time  re- 
maining, the  managers  can  yield  time  if  they  desire. 

Mr.  Javits.  I  thank  the  Chair. 

Mr.  President,  this  amendment  would  take  the  Federal  Eeserve 
Board  out  of  this  bill,  leaving  only — subject  to  the  bill — its  responsi- 
bilities to  consumer  activities,  and  they  are  specified  in  the  amendment, 
the  Truth  in  Lending  Act,  the  Fair  Credit  Eeporting  Act,  the  Fair 
Credit  Billing  Act,  the  Equal  Credit  Opportunity  Act  and  the  Fed- 
eral Trade  Commission's  Improvement  Act. 

In  those  cases,  the  Federal  Eeserve  Board  exercises  the  kind  of  func- 
tions which  are  thought  to  be  reached  by  this  bill  and,  therefore,  there 
is  no  reason  for  taking  them  out. 

Mr.  President,  will  the  Chair  inform  me  when  I  have  used  8  minutes 
of  my  time  ? 

The  Presiding  Officer.  The  Chair  will  inform  the  Senator. 

Mr.  Javits.  Mr.  President,  I  am  a  strong  supporter  of  the  bill  and 
have  been  highly  approving  of  the  fine  activities  of  Senator  Chiles  and 
Senator  Eoth,  both  of  whom  are  members  of  our  committee.  I  am  very 
proud  of  the  bill  coming  out  of  the  Committee  on  Government  Opera- 
tions, but  the  reason  I  have  raised  this  subject,  Mr.  President,  is  be- 
cause I  have  considerable  doubt  myself  as  to  the  desirability  of  doing 
what  the  bill  would  do,  vis-a-vis  the  Federal  Eeserve. 

Second,  I  have  great  respect  for  the  Board  itself  and  its  chairman 
and  they  have  felt  so  very  strongly,  as  reflected  by  Arthur  Burns  him- 
self— whom  we  all  respect,  as  probably  as  fine  a  public  servant  who  has 
served  this  country  in  this  field — that  we  were  making  a  grave  mistake 
to  bring  the  Fed  into  the  purview  of  this  act,  aside  from  the  consumer- 
related  activities  which  are  accepted  by  the  amendment,  that  I  felt  in 
all  fairness  we  ought  to  submit  the  case  to  the  Senate.  The  only  way  it 
could  be  done  effectively  is  by  this  amendment. 

I  disclosed  my  intention  and  my  reasons  both  to  Senator  Chiles  and 
to  Senator  Eoth,  who  will  argue  against  the  amendment  with  their 
customary  vigor,  undiminished  by  my  purpose,  but  I  think  also  they 
have  a  sense  of  respect  for  the  fact  that  when  the  chairman  of  so  im- 
portant an  agency  as  this  one  feels  as  strongly  as  he  does  we  really 
ha  ve  a  dutv  to  submit  the  matter  to  the  Senate. 

I  shall  do  my  utmost  to  show  the  arguments  in  favor  of  Chairman 
Burns'  position.  I  shall  vote  with  that  position  or  I  would  not  be  sub- 
mitting the  amendment,  but  I  understand  the  objectivity  with  which 
tho  Senate  should  address  this  particular  question. 

The  second  point  that  is  important  bv  wav  of  preliminary  is  that  a 
great  effort  has  been  made,  Mr.  President,  in  all  fairness,  to  accom- 
modate the  Fed's  views  in  this  bill. 

There  are  a,  number  of  special  provisions  which  the  managers  will 
point  out  to  the  Senate,  nuite  properlv,  that  have  been  inserted  in  the 
hill  in  order  to  try  to  satisfy  some  of  these  problems  which  Chairman 
Burns  mises.  But  it  still  leaves,  in  his  judgment,  so  much  that  is  a 
hazard  that  he  feels  that  we  should  simply  exclude  the  F^d,  and  that 
the  Sunshine  Act,  as  it  is  called  based  upon  a  very  fine  Florida  example, 
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should  not  extend  to  the  Federal  Keserve.  Not  that  it  is  some  sacrosanct 
agency,  above  and  beyond  all  others,  but  simply  because  it  is  counter- 
productive to  the  U.S.  interest  that  there  should  be  anything,  of  any 
kind  or  character,  which  might — and  that  is  a  very  important  word  to 
emphasize — disclose  the  internal  operations  of  the  Federal  Eeserve 
Board  insofar  as  its  critical  responsibilities  relating  to  money  man- 
agement and  the  oversight  of  the  banking  system,  insofar  as  it  comes 
within  its  purview  are  concerned. 

The  scheme  of  the  legislation  is  such  as  to  exclude  single-headed 
agencies,  and  they  would  include  the  Federal  Aviation  Agency,  the- 
Federal  Energy  Administrator,  as  well  as  all  the  major  cabinet  de- 
partments which  are  headed  by  single  heads :  and  also  to  exclude  those 
which  are  not  under  the  Administrative  Procedure  Act  but  make 
policy,  essentially,  where  that  is  their  function.  These  would  include, 
for  example,  the  National  Security  Council  and  the  President's  Coun- 
cil of  Economic  Advisers. 

The  Fed,  as  we  popularly  call  the  Federal  Eeserve  Board,  might 
easily  come  under  that  category  of  having  solely  policymaking  func- 
tions were  it  not  for  precisely  the  kind  of  agency  administrative  func- 
tions relating  to  consumers  which  I  expressly  excluded  from  the 
amendment. 

The  heart  of  the  proposition  put  before  us  by  Chairman  Arthur 
Burns  is  the  following,  and  I  would  like  to  quote  from  a  memoran- 
dum to  me  on  this  subject,  speaking  of  the  board. 

It  is  inconceivable  to  us  that  congressional  requests,  for  example,  for  agency 
comments  on  proposed  legislation,  requests  for  experienced  assistance  in  stated 
congressional  efforts,  or  requests  for  responses  to  congressional  inquiries,  are  in- 
tended to  be  known  by  the  public  before  transmission  to  the  Congress. 

At  another  point  in  his  memorandum  to  me,  he  really  gives  the 
essence  of  the  Federal  Eeserve's  position.  He  says : 

With  few  exceptions  each  of  the  Board's  regularly  scheduled  meetings — 

And  there  are  about  150  a  year  as  this  is  a  board  that  meets  very, 
very  frequently,  an  average  of  three  times  a  week,  winter,  summer, 
spring,  and  fall — 

is  involved  with  matters,  the  sensitivity  and  intricacy  of  which  if  exposed  to 
public  discussion  would  lead  to  misunderstanding,  misinterpretation  and  dis- 
ruptive and  harmful  speculation.  Examples  include  deliberative  processes  in 
monetary  policy  formulation ;  receipt,  transmission  and  evaluation  of  national 
and  international  market  information ;  and  incident  to  the  formulation  of  bank 
regulatory  policy,  discussion  of  confidential  appraisals  and  sensitive  judgments 
relating  to  member  bank  and/or  bank  holding  company  operations. 

Eemembering  that  the  Federal  Eeserve  is  organized  with  12  member 
banks  in  the  great  financial  centers  of  the  country. 

The  major  areas  in  which  it  is  felt  by  the  chairman  that  these 
dangers  are  exposed  are  as  f  ollows : 

One,  the  definition  of  the  word  "meeting."  That  is  found  at  page  44 
of  the  bill.  It  is  page  44,  lines  7  to  11.  It  defines  a  meeting  as  being  the 
following : 

For  purposes  of  this  section,  a  meeting  means  the  deliberations  of  at  least  a 
number  of  individual  agency  members  required  to  take  action  on  behalf  of  the 
asrency  where  such  deliberations  concern  the  joint  conduct  or  disposition  of 
official  agency  business. 

The  Presiding  Officer.  The  Senator's  8  minutes  have  expired. 
M r.  Javets.  I  yield  myself  2  additional  minutes. 
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That  means  that  a  quorum  of  the  Commission  would,  even  if  it 
met  informally  under  this  very,  very  broad  definition,  qualify  as  a 
meeting. 

He  considers  that  much  too  broad  for  the  frequency  and  the  close- 
ness of  deliberations  of  these  seven  members  of  the  Board. 

Then  the  point  of  a  verbatim  transcript  which  is  required,  using 
that  very  broad  definition  of  a  meeting,  even  for  such  a  meeting,  what 
the  Fed  might  call  a  consultation,  et  cetera,  the  danger  of  leakage  of 
that  transcript  and  the  inhibitions  of  what  the  chairman  claims  is  the 
very  frank  exchange  of  members7  tentative  views  and  impressions  and 
those  of  the  contributory  staff.  If  they  came  out,  he  feels  it  would 
be  extremely  dangerous  and  irresponsible  to  the  situation  of  the 
country. 

I  have  already  referred  to  the  point  about  legislative  proposal?, 
presentations,  testimony  and  positions  respecting  the  attitude  to  be 
taken  toward  given  legislation  in  the  Congress. 

Finally,  the  oversight  responsibility  of  the  Federal  Reserve  Board 
for  the  Federal  Reserve  System,  involving  as  it  does,  the  economy  of 
our  whole  country. 

The  last  point  is  that  all  of  the  matters  which  are  exempted — as  I 
said,  the  committee  tried  to  meet  many  of  the  views  of  Chairman 
Burns — may  have  to  be  justified  in  court  because  there  is  a  very  com- 
plete court  review.  There  the  difficulty,  which  is  pointed  out  by  Chair- 
man Burns,  and  which  I  think  is  a  very  important  point,  is  when  he 
goes  into  court,  and  I  quote  from  page  53,  lines  3  and  4.  "The  burden 
is  on  the  defendant  to  sustain  his  action"  of  maintaining  secrecy. 

Chairman  Burns  points  out  that  in  such  a  situation  the  burden  to 
go  forward,  as  the  lawyers  says,  the  burden  of  proof,  is  on  the  defend- 
ant to  defend  his  action  rather  than  on  the  plaintiff  to  prove  his  case. 
Chairman  Burns  feels  that  notwithstanding  the  fact  that  documents- 
may  be  examined  in  camera,  it  will  be  impossible  in  the  give  and  take, 
and  the  tensions,  of  a  court  trial  to  avoid  revelations  affecting  the 
Fed  which  are  highly  inimical  to  the  Fed  and  could  be  inimical  to  the 
banking  system  of  the  country  and  of  the  world  because  the  Fed  is 
our  central  banker. 

Chairman  Burns  points  out  that  it  is  unique  in  the  world  that  a 
central  bank  should  be  subject  to  this  kind  of  regulation  which  was 
never  intended  for  it.  Of  course,  the  basis  of  it  is  that  there  are  millions 
of  decisions  in  business  and  in  finance.  Countless  speculators  are  con- 
stantly seeking  to  find  out  what  the  Fed  has  in  mind  about  increasing 
or  reducing  the  money  supply,  interest  rates,  regulation  of  banks  in 
terms  of  their  regulations  of  credit  and  their  emissions  of  credit  redis- 
count rates  and  so  on,  of  such  critical  importance  to  our  country  and  to 
its  economy,  and  to  that  of  the  world,  that  we  have  to,  in  this  case,  give 
preference  to  the  confidentiality  of  these  operations  rather  than  pref- 
erence, as  I  prefer  and  as  the  sponsors  of  the  bill  preferred,  to  open- 
ness in  every  humanly  possible  way.  In  this  specific  case,  for  these 
specific  reasons,  that  should  not  be  the  rule,  and  the  Fed  should  there- 
fore be  exempt. 

One-half  minute  more. 

The  Fed  should  therefore  be  exempt  insofar  as  its  operations  other 
than  the  consumer  operations,  which  could  be  carried  on  by  any  agency* 
or  concern. 
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Mr.  President,  I  think  it  is  my  respect  for  the  unbelievably  vindi- 
cated judgment  aver  so  many  years  of  the  chairman  of  the  Federal 
Reserve  Board  which  brings  me  here  with  this  amendment.  I  believe 
it  fair  to  say,  and  they  will  contradict  me  if  I  am  wrong,  that  it  is  the 
respect  for  the  same  qualities  which  have  induced  Senator  Chiles, 
who  is  the  principal  author,  and  Senator  Roth  to  try  to  adjust  the  bill 
to  meet  many  of  these  points.  Chairman  Burns  feels  we  still  have  not 
met  them.  In  this  rather  delicate  balance,  I  must  say  that  the  reasons 
Chairman  Burns  gives  for  deciding  a  very  close  issue  in  favor  of  the 
board's  view  seem  to  me  to  be  persuasive. 

For  that  reason,  Mr.  President,  I  hope  the  Senate  will  vote  this 
exemption  subject  to  the  conditions  incorporated  in  the  amendment.  I 
reserve  the  remainder  of  my  time. 

The  Presiding  Officer.  The  Senator  from  Florida. 

Mr.  Chiles.  Mr.  President,  we  reluctantly  oppose  the  amendment  as 
set  forth  by  the  distinguished  senior  Senator  from  New  York.  The 
senior  Senator  from  New  York  is  correct  that  he  has  been  an  advocate 
and  a  key  sponsor  of  the  provisions  for  opening  up  the  meetings  not 
only  of  the  Congress  but  also  of  the  executive  agencies. 

His  counsel  and  his  work  in  this  regard  in  the  Committee  on  Govern- 
ment Operations  certainly  were  positive.  I  think  he  has  presented  the 
argument  very  fairly  on  the  proposition  for  the  amendment  of  the 
Federal  Reserve  System.  I  also  have  the  greatest  respect  for  the 
institution  of  the  Federal  Reserve  System,  and  for  its  chairman, 
Arthur  Burns.  I  think  he  has  done  an  outstanding  job,  and  I  think  he 
is  an  outstanding  American;  and  I  am  sure  that  the  distinguished 
senior  Senator  from  Delaware  (Mr.  Roth)  has  the  same  opinion. 

Because  of  our  high  esteem  and  our  high  regard  for  Dr.  Burns,  we 
attempted  to  make  sure  that  we  would  listen  long  and  hard  to  any 
comments  that  the  Federal  Reserve  had  about  any  possible  problems 
in  regard  to  the  sensitive  nature  of  their  work  that  the  banks  would 
have  in  regard  to  the  act.  In  trying  to  do  that,  I  feel  that  we  have 
adequately  taken  care  of  all  of  the  reasonable  and  legitimate  problems 
that  they  have  raised. 

The  amendment  now  before  us  would  exempt  all  the  activities  of 
the  Federal  Reserve  Board  except  its  consumer  protection  activities, 
and  we  think  that  would  be  a  step  backward  for  the  bill.  A  number  of 
the  provisions  already  in  the  bill  assure  that  the  Federal  Reserve 
Board  and  other  agencies  covered  by  the  amendment  would  be  able 
to  continue  to  operate  with  efficiency  and  discretion.  A  complete  ex- 
emption, however,  in  my  judgment  would  be  unjustified. 

S.  5  now  contains  the  following  provisions  to  meet  the  objections 
raised  by  the  Federal  Reserve  Board : 

FINANCIAL  SPECULATION 

First.  Exemption  7  in  section  201(b)  provides  that  an  agency  such 
iis  the  Federal  Reserve  Board  may  close  meetings  in  order  to  avoid 
premature  disclosure  of  information  which  could  either  lead  to  serious 
financial  speculation,  or  seriously  endanger  the  stability  of  a  financial 
institution. 

BANK  EXAMINATION  REPORTS 

Second.  Exemption  8  allows  an  agency  to  close  meetings  dealing 
with  bank  examinations,  operating,  or  condition  reports. 
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SENSITIVE  FINANCIAL  INFORMATION 

Third.  Exemption  6  allows  an  agency  to  close  a  meeting  where  nec- 
essary to  protect  sensitive  trade  secrets,  or  commercial  or  financial 
information. 

SENSnTVE  INFORMATION  ABOUT  A  MEETING 

Fourth.  A  provision  was  added  to  201(b)  so  that  information  about 
a  closed  meeting  can  be  withheld  for  the  same  reasons  that  the  meeting 
itself  could  be  closed.  For  example,  any  information  about  the  subject 
matter  of  a  scheduled  meeting  need  not  be  announced  if  it  falls  within 
the  exemption  in  section  201  (b) . 

SERIES  OF  MEETINGS 

Fifth.  If  the  agency  meets  for  more  than  1  day  on  the  same  particu- 
lar matter,  it  can  vote  once  to  close  all  the  meetings  for  the  next  30 
days  on  that  particular  subject.  Thus,  several  Federal  Reserve  Board 
meetings  stretching  over  a  number  of  days  on  a  particular  problem 
would  in  effect  be  treated  as  a  single  meeting. 

A  number  of  provisions  applicable  to  the  Federal  Reserve  Board 
were  added  to  the  bill  at  the  committee  markup  on  J une  18. 

PROCEDURES 

Sixth.  Paragraph  201(c)  (3)  gives  such  agencies  as  the  Federal  Re- 
serve Board  added  flexibility  in  complying  with  the  procedural  re- 
quirements of  the  act's  provisions. 

Under  this  provision  the  Federal  Reserve  Board  could  simply  adopt 
general  regulations  prescribing  which  types  of  meetings  must  be 
closed.  In  the  case  of  any  meeting  which  falls  within  these  provisions, 
the  agency  need  only  provide  notice  of  the  date,  place,  and  subject 
matter  at  the  earliest  practicable  opportunity.  Xotice  need  not  be  given 
any  fixed  number  of  days  in  advance  of  the  meeting. 

The  second,  and  only  other  step,  the  agency  need  take  would  be  to 
confirm  by  vote  at  the  start  of  the  meeting  itself  that  the  meeting 
should  be  in  fact  closed  and  release  a  copy  of  such  vote  to  the  public. 

None  of  the  other  procedural  provisions  in  subsections  (c)  and  (d) 
relating  to  notice  or  the  like  would  apply.  A  transcript  or  electronic 
recording  of  the  meeting  would  be  kept  so  that  a  record  of  the  meeting 
could  eventually  be  made  available  to  the  public  if  public  access  would 
no  longer  lead  to  financial  speculation,  or  otherwise  disclose  confi- 
dential information. 

TRANSCRIPTS 

Seventh.  An  amendment  to  section  201(e)  prevents  an  agency  from 
having  to  edit  every  word  of  a  transcript  or  of  a  tape  of  a  closed  meet- 
ing. The  discussion  of  an  item  on  the  agenda  could  be  withheld  from 
the  public  if  any  substantial  part  of  it  involved  confidential  matters. 
"Word -by- word  editing  would  not  be  necessary.  A  formal  vote  of  the 
agency  whether  to  disclose  a  record  of  the  meeting  would  not  be 
necessary. 

The  effect  of  these  provisions  will  be  to  let  the  Board  close  any 
meeting  it  really  has  to  close.  Furthermore,  the  Board  will  be  able  to 


331 


follow  special  expedited  procedures  to  close  its  meetings.  As  a  result 
it  need  only  announce  its  meetings  at  the  earliest  practical  opportunity, 
but  not  necessarily  a  week  in  advance,  and  then  confirm  at  the  start 
of  the  meeting  that  the  meeting  must  be  closed. 

The  bill,  however,  would  still  require  the  Board  to  keep  a  transcript 
or  electronic  recording  of  its  meetings,  and  to  release  such  a  record 
when  the  matter  is  no  longer  sensitive.  The  proposed  amendment 
would  chiefly  have  the  result  of  exempting  the  Federal  Reserve  Board 
from  this  additional  provision.  There  is  no  justification  for  so  doing. 

Many  of  the  meetings  the  Board  may  close  will  consider  matters 
that  can  subsequently  be  made  public.  For  example,  after  a  Board 
takes  a  decision  on  interest  rates  and  announces  it  to  the  public,  there 
may  be  no  longer  any  need  for  secrecy.  If  the  Board  is  exempted  from 
the  entire  section,  it  will  not  have  to  keep  a  record  of  the  meeting  and 
the  public  will  be  unnecessarily  denied  access  to  much  information 
about  the  Board  and  its  thinking.  Or  a  meeting  which  the  Board 
thought  would  involve  sensitive  matters  may  turn  out  not  to  be  the 
case.  Without  a  transcript  of  the  record  the  public  would  be  denied 
access  to  a  meeting  which  need  not  be  closed  for  any  reason. 

The  experience  of  the  Federal  Reserve  Board's  Open  Market  Com- 
mittee indicates  that  the  Board  will  often  be  able  to  release  transcripts 
of  its  meetings.  That  committee  meets  in  secret  to  make  decisions  about 
the  Nation's  money  supply.  Seven  of  its  12  members  are  the  7  Gover- 
nors of  the  Federal  Reserve  Board.  The  committee  decided  in  March 
that  it  could  release  minutes  of  its  meetings  45  days  after  the  meeting 
instead  of  90  days  after  the  meeting  as  had  previously  been  the  case. 
The  committee  concluded  that  such  disclosure  after  45  days  would  not 
lead  to  dangerous  speculation  or  interfere  with  the  committee's  func- 
tions. The  Board  might  similarly  find  it  was  possible  to  release  tran- 
scripts of  its  closed  meeting  after  a,  centain  length  of  time- 

The  issue  here  is  not  whether  the  Federal  Reserve  Board  will  be 
forced  to  release  to  the  public  sensitive  matters  which  if  known  could 
cause  financial  speculation  or  the  like.  The  bill  provides  that  as  long 
as  there  is  such  a  possibility,  the  Board  may  keep  the  record  of  its  meet- 
ings confidential. 

Those  supporting  this  amendment  may  argue,  however,  that  the 
transcript  requirement  may  inhibit  free  and  frank  discussion.  This  is 
the  same  argument  many  other  agencies  opposing  the  open-meetings 
requirements  of  S.  5  have  made*.  If  the  Senate  were  to  provide  an  ex- 
emption on  these  grounds  to  the  Federal  Reserve  Board,  manv  other 
agencies  would  ask  why  an  exemption  could  not  be  made  for  them  on 
exactly  the  same  grounds. 

The  history  of  open  meeting  legislation  in  the  States  and  in  Congress 
is  that  such  legislation  does  not  in  fact  inhibit  free  and  frank 
discussion. 

Mr.  President,  in  citing  these  comments.  I  think  we  have  tried  to  set 
forth  for  the  Record  every  step  that  we  have  taken  to  try  to  accom- 
modate every  reasonable  problem  that  the  Board  has  been  able  to  raise 
as  to  how  this  legislation  might  hinder  them  in  regard  to  any  sensitive 
matters  they  have  to  deal  with.  In  spite  of  that,  and  in  spite  of  the 
many  amendments  we  have  adopted,  we  find  that  Dr.  Burns  is  still  not 
satisfied. 

I  have  to  think  that  it  boils  down  to  the  general  feeling  that  Dr. 
Burns  has  that  because  of  the  very  nature  of  the  Federal  Reserve  Sys- 
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tern,  to  be  included  in  such  a  bill  as  this  somehow  casts  a  reflection  on 
the  Federal  Reserve  System.  In  fact,  in  a  letter  which  Dr.  Burns  sent 
to  the  chairman  of  the  Committee  on  Government  Operations,  the  Sen- 
ator from  Connecticut  (Mr.  Ribicoff)  on  June  17, 1  think  we  find  the 
real  reason  that  he  now  wants  to  be  exempted.  He  says  in  that  letter : 

The  mere  thought  that  an  anti-corruption  bill  need  apply  to  the  Federal  Re- 
serve would  cast  doubt  on  the  integrity  of  our  Nation's  central  bank  and  would 
undermine  confidence  in  the  dollar  and  the  future  of  our  economy. 

I  ask  unanimous  consent  that  the  full  text  of  the  latter  be  printed  in 
the  Record  at  the  conclusion  of  my  remarks. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
(See  exhibit  1). 

Mr.  Chiles.  Mr.  President,  this  is  my  feeling  as  to  the  real  reason 
why  we  find  the  continued  request  for  exemption,  and  I  do  disagree 
with  this.  I  do  take  issue  with  it.  I  do  not  take  issue  with  any  of  the 
other  valid  reasons  that  have  been  raised,  but  I  think  the  time  has  come 
when  no  agency  of  the  people  should  be  exempted,  just  written  out,  be- 
cause of  the  fact  that  it  is  supposed  to  be  sacrosanct  or  someone  believes 
that  there  is  historical  significance  or  some  reason  that  it  should  be  ex- 
empted, regardless  of  the  way  that  the  work  of  the  agency  has  been 
carried  out ;  and  I  have  nothing  but  praise  for  the  way  the  work  of  the 
Federal  Reserve  System  has  been  carried  out.  But  it  would  be  a  mistake 
to  make  an  overall  exemption  for  the  Federal  Reserve  System.  It  would 
greatly  weaken  S.  5.  For  that  reason  I  must  oppose  the  amendment. 

Exhibit  I 

Chairman  of  the  Board  of  Governors, 

Federal  Reserve  System, 
Washington,  B.C.,  June  11,  1915. 

Hon.  Abraham  Rtbicoff, 

Chairman,  Committee  on  Government  Operations, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  On  May  12  the  Subcommittee  on  Federal  Spending  Prac- 
tices, Efficiency  and  Open  Government  voted  to  report  to  the  full  Government 
Operations  Committee  S.  5,  the  "Government  in  the  Sunshine  Act."  Title  II 
of  this  bill,  designated  Committee  Print  No.  2,  generally  requires  that  meetings  of 
Federal  agencies  headed  by  more  than  one  person  be  open  to  the  public.  After 
a  careful  consideration  of  the  provisions  of  Title  II,  I  have  come  to  the  con- 
clusion that  its  enactment  would  seriously  interfere  with,  perhaps  even  frustrate, 
achievement  of  the  Federal  Reserve's  statutory  functions.  The  Board's  principal 
responsibilities,  I  am  convinced,  could  not  be  met  if  this  bill  were  enacted. 

The  problems  that  would  be  created  for  the  Board  by  S.  5  stem  from  the 
Federal  Reserve's  role  as  the  Nation's  central  bank  and  monetary  authority.  Ef- 
fective exercise  of  the  responsibilities  assigned  to  the  Federal  Reserve  by  the 
Congress  is  essential  to  the  strength  and  vitality  of  the  U.S.  economy.  These  re- 
sponsibilities include:  (1)  maintaining  the  soundness  of  the  national  currency: 
(2)  providing  for  the  expansion  of  money  and  credit  supplies  that  are  needed 
to  promote  economic  growth,  full  use  of  human  and  capital  resources,  a  stable 
general  price  level,  and  equilibrium  in  the  balance  of  payments ;  and  (3)  assuring 
the  soundness  of  the  commercial  banking  system,  preserving  order  in  domestic 
and  international  financial  markets,  and  promoting  developments  in  financial 
markets  that  contribute  to  an  efficient  use  of  resources. 

In  discharging  these  heavy  responsibilities  the  Board  meets  regularly  to  discuss 
conditions  in  the  domestic  economy  and  in  international  markets,  and  to  consider 
the  effects  of  monetary  policy  actions  in  these  areas.  These  discussions  inevitably 
involve  highly  sensitive  materials  relating  to  businesses,  financial  institutions, 
and  foreign  central  banks  and  governments. 

For  example,  the  Board  must  at  all  times  be  informed  of  financial  difficulties 
faced  by  individual  banks  or  other  institutions.  This  requires  access  to  informa- 
tion which,  if  it  became  public,  might  injure  the  reputation  or  financial  position 
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of  some  businesses.  Again,  actions  by  the  Board  in  the  conduct  of  monetary 
policy  often  require  coordination  with  the  Executive  Branch  and  with  foreign 
central  banks  on  matters  of  great  sensitivity.  Public  disclosure  of  such  informa- 
tion could  be  a  source  of  needless  embarrassment  to  other  governments  as  well 
as  our  own. 

The  functions  of  monetary  policy  cannot  be  performed  effectively  in  an  open 
forum,  as  is  evidenced  by  the  fact  that  there  is  no  precedent  among  the  world's 
central  banks  for  operation  under  constraints  such  as  would  be  imposed  by  S.  5. 

The  bill  appears  to  have  two  aims,  neither  of  which  has  any  relevance  to  a  cen- 
tral bank.  One  aim,  growing  out  of  the  evoluation  of  this  legislation  at  the  local 
and  State  level  is  to  provide  access  for  the  press  and  public  to  meetings  where 
decisions  are  to  be  made  on  contracting  for  expenditure  of  public  funds.  In  this 
regard,  it  is  an  anti-corruption  proposal.  The  mere  thought  that  an  anti-corrup- 
tion bill  need  apply  to  the  Federal  Reserve  would  cast  doubt  on  the  integrity 
of  our  Nation's  central  bank  and  would  undermine  confidence  in  the  dollar  and 
the  future  of  our  economy. 

The  second  aim  of  the  legislation  appears  to  be  to  improve  decision-making 
by  exposing  the  deliberative  process  in  agencies  headed  by  more  than  one 
individual.  Open  meetings  may  be  healthy  for  the  business  of  a  county  board  of 
supervisors,  a  local  board  of  education,  or  even  for  certain  Federal  regulatory 
agencies.  But  such  governmental  functions  are  not  analogous  to  the  workings 
of  a  central  banking  agency  such  as  the  Board  of  Governors  whose  deliberations 
frequently  involve  highly  sensitive  financial  and  economic  information.  It  would 
be  just  as  logical  to  require  open  meetings  of  the  President's  cabinet,  or  meetings 
of  the  Secretary  of  State  with  his  top  aides,  or  of  the  Secretary  of  the  Treasury 
with  foreign  finance  ministers.  Fortunately,  the  bill  does  not  reach  this  absurd 
result.  By  including  the  Federal  Reserve  within  the  definition  of  an  agency, 
however,  the  bill  seems  to  assume  that  the  functions  of  the  Board  are  similar 
to  the  administrative  tasks  of  regulatory  agencies  charged  with,  say,  setting 
interstate  freight  rates  or  work  safety  standards.  This  ignores  the  unique  role 
of  a  central  bank  in  a  nation's  economy  and  could  do  serious,  perhaps  irreparable, 
damage  to  our  financial  system. 

The  Subcommittee's  bill,  it  is  true,  does  allow  for  exemptions  which  would 
permit  many  Board  meetings  to  be  closed.  But  it  seems  totally  inconsistent  first  to 
include  the  Nation's  central  bank  within  the  scope  of  the  bill's  coverage  and 
then  to  proceed  by  narrow,  individual  exemptions  to  permit  various  meetings — 
but  far  from  all — to  be  closed.  I  would  submit  that  no  public  interest  is  served 
by  such  an  exercise ;  in  fact,  the  closing  of  many  meetings  under  a  public  access 
statute  could  well  create  questions  in  the  minds  of  some  members  of  the  public 
as  to  the  motives  of  the  Board  of  Governors,  even  though  we  were  proceeding 
meticulously  within  the  bounds  of  the  law. 

Moreover,  the  closed  meeting  procedures  themselves  present  an  almost  in- 
superable administrative  hurdle.  Briefly,  these  procedures  (described  more  fully 
in  the  enclosed  memorandum)  require  that  a  separate  vote  be  taken  each  time 
a  meeting  or  portion  of  a  meeting  is  to  be  closed.  Even  preliminary  meetings 
require  an  official  vote  for  closure.  A  record  of  such  votes  must  be  made  public 
within  one  day.  The  subject  matter  of  all  meetings  with  limited  exceptions, 
whether  open  or  closed,  must  be  announced  at  least  one  week  in  advance.  A  full 
written  explanation,  with  certain  exceptions,  must  be  issued  as  to  why  any 
meeting  is  to  be  closed.  Prospective  attendees  must  be  identified  and  listed, 
together  with  their  affiliations.  A  transcript  or  recording  must  be  made  of  every 
closed  meeting  and  retained  by  the  agency  for  at  least  two  years.  Such  tran- 
scripts or  recordings  must  also  be  furnished  to  any  person  requesting  them. 
Any  portion  of  such  recordings  or  transcripts  that  is  determined  by  an  agency 
to  be  exempt  from  public  disclosure  apparently  requires  a  recorded  vote  evidenc- 
ing such  determination. 

In  my  judgment,  the  complexity  of  these  procedural  requirements  is  totally 
incompatible  with  the  effective  accomplishment  of  the  Board's  responsibilities 
which  often  require  quick  and  decisive  action.  In  sum,  I  see  no  alternative  to 
a  complete  exclusion  from  the  bill's  provisions  for  the  Federal  Reserve's  central 
banking  and  bank  regulatory  functions.  These  include  the  formulation  and  im- 
plementation of  monetary  policy,  discussions  and  decisions  relating  to  its  role 
as  lender  of  last  resort,  bank  and  bank  holding  company  supervision,  internal 
administrative  and  budgetary  decisions  necessary  to  carry  out  these  functions 
(including  the  Board's  oversight  responsibilities  with  respect  to  the  operations 
of  the  Federal  Reserve  Banks) ,  and  related  legislative  matters. 
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It  may,  of  course,  be  claimed  that  certain  of  the  Board's  responsibilities  in 
the  area  of  consumer  protection — Truth  in  Lending,  Fair  Credit  Billing,  Equal 
Credit  Opportunity,  unfair  trade  practices,  and  the  like — could  come  under  the 
ambit  of  the  legislation  without  invoking  the  kind  of  adverse  consequences 
I  have  outlined  for  the  central  banking  functions.  My  mind  is  open  on  this  ques- 
tion, and  the  Committee  may  wish  to  consider  whether  the  consumer  functions 
might  be  appropriately  included. 

I  hope  that  these  comments  will  be  helpful  to  you  and  the  Committee  in  the 
further  consideration  of  this  legislation. 
Sincerely  yours, 

Abthue  F.  Bubns. 

Mr.  Roth.  Mr.  President,  will  the  Senator  yield? 
Mr.  Chiles.  I  yield. 

Mr.  Roth.  I  join  him  in  expressing  appreciation  for  the  fine  work 
of  the  Chairman  of  the  Federal  Reserve.  We  all  have  great  respect 
for  the  splendid  job  this  public  servant  does  for  our  Nation. 

There  is  one  area  in  the  present  language  that  perhaps  could  be 
clarified  without  significantly  changing  the  intent. 

I  refer  to  page  46,  exempting  opening  a  meeting  if  it  would  lead  to 
serious  financial  speculation.  The  word  "serious"  somewhat  bothers 
me.  It  might  be  a  little  clearer.  I  think  I  understand  what  the  intent 
of  the  draftsman  is.  But  I  would  propose  to  the  Senator  from  Florida 
that  we  might  substitute  "significant"  as  a  better  word  for  the  word 
"serious".  In  paragraph  (A)  in  line  16,  I  would  say  "significantly 
endanger",  and  in  paragraph  (B)  in  line  19  I  would  say  again  "sig- 
nificantly frustrate".  It  seems  to  me  this  is  a  little  clearer  than  the 
word  "serious." 

Mr.  Chiles.  I  have  no  objection  to  that  change.  It  might  be  that 
we  should  wait  until  we  have  disposed  of  this  amendment  before  we 
seek  that  modification.  But  I  certainly  have  no  objection. 

Mr.  Roth.  I  will  raise  it  later  then. 

The  Presiding  Officer.  Who  yields  time  ? 

Mr.  Javtts.  Mr.  President,  what  do  I  have?  Do  I  have  4  minutes? 
The  Presiding  Officer.  Three  minutes. 
Mr.  Javits.  I  yield  myself  2  minutes. 

Mr.  President,  the  major  point  which  is  made  by  the  Senator  from 
Florida  respecting  what  has  been  discussed,  significant  or  serious  fi- 
nancial speculation,  as  we  may  ultimately  put  it.  misses  the  major 
point  that  is  raised  by  Chairman  Burns,  because  it  is  clear  that  the 
part  of  the  section  which  was  not  referred  to  by  the  Senator,  riot 
wittingly  or  because  he  is  trying  to  mislead  us  in  any  way.  but  simply 
because  it  is  not  part  of  his  argument  but  of  mine,  comes  in  the  latter 
part  of  that  particular  section  which  says : 

This  paragraph  shall  not  apply  in  any  instance  where  the  agency  has  already 
disclosed  to  the  public  the  content  or  nature  of  its  proposed  action.  .  .  . 

I  point  out  that  the  Fed  claims  that  it  does.  It  will  say  it  is  consid- 
ering possible  change  in  the  money  market  situation,  to  buy  or  sell, 
Federal  securities.  Therefore,  the  exemption  which  is  granted  is  not 
nearly  as  tight  as  advertised,  because  this  is  their  practice. 

The  second  thing  is  about  keeping  an  exact  record.  In  the  first  place, 
that  is  pretty  murky  in  the  way  it  is  set  forth  in  the  bill,  but  I  am  sure 
we  can  clarify  that,  as  I  will  with  the  colloquy  after  we  have  disposed 
of  the  amendment. 

But  the  important  point  on  that  is  that  the  Fed  now  does  keep  min- 
utes and  at  a  later  date,  45  days,  actually  dicloses  to  the  public  all  the 
considerations  which  have  gone  into  the  matter. 
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The  Presiding  Officer.  The  Senator's  time  has  expired. 
Mr.  Chiles.  If  the  Senator  needs  additional  time,  I  yield  additional 
time. 

Mr.  Javits.  The  Senator  is  very  kind. 

Mr.  Chiles.  I  say  to  the  first  point  he  has  made — if  we  can  clear  this 
up  in  colloquy,  I  wish  to  do  so — certainly  it  would  not  be  the  intent 
in  any  way  that  the  provision  that  said  unless  they  had  otherwise  made 
known  that  that  would  not  be  the  general  thing  that  they  were  think- 
ing about  raising  interest,  it  would  have  to  be  the  substance  of  some- 
thing that  they  had  generally  made  known,  and  it  would  not  be  the 
general  thing  that  would  open  them  up  to  that. 

I  think  it  would  clearly  be  and  if  we  wish  to  make  that  any  clearer, 
we  can  certainly  make  that  clearer,  if  the  colloquy  does  not  suffice,  but 
I  think  it  would,  that  we  are  not  talking  about  a  general  thing  in  this 
regard.  We  are  talking  about  that  they  make  the  substance  of  some- 
thing. 

Mr.  Javits.  Using  the  remainder  of  my  time,  Mr.  President,  I  yield 
myself  the  remaining  minute.  I  am  confident  that  we  can,  after  this 
amendment  is  disposed  of,  work  out  whatever  we  need  to  work  out 
that  is  agreed  upon  between  the  Senators  managing  the  bill  and  my- 
self in  colloquy,  et  cetera.  That  still  does  not  go  to  the  main  point 
of  the  loopholes  that  are  presented  by  the  record  in  litigation  in  which 
the  burden  of  proof  is  on  the  defendant,  to  wit,  the  Federal  Reserve 
Board.  As  to  this  issue  of  a  disclosure  of  content  or  intent — the  word 
intent  especially — of  its  proposed  action,  the  feelings  of  the  Board 
are  such  that  the  element  involved  here  puts  the  United  States  and  its 
economy  and  that  of  the  world  at  such  hazard  that  it  is  not  necessary 
to  risk  in  an  agency  which  has  stood  as  far  as  honesty  is  concerned  im- 
peccable in  the  eyes  of  Americans  for  many  years. 

That  is  the  summation  of  the  argument. 

Mr.  President,  if  our  time  has  expired,  I  suggest  the  absence  of  a 
quorum. 

Mr.  Tower.  Mr.  President,  has  all  time  expired  ? 
Mr.  Javits.  I  think  Senator  Chiles  will  yield  the  Senator  some  time. 
The  Presiding  Officer.  One  minute  remains  to  the  Senator  from 
Florida. 

Mr.  Tower.  Mr.  President,  will  he  yield  to  me  ? 
Mr.  Chiles.  I  am  delighted. 

Mr.  Tower.  Mr.  President,  I  wish  to  read  into  the  Record  some 
pertinent  testimony  by  Dr.  Burns  before  the  Committee  on  Banking, 
Housing  and  Urban  Affairs  last  Tuesday  in  response  to  the  question 
that  I  asked  him : 

Dr.  Burns.  Well,  I  must  say  to  you  that  there's  no  piece  of  legislation  that  the 
Congress  is  considering  that  has  caused  me  greater  concern  than  the  Sunshine 
Act.  I  wish  I  had  had  the  opportunity  to  testify  on  that  bill.  I  was  never  ac- 
corded the  opportunity.  There  is  no  central  bank  in  the  world  that  functions  under 
the  kinds  of  restrictions  that  that  act  specifies.  I  think  that  the  authors  of  that 
act  had  in  mind  probably  an  agency  such  as  the  Interstate  Commerce  Commis- 
sion dealing  with  freight  rates  and  there's  a  case  for  raising  them  or  lowering 
them,  and  offhand  I  see  no  difficulty  at  all  in  discussing  a  problem  of  that  sort 
in  open  hearing.  But  we  at  the  Federal  Reserve  Board  deal  with  the  most  sensitive 
issues  of  financial  policy.  We  regulate  banks.  We  have  dealings  with  central  banks 
around  the  country  and  to  discuss  our  dealings  with  other  central  banks,  some  of 
which  are  in  difficulty  and  come  to  us  for  assistance.  I  think  would  cause  endless 
embarrassment  to  our  government,  to  our  country. 

I  think  the  fact  that  the  Federal  Reserve  is  being  put  under  an  umbrella  of 
this  type  would  suggest  to  people  abroad  that  the  Congress  lacks  confidence  in 
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its  central  bank  and  I  don't  think  that  would  help  our  country  at  this  juncture 

of  history. 

Now  it's  perfectly  true  that  there  are  certain  exemptions  that  the  act  specifies 
so  we  could  have  closed  meetings  and  yet  a  transcript  would  have  to  be  kept  and 
under  the  Public  Information  Act  what  was  discussed  might  have  to  be  made 
available  very  shortly  to  the  general  public.  Now,  I  think,  as  you  know,  we  at  the 
Federal  Reserve,  while  we're  accused  of  being  a  secretive  organization,  make 
all  of  our  decisions  known  to  the  public  but  after  a  certain  lapse  of  time. 

The  Presiding  Officer  (Mr.  Tunney).  All  time  on  the  amendment 
has  expired. 

Mr.  Tower.  Mr.  President,  I  ask  unanimous  consent  that  I  may  pro- 
ceed for  an  additional  3  minutes. 

Mr.  Chiles.  I  yield  the  Senator  3  minutes  on  time  on  the  bill. 
Mr.  Tower.  I  thank  my  friend. 

The  Presiding  Officer.  The  Senator  is  recognized  for  3  additional 
minutes. 

Mr.  Tower.  I  thank  my  friend  from  Florida — 

Some  decisions,  most  of  them  in  fact,  are  made  available  promptly,  but  some 
are  postponed.  I  think  it's  a  very  dangerous  piece  of  legislation  and  I  hope  that 
Congress  will  deliberate  hard  before  subjecting  the  Federal  Reserve  or,  for  that 
matter,  I'm  not  here  to  argue  anyone  else's  case,  but  I'm  a  citizen  of  this- 
country  as  well  as  chairman  of  the  Federal  Reserve,  and  I  don't  see  how  you 
can  subject  the  Securities  and  Exchange  Commission  to  the  Government  Sun- 
shine Act.  It  could  cause  endless  financial  trouble. 

Now,  the  Congress  obviously  is  seeking  to  improve  the  welfare  of  the  country, 
but  how  legislation  of  this  sort,  if  financial  agencies  dealing  with  highly  sensi- 
tive matters  are  brought  under  the  act — how  that  could  improve  the  welfare 
of  the  country  I  don't  begin  to  see. 

In  all  honesty,  I  don't  see  how  we  in  the  Federal  Reserve  could  function  under 
this  legislation.  We'd  have  a  choice  really  between  living  under  the  law  and 
taking  great  chances  with  this  country's  problems  and  future,  or  going  under- 
ground and  making  our  decisions  outside  of  the  board  room  and  thereby  breaking 
the  law,  circumventing  the  law. 

Now  I'm  not  going  to  do — I'm  certainly  not  going  to  do  the  latter  and  I  hope 
that  you  will  not  put  me  and  my  colleagues  on  the  Federal  Reserve  in  the  posi- 
tion where  we  have  to  injure  this  country,  and  that  is  what  the  Government 
Sunshine  Act  will  do.  Now  my  language  is  plain  but  I'm  answering  your  question,. 
Senator. 

Mr.  President,  I  think  that  the  testimony  of  Chairman  Burns  speaks 
for  itself.  Here  is  a  man,  who  is  a  dedicated  public  servant,  an  honest 
man,  and  one  whom  I  think  has  always  been  candid  with  Congress 
when  asked  to  appear  before  us  before  our  committees.  Therefore,  his 
views  on  this  matter  should  be  given  very  great  weight. 

The  Presiding  Officer.  All  time  on  the  amendment  has  expired. 

Mr.  Chiles.  I  yield  myself  3  minutes  on  the  bill. 

Mr.  President,  I  want  to  answer  briefly  the  comments  of  the  dis- 
tinguished senior  Senator  from  Texas,  or  the  comments,  as  read,  by 
Dr.  Arthur  Burns. 

First,  I  am  concerned  that  Dr.  Burns  would  say  that  he  has  not  been 
allowed  the  right  to  testify.  We  solicited  agency  comments  many 
times.  We  sought  and  had  several  hearings  on  the  bill.  At  no  time  has 
1  )r.  Burns  evidenced  to  the  committee  or  to  this  Senator  that  ho  wanted 
the  right  to  testify.  He  certainly  would  have  been  accorded  that  right 
at  any  time,  had  he  indicated  that  he  desired  the  right  to  testify. 

As  to  the  comments  that  have  been  raised,  the  distinguished  Sena- 
tor from  Texas  was  not  here  when  we  read  into  the  Record  all  the 
slops  wo  had  taken  to  take  care  of  any  problem,  any  legitimate  prob- 
lem, that  the  Federal  Reserve  Board  raised  and  how  they  would 
operate.  Tn  dealing  with  banks,  they  are  completely  exempted  from 
the  act.  In  dealing  with  international  monetary  policy,  they  are  com- 
pletely exempted  from  the  act. 
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"We  have  allowed  them  to  set  up  a  general  exemption  so  that  they 
will  not  have  to  close  every  meeting,  to  adopt  genera]  rules  to  do  it. 
"We  allow  them  to  close  in  one  meeting  up  to  30  days.  We  have  taken, 
step  by  step,  everything  that  has  been  raised  by  the  Federal  Reserve 
Board  or  its  counsel. 

In  regard  to  the  letter  to  the  Banking  Committee,  Senator  Prox- 
mire  has  said  that  he  cannot  be  in  the  Chamber  at  this  time,  but  he 
has  given  me  the  right  to  say  that  he  would  oppose  the  amendment  that 
would  exempt  the  Federal  Reserve  Board. 

Mr.  President,  I  yield  3  minutes  on  the  bill  to  the  distinguished 
Senator  from  Connecticut. 

The  Presiding  Officer  (Mr.  Talmadge).  The  Senator  from  Con- 
necticut is  recognized  for  3  minutes. 

Mr.  Weicker.  Mr.  President,  I  rise  to  oppose  this  amendment. 

The  arguments  presented  are  no  different  from  those  that  could 
be  presented  on  behalf  of  any  of  the  hundreds  of  Federal  agencies. 
Either  we  are  going  to  have  a  bill  that  brings  all  Government  out  into 
the  open  or  we  are  not. 

I  have  been  through  this  exemption  exercise  once  before,  in  the  con- 
sumer protection  bill,  when  we  exempted  labor  and  the  electronic 
broadcast  media,  and  so  on  down  the  line. 

That  is  the  reason  why  we  have  no  credibility  as  a  Congress.  We 
enunciate  these  great,  sweeping,  broad  principles  to  the  American  peo- 
ple and  then  start  to  nibble  at  them  and  carve  out  our  own  exemption, 
whether  it  is  for  an  executive  agency  or  for  our  political  party  or  our 
State  or  ourselves.  All  of  a  sudden,  the  people  get  the  feeling  that  we 
are  legislating  for  everybody  else  but  not  for  ourselves. 

I  completely  oppose  this  amendment.  I  think  the  doings  of  the  Fed- 
eral Reserve  Board  are  as  much  a  part  of  the  people's  business  as  any- 
thing else. 

For  a  long  time,  I  have  felt  that  too  much  has  been  going  on  behind 
closed  doors,  too  much  going  on  in  Arthur  Burns'  mind.  This  business 
of  making  Arthur  Burns  and  the  Federal  Reserve  Board  looking  sac- 
rosanct is  great,  until  we  get  into  difficulty,  and  then  we  start  to  yell 
for  scalps.  Even  though  we  are  focusing  on  the  economy  and  give 
added  impetus  to  the  Federal  Reserve  Board,  that  is  fine,  but  I  will  not 
go  along,  because  of  these  times,  with  an  exemption  for  that  Board.  I 
think  the  economy  of  this  country  is  very  much  the  business  of  the 
American  people. 

Insofar  as  encouraging  free  and  open  discussion  is  concerned,  open- 
ness in  our  Government  has  not  inhibited  free  and  frank  discussion.  In 
fact,  I  believe  that  if  we  had  had  freer  and  franker  discussion  by  a 
variety  of  economists,  we  would  not  have  gotten  into  the  difficulties  we 
are  in  now.  So  that  argument  does  not  hold. 

So  far  as  sensitive  material  and  the  rest  are  concerned,  that  is  pro- 
vided for  in  the  bill.  This  happens  to  be  one  man  who  does  not  like  to 
share  his  powers  with  the  American  people,  just  as.  for  a  long  time, 
Senators  did  not  want  to  share  their  powers  with  the  American  people. 
It  is  not  our  Government ;  it  is  not  Arthur  Burns'  Government.  It  is 
the  people's  Government.  "We  serve  them.  Can  you  imagine  having 
somebody  serve  you  and  your  not  knowing  what  they  are  doing?  We 
serve;  Arthur  Burns  serves.  "We  are  not  the  ones  telling  other  people 
what  to  do. 

80-459—77  23 
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Mr.  Jayits.  Mr.  President,  will  the  Senator  yield  me  a  few  minutes? 
Mr.  Chiles.  I  yield  the  Senator  3  minutes. 

The  Presiding  Officer.  The  Senator  from  Xew  York  is  recognized 
for  3  minutes. 

Mr.  Javits.  Mr.  President,  I  speak  again  only  because  of  the  argu- 
ment  made  by  Senator  Weicker,  whom  I  respect  tremendously ;  but, 
unhappily,  I  must  say  that  the  elements  of  inconsistency  in  his  argu- 
ment are  very  glaring  to  me. 

He  speaks  of  an  action  that  brings  all  of  government  out  into  the 
open.  I  think  those  are  his  exact  words. 

I  am  for  the  sunshine  bill.  I  have  said  many  times.  I  am  strongly 
for  it.  It  is  not  because  what  the  National  Security  Council  does  or 
what  the  Joint  Chiefs  of  Staff  do  about  the  security  of  the  United 
States,  or  what  Government  departments  do,  headed  by  a  Secretary, 
often  with  as  much  power  as  the  Federal  Reserve  Board.  Why?  Be- 
cause we  do  not  want  to  run  our  democracy  down  the  drain  by  anv  kind 
of  principle  which  is  unbending  and  has  no  recognition  of  the  factors 
which  are  influential  and  important  in  respect  of  the  operation  of  a 
country. 

I  will  yield  to  no  one  in  terms  of  my  own  liberalism  for  disclosure, 
and  so  forth,  so  far  as  the  American  people  are  concerned.  Perhaps 
that  is  why  I  am  proposing  this  amendment,  because  I  recosrnize  that 
there  are  circumstances  under  which  that  general  rule,  with  which  I 
agree  thoroughly,  would  be  self-defeating  and  would  break  down  the 
verv  things  we  are  trying  to  assert. 

So,  without  in  any  way  differing  with  my  collea.qrues  as  to  the  princi- 
ples which  are  basically  involved,  I  have  tried  to  deal  with  the  specific 
exception  which  represents  the  operations  of  the  Federal  Reserve 
Board. 

Finally,  I  do  not  think  this  Board  is  suffering  from  any  lack  of  criti- 
cism or  scrutinv.  It  is  constantly  being  raked  over  the  coals  by  our 
beloved  friend  \Vrtoht  Patmax.  For  a  loner  time,  he  was  the  chairman 
of  the  committee  that  could  do  it.  It  is  done  constantly  in  banking 
committees  of  the  House  and  the  Senate  and  in  the  country. 

Arthur  Burns  is  n  popular  witness  before  manv  committees,  and  it  is 
precisely  because  of  his  frankness  and  openness  in  terms  of  the  situation 
in  the  country. 

So  I  beg  my  colleagues,  for  whom  I  have  enormous  regard,  to  think 
of  that  particular  aspect  of  the  matter  and  what  I  am  attempting  to 
do  in  respect  to  this  amendment :  that  it  does  not  represent  "just  a  tribute 
to  a  great  public  servant — to  wit.  Arthur  Burns — but  that  there  really 
are  substantive  issues  of  great  delicacy  and  crreat  jeopardy  involved 
so  far  as  the  economv  of  the  countrv  and  of  the  world  is  concerned, 
to  bring  the  Central  Bank  under  a  reform  piece  of  legislation  eminently 
justified  by  the  broad  bulk  of  everything  that  is  done  in  Govern- 
ment, but  whirh  in  my  judgment,  and  certainly  in  that  of  Arthur 
Burns,  could  be  counterproductive  and  regressive  in  respect  to  the 
particular  agency  involved. 

For  all  those  reasons,  Mr.  President,  I  hope  very  much  the  Senate 
will  decide  to  exempt  partially — and  that  is  what  this  amendment 
would  do — the  Federal  Reserve  Board. 

Mr.  Weicker.  Mr.  President,  will  the  Senator  yield  me  2  minutes 
on  the  bill? 
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Mr.  Chiles.  I  yield. 

Mr.  WeiCKER,  I  thank  the  distinguished  Senator  from  Florida. 
I  respond  in  this  way:  The  Senator  from  Connecticut  has  many 
faults,  but  inconsistency  is  not  one  of  them. 

Insofar  as  the  National  Security  Agency  and  the  various  intelligence 
and  law  enforcement  agencies  are  concerned,  I  have  long  called  for 
oversight  and  for  bringing  them  into  the  act.  if  you  will,  under  the 
direction  of  the  American  people.  If  I  had  my  "druthers,"  I  would 
view  this  legislation  as  rather  conservative,  as  only  one  step.  I  would 
sweep  everything  under  it. 

I  might  add  that  we  create  the  sacred  cows.  There  is  nothing  in  the 
Constitution  that  gives  sacred  cow  status  to  NSA,  the  Federal  Reserve 
Board,  or  anyone  else,  and  they  should  not  have  it. 

I  do  not  want  to  rake  Arthur  Burns  over  the  coals.  I  would  like  to 
know  what  is  going  on  so  we  never  get  to  the  point  where  he  has  to  be 
raked  over  the  coals,  any  more  than  anybody  enjoys  raking  the  CIA 
or  the  NSA  over  the  coals.  If  we  all  have  input  at  the  outset,  there  will 
not  be  need  for  any  raking  over  the  coals.  We  -could  all  share  the  glories 
and  the  failures  of  any  particular  agency  or  any  action  of  Government. 

I  can  understand  the  arguments  of  the  distinguished  Senator  from 
Now  York,  and  I  respect  his  point  of  view;  but  one  thing  that  the 
Senator  from  Connecticut  wants  to  say  is  that  he  is  not  inconsistent. 
I  would  apply  this  standard  to  all  the  agencies  of  Government. 

The  Presiding  Officer  (Mr.  Nunn).  The  time  of  the  Senator 
has  expired. 

The  question  is  on  agreeing  to  the  amendment. 

Mr.  Chiles.  Mr.  President.  I  ask  for  the  yeas  and  nays. 

The  Presiding  Officer  (Mr.  Nunn).  is  there  a  sufficient  second? 
There  is  not  a  sufficient  second. 

Mr.  Javits.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  a-sistant  legislative  clerk  proceeded  to  call  the  roll. 

Mr.  Roth.  Mr.  President,  I  ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Javits.  Mr.  President,  I  demand  the  yeas  and  nays. 

The  Presiding  Officer.  Is  there  a  sufficient  second?  There  is  a 
sufficient  second. 

The  yeas  and  nays  were  ordered. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called  the  roll. 

Mr.  Robert  C.  Byrd.  I  announce  that  the  Senator  from  Indiana 
(Mr.  Bath) ,  the  Senator  from  Idaho  (Mr.  Church)  ,  and  the  Senator 
and  the  Senator  from  Illinois  (Mr.  Percy)  are  necessarily  absent. 

I  further  announce  that  the  Senator  from  Indiana  (Mr.  Hartke) 
is  absent  on  official  business. 

I  also  announce  that  the  Senator  from  Michigan  (Mr.  Hart)  is 
absent  because  of  illness. 

Mr.  Griffin.  I  announce  that  the  Senator  from  Utah  (Mr.  Garn) 
and  the  Senator  from  Illinois  (Mr.  Percy)  are  necesarily  absent. 

I  further  announce  that,  if  present  and  voting,  the  Senator  from 
Utah  (Mr.  (tarn)  would  vote  "nay." 

The  result  was  announced — yeas  36,  nays  57,  as  follows : 
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[Rollcall  Vote  No.  471  Leg.] 


YEAS— 3G 


H;ikor 

Glenn 

Pell 

15C1III10H 

vjrnnin 

ocott,  Hugh 

"Ron  f  coti 

Spa  rkman 

Brock 

Helms 

Stennis 

Brooke 

Javits 

Srevenson 

Buckley 

Johnston 

Taft 

Byrd,  Harry  F.,  Jr. 

Long 

Talmadge 

Case 

Mathias 

Thurmond 

Curtis 

McGee 

Tower 

Dole 

Mclntyre 

Williams 

Eastland 

Morgan 

Young 

Foug 

Pearson 

NAYS— 57 

Aoourezk 

(xravcl 

Metcair 

A  linn 
A 11011 

Hart,  Gary 

Mondale 

xsameLL 

liasKeii 

M on toy a 

rsea.ii 

Tin  ffl/ilri 

xiatneia 

Moss 

Biden 

Hathaway 

Muskie 

Bumpers 

Hollings 

Nelson 

Burdick 

Hruska 

Nunn 

ISj  1(1,  KODCrt  Kj. 

Huddleston 

Packwood 

Cannon 

Humphrey 

Pastore 

Klines 

Inouye 

Proxmire 

Clark 

Jackson 

Randolph 

Cranston 

Kennedy 

Rihicofe 

Culver 

Laxalt 

Roth 

Domenici 

Leahy 

Schweiker 

Durkin 

Mngnuson 

Scott,  Willia 

Eagleton 

Mansfield 

Stafford 

Fannin 

McClellan 

Stone 

Ford 

McClure 

Tunney 

Goldwater 

McGovern 

Weicker 

NOT  VOTING— 7 

Bayh 

Hart,  Philip  A. 

Symington 

Church 

Hartke 

Garn 

Percy 

So  Mr.  Javits'  amendment  was  rejected. 

Mi\  Javits.  Mr.  President,  there  is  one  thing  in  the  bill  which  needs 
straightening  out  and  it  will  take  us  just  a  minute  or  two  to  do  it.  That 
relates,  Mr.  President,  to  the  provision  for  keeping  an  exact  transcript 
which  appears  at  page  50,  line  20,  to  page  51,  line  2,  of  the  bill,  which 
relates  to  the  fact  that  it  is  left  unclear  as  to  whether,  notwithstanding 
the  fact  that  a  significant  portion  of  the  transcript  may  relate  to  mat- 
ters which  ought  to  be  kept  confidential,  the  transcript  has  nonethe- 
less to  1)0  complete. 

I  would  like,  therefore,  to  have  this  colloquy  with  the  manager  of 
theTiill. 

The  Presiding  Officer.  Who  is  yielding  time  on  this? 

Mr*.  Chiles.  Mr.  President,  I  yield  such  time  as  we  might  need. 

Mr.  Javits.  One  minute. 

The  Presiding  Officer.  The  Senate  will  be  in  order.  Senators  will 
suspend  until  the  Senate  is  in  order. 

Mr.  Chiles.  Mr.  President,  I  think  perhaps  the  Senate  might  like  to 
know  that  at  the  conclusion  of  this  colloquy,  and  an  amendment  that 
we  will  adopt  by  the  Senator  from  Massachusetts,  and  a  corrective 
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amendment  by  the  Senator  from  Delaware,  I  think  we  will  be  going  to 
final  passage  In  the  next  few  minutes. 

The  Presiding  Officer.  The  Senator  will  proceed. 
Mr.  Javits.  Mr.  President,  subsection  201  (e)  of  S.  5  deals  with  agency 
preparation,  maintenance,  and  release  of  verbatim  transcripts  of  closed 
meetings.  My  reading  of  subsection  201(e)  indicates  that  an  agency 
that  closes  a  meeting  because  of  the  anticipated  discussion  of  matters 
covered  by  the  exemptions  of  subsection  201(b)  (l)-(  10)  must  pre- 
pare a  complete  transcript  or  recording  of  such  closed  meetings  (ex- 
cept a  meeting  closed  pursuant  to  201(b)(9)) ;  thereafter,  agencies 
are  required  to  make  promptly  available  to  the  public  the  complete 
transcript  of  discussion  where  no  significant  portion  of  that  discussion 
contains  exempt  subject  matter. 

I  want  to  make  it  clear  that  the  bill  does  not  require  an  agency  to 
release  the  complete  transcript  of  a  properly  closed  hearing  merely 
because  a  less  than  significant  portion  of  the  closed  discussion  was  of 
an  exempt  nature.  Yet,  this  may  be  required  by  the  ambiguous  lan- 
guage contained  in  the  text  of  the  bill.  Rather  than  nullify  the  appar- 
ent congressional  intent  in  allowing  an  agency  to  close  a  meeting  so 
as  to  protect  sensitive  material  against  public  disclosure,  I  urge  that 
it  be  made  clear  that  subsection  201(e)  requires  only  that  the  non- 
sensitive  portion  of  a  closed  meeting  be  released  in  its  entirety,  al- 
lowing the  agency  to  withhold  from  public  disclosure  the  admittedly 
less  than  significant  portion  of  a  transcript  relating  to  sensitive  subject 
matter  protected  by  the  act. 

Mr.  Chiles.  Mr.  President,  I  concur  with  my  colleague,  the  distin- 
guished senior  Senator  from  [New  York  (Mr.  Javits)  that  the  public 
benefit  results  obviously  intended  by  the  transcript  requirements  of 
subsection  201(e)  do  not  logically  call  for  release  by  an  agency  of  the 
complete  recording  of  a  closed  meeting,  but  should  be  limited  to  dis- 
closure of  the  total  portion  of  such  discussion  not  covered  by  one  of 
the  bill's  exemptions. 

I  might  further  add  that  an  agency  will  not  have  to  review  con- 
tinually the  sensitivity  of  the  transcripts  of  its  board  meeting.  A 
periodic  review  at  reasonable  intervals  is  all  that  is  needed. 

Mr.  Javits.  I  thank  my  colleague  very  much. 

Mr.  President,  I  yield  the  floor. 

Mr.  Kennedy.  Mr.  President,  I  call  up  my  amendment  No.  1027. 
The  Presiding  Officer.  The  clerk  will  state  the  amendment. 
The  assistant  legislative  clerk  proceeded  to  read  the  amendment. 
Mr.  Kennedy.  Mr.  President.  I  ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
The  amendment  is  as  follows : 

On  page  56,  strike  out  line  20  through  line  25. 

On  page  57,  line  1,  strike  out  "(c)"  and  insert  in  lieu  thereof  "(b)". 
On  page  57,  line  13,  strike  out  "(d)"  and  insert  in  lieu  thereof  "(c)". 

The  Presiding  Officer.  The  Senate  will  please  come  to  order.  The 
Senator  will  suspend.  The  Senate  is  not  in  order. 
The  Senator  from  Massachusetts. 

Mr.  Kennedy.  Mr.  President,  I  have  had  an  opportunity  to  talk  this 
over  with  the  manager  and  the  ranking  minority  member. 

The  purpose  of  this  amendment  is  to  conform  the  pending  legisla- 
tion with  the  Administrative  Procedure  Act.  It  conforms  in  an  area 
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where  a  contract  can  be  made  by  a  hearing  administrator  in  a  Federal 
regulatory  agency. 

Essentially  this  amendment  would  conform  the  pending  legislation 
with  the  Administrative  Procedure  Act. 

I  think  it  would  be  a  worthwhile  amendment  facilitating  further 
oversight  in  terms  of  the  drafting  of  this  bill,  since  the  facts  that  have 
been  included  conform  very  closely  with  the  APA.  I  believe  it  to  be 
consistent  with  the  thrust  and  the  purpose  of  the  legislation. 

Mr.  President,  the  Administrative  Procedure  Act  establishes  the 
general  principles  and  requirements  which  govern  procedures  in  al- 
most all  Federal  agencies.  The  APA,  enacted  in  1946,  has  stood  sub- 
stantially unchanged  since  then  except  for  the  enactment  and  subse- 
quent amendment  of  the  Freedom  of  Information  Act. 

The  APA  took  little  interest  and  notice  of  the  substantive  issues 
involving  ex  parte  communications.  The  legislative  reports  accom- 
panying the  original  bill  show  that  the  Congress  was  interested  in 
achieving  an  internal  separation  of  functions  for  agencies  serving  both 
prosecutorial  and  judicial  functions.  Section  5  (c)  's  limited  prohibition 
against  ex  parte  communications  in  formal  adjudications  reflected 
one  approach  by  Congress  to  achieving  that  objective  of  internal 
separation. 

The  issue  of  improper  and  detrimental  ex  parte  communications 
gained  public  attention  in  the  1950s  when  several  notorious  cases  came 
to  light  including  one  involving  an  attempt  by  Presidential  assistant 
Sherman  Adams  to  influence  a  decision  of  the  Federal  Trade  Commis- 
sion. 

Fulfilling  a  campaign  promise  to  remedy  these  kinds  of  incidents 
and  to  free  agency  and  regulatory  proceedings  from  the  improper 
pressure  of  special  interests,  President  John  Kennedy  proposed  legis- 
lation in  1961  which  would  have  required  each  agency  to  adopt  regula- 
tions governing  ex  parte  communications  along  certain  statutory 
guidelines.  The  statutory  requirements  would  assure,  among  other 
things,  that  ex  parte  communications  in  all  formal  proceedings  be 
prohibited. 

Public  interest  spurred  several  congressional  investigations  of  ex 
parte  influences  on  administrative  agencies,  and  a  handful  of  bills 
were  introduced  to  deal  with  various  fneets  of  the  problem. 

Although  there  was  considerable  discussion  of  various  administra- 
tive reforms  during  the  1960s,  no  legislation  in  this  area  was  enacted. 
In  the  meantime,  in  response  to  President  Kennedy's  initiative,  the 
1962  temporary  Administrative  Conference  proposed  a  set  of  general 
principles  to  guide  the  formulation  of  agency  rules  in  this  area.  The 
conference  supported  the  concept  of  individual  agency  rulemaking  to 
deal  with  the  ex  parte  problem,  and  various  agencies  adopted  rules 
reflecting  those  proposals. 

In  1963  the  American  P>ar  Association's  Administrative  Law  Section 
began  a  review  of  the  Administrative  Procedure  Act.  including  its  ex 
parte  provisions.  The  Senate  Subcommittee  on  Administrative  Prac- 
tice and  Procedure  conducted  a  number  of  hearings  in  the  mid-1960s 
on  proposals  to  revise  and  reform  the  APA,  but  the  only  change  made 
in  the  act  involved  enactment  of  the  Freedom  of  Information  Act  in 
1966  and  subsequently  its  codification. 

After  several  years  of  study  by  a  special  ABA  committee,  the 
American  Bar  Association  adopted  12  resolutions  in  1970.  Those  reso- 
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lutions  proposed  a  number  of  specific  changes  in  the  APA.  One  of 
those  resolutions,  No.  4,  related  to  ex  parte  communications.  The  vari- 
ous recommendations  were  translated  into  legislative  proposals  and 
considered  by  the  Administrative  Conference  of  the  United  States. 

Earlier  this  session  I  introduced  a  series  of  bills,  S.  796  through  S. 
800,  reflecting  the  efforts  of  the  ABA  and  the  administrative  confer- 
ence. One  of  these  bills,  S.  799,  contains  a  provision  to  implement  the 
ABA  recommendation  on  ex  parte  communications.  Section  202  of  title 
II  of  S.  5  is  based  on  section  8  of  my  bill. 

Last  summer,  when  the  Government  Operations  Committee  favor- 
ably reported  S.  5,  unanimous  consent  was  obtained  to  provide  the 
Judiciary  Committee  an  opportunity  to  examine  section  202  of  the  bill. 
Although  the  Judiciary  Committee  did  not  have  the  chance  to  report 
formally  on  this  matter  before  the  bill  was  returned  to  the  floor  Sep- 
tember 15,  the  Subcommittee  on  Administrative  Practice  and  Proce- 
dure requested  agency  reports  and  had  an  opportunity  to  study  this 
section  in  some  detail. 

Mv  amendment,  Mr.  President,  was  developed  out  of  the  Adminis- 
trative Practice  Subcommittee's  consideration  of  section  202,  although 
the  amendment  has  not  formally  been  considered  by  the  subcommittee. 
The.  amendment  is  intended  to  restore  to  the  Administrative  Procedure 
Act  a  provision  which  would  be  deleted  by  section  202(b)  of  S.  5. 
The  amendment  was  proposed  initially  by  Mr.  Richard  Berg,  Execu- 
tive Secretary  of  the  Administrative  Conference  and,  I  understand,  it 
is  acceptable  to  the  managers  of  the  bill. 

Mv  amendment  deletes  section  202(b),  thereby  leaving  intact  in  the 
APA  section  554(d)'s  present  prohibition  against  a  presiding  employ- 
ee's consulting  "a  person  or  party  on  a  fact  in  issue  unless  on  notice 
and  opportunity  for  all  parties  to  participate."  As  I  understand,  sec- 
tion 202(b)  was  intended  as  simply  a  conforming  change  in  the  APA, 
in  view  of  the  more  comprehensive  prohibition  against  ex  parte  con- 
tacts added  by  section  202(a).  However,  the  deleted  material  in  section 
554(d)  of  the  APA  covers  certain  communications  not  prohibited  by 
section  202(a) — that  is,  the  new  provision  added  to  the  APA  by  sec- 
tion 202(a)  does  not  wholly  overlap  the  deleted  APA  provision,  leav- 
ing a  gap  in  the  two  areas :  These  involving  ex  parte  consultations,  first, 
between  the  presiding  officer  and  noninterested  persons  outside  the 
agency 9  and  second,  between  the  presiding  officer  and  persons  within 
the  agency. 

The  Attorney  General's  manual  on  the  Administrative  Procedure 
Act,  issued  in  1947,  clearly  explained  the  purpose  of  section  554(d) 
(then  section  5(c))  of  the  APA  as  being  intended — 

to  assure  that  hearings  be  conducted  by  hearing  officers  who  have  not  received 
or  obtained  factual  information  outside  the  record  and  who  are  neither  super- 
vised nor  directed  in  the  conduct  of  the  hearings  by  agency  officials  engaged  in 
the  performance  of  investigative  or  prosecuting  functions. 

On  the  language  proposed  to  be  deleted  by  S.  5  as  reported,  the 
Attorney  General's  manual  states : 

the  officer  is  prohibited  from  obtaining  or  receiving  evidentiary  or  factual  in- 
formation bearing  on  the  issues  unless,  after  notice,  all  parties  are  permitted  to 
participate.  This  would  apply  as  well  to  expert  testimony:  the  officer  may  not 
informally  obtain  evidentiary  material  from  such  experts  either  during  or  after 
the  hearings,  any  more  than  he  may  from  other  witnesses. 
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As  to  agency  insiders,  "permitting  the  hearing  officer  to  engage  with 
appropriate  agency  personnel  in  an  analytical  discussion  of  the  record 
is  thoroughly  consistent  with  the  purposes  of  the  act."  But  the  officer  is 
not — and  should  not  be — able  to  obtain  material  facts  or  evidence 
from  other  employees  without  notice  to  the  parties. 

My  amendment  would  thus  leave  present  section  554(d)  of  the  APA 
without  change,  carrying  forward  the  useful  objectives  reflected  in  the 
initial  enactment  of  this  section. 

I  should  observe,  Mr.  President,  that  section  202  of  S.  5  deals  only 
with  a  very  narrow  area  of  improper  communications  received  by 
Government  decisionmakers.  The  efforts  of  ITT  to  achieve  a  favor- 
able settlement  of  its  antitrust  case  illustrate  the  pervasive  problem  of 
influence  directed  toward  discretionary  prosecutorial  activities.  The 
classic  Sangamon  Valley  case,  involving  the  FCC,  illustrate  that  in- 
formal rulemaking  proceedings  are  also  susceptible  to  ex  parte  influ- 
ence. These  areas  are,  however,  left  untouched  by  the  provisions 
of  S.  5. 

Most  of  the  instances  of  improper  ex  parte  communications  not 
covered  by  the  Administrative  Procedure  Act — presently  or  as  pro- 
posed to  be  amended  by  S.  5 — would  be  subject  to  the  logging  and  dis- 
closure requirements  of  S.  1280,  the  Open  Communications  Act  which 
I  introduced  earlier  this  year.  That  bill  would  require  high-level 
agency  officials  to  make  publicly  available  summaries  of  communi- 
cations with  persons  outside  the  agency  relating  to  proceedings  or 
other  substantive  policy  matters  considered  by  the  agency.  The  Ad- 
ministrative Practice  and  Procedure  Subcommittee  has  begun  hear- 
ings next  week.  This  legislation  would  serve  as  an  important  corollary 
to  the  present  ex  parte  prohibitions  contained  in  the  APA  and  S.  5. 

Mr.  President,  I  hope  that  my  amendment  to  S.  5  will  be  adopted 
by  the  Senate, 

It  is  actually  a  technical  amendment,  and  I  hope  the  Members  will 
be  willing  to  accept  it. 

Mr.  Chiles.  We  certainly  are  willing  to  accept  it. 

I  thank  the  distinguished  Senator  from  Massachusetts  for  calling 
our  attention  to  this.  This  is  the  reason  that  the  bill  was  referred 
to  his  Committee  on  Judiciary  and  the  Administrative  Conference  has 
told  us  this  needs  to  be  done  and  we  are  delighted  the  Senator  called 
it  to  our  attention. 

We  will  accept  it. 

Mr.  Kennedy.  Mr.  President,  I  am  prepared  to  vote  on  the  amend- 
ment. 

The  Presiding  Officer.  Is  all  time  yielded  back? 
Mr.  Kexxeot.  I  vield  back  the  remainder  of  my  time. 
Mr.  Cttiles.  I  yield  back  the  remainder  of  my  time. 
The  Presiding  Officer.  The  question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Massachusetts. 
The  amendment  was  agreed  to. 

Mr.  Potit.  Mr.  President,  I  send  an  amendment  to  the  desk  and  ask 
its  immediate  consideration. 

The  Presiding  Officer.  The  amendment  will  be  stated. 

The  assistant  legislative  clerk  proceeded  to  read  the  amendment. 

Mr.  Pottt.  Mr.  President.  I  ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dispensed  with. 
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Tlio  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 

On  page  46,  line  14,  strike  the  word  "serious"  and  insert  in  lieu  thereof  the 
word  "significant."  At  line  16,  strike  the  word  "seriously"  and  insert  in  lieu 
thereof  the  word  "significantly." 

On  line  19,  strike  the  word  "seriously"  and  insert  in  lieu  thereof  the  word 
"significantly." 

Mr.  Roth.  Mr.  President,  I  made  reference  to  this  proposed  change 
in  language  earlier.  What  I  am  proposing  is  that  on  page  40,  with 
respect  to  the  exemptions  for  the  Federal  Reserve,  that  we  change 
the  word  "serious*'  to  "significant." 

I  think  the  word  "significant"  says  more  precisely  what  we  are 
trying  to  cover,  that  the  Federal  Reserve  should  not  be  required  to 
have  open  meetings  when  there  is  danger  of  significant  financial 
speculation. 

I  think  that  is  clearer  than  "serious  financial  speculation." 

There  are  three  different  places  in  this  paragraph  where  I  propose 
this  change  of  wording  from  seriously  to  significantly. 

I  have  discussed  this  with  the  manager  of  the  bill  and  I  think  it  is 
satisfactory. 

Mr.  Chiles.  If  the  Senator  will  yield,  I  think  that  "significantly" 
expresses  the  intent  of  the  committee  when  we  were  trying  to  use 
"serious."  I  think  ma3Tbe  "significant"  is  a  better  word  of  art. 

"We  will  certainly  accept  it. 

Mr.  Javits.  WTill  the  Senator  yield  ? 

Mr.  Roth.  Yes. 

Mr.  Javits.  I  think  that  we  should  appreciate  the  precisional  lan- 
guage of  the  Senator. 

Mr.  Roth.  I  yield  back  the  remainder  of  my  time. 

Mr.  Chiles.  I  yield  back  the  remainder  of  my  time. 

The  Presiding  Officer.  All  time  has  been  yielded  back.  The  question 
is  on  agreeing  to  the  amendment  of  the  Senator  from  Delaware. 

The  amendment  was  agreed  to. 

Mr.  Chiles.  Third  reading. 

The  Presiding  Officer.  The  bill  is  open  to  further  amendment.  If 
there  be  no  further  amendment  to  be  proposed,  the  question  is  on  the 
engrossment  and  third  reading  of  the  bill. 

The  bill  was  ordered  to  be  engrossed  for  a  third  reading  and  was 
read  the  third  time. 

Mr.  Chiles.  Mr.  President,  I  ask  for  the  yeas  and  nays. 

The  Presiding  Officer.  Is  there  a  siifficient  second  ? 

There  is  a  sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  Ribicoff.  Mr.  President,  I  want  to  take  this  opportunity  to 
commend  the  Senator  from  Florida  and  the  Senator  from  Delaware 
for  their  outstanding  efforts  on  behalf  of  this  legislation,  S.  5  and  S. 
Res.  9.  They  have  been  leaders  and  have  worked  very  hard  in  the  Gov- 
ernment Operations  Committee  to  make  this  possible. 

This  legislation  has  great  significance  for  the  people  of  this  Nation 
to  understand  what  we  are  doing  in  Congress  and  what  the  executive 
branch  is  also  trying  to  do. 

The  staffs  of  the  entire  committees  also  deserve  praise  for  their  hard 
work  on  behalf  of  this  legislation. 
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Mr.  Javits.  Will  the  Senator  yield  ? 

Mr.  Rebicoff.  I  am  pleased  to  yield  to  the  Senator. 

Mr.  Javits.  Mr.  President,  having  proposed  the  most  controversial 
of  the  amendments  in  respect  to  the  bill,  I  join  the  chairman  in  compli- 
menting them  for  their  very  fine  work,  both  managing  Senators. 

Mr.  Chiles.  Mr.  President,  I  thank  the  distinguished  chairman,  also 
the  distinguished  Senator  from  Xew  York,  for  their  kind  remarks.  The 
chairman  at  all  times  gave  us  his  support,  in  support  of  the  committee, 
and  that  was  very  helpful  to  us. 

I  join  with  the  chairman  in  thanking  the  staff  who  worked  so  long 
and  so  hard  on  the  bill. 

Mr.  Roth.  Mr.  President,  I  would  just  like  to  add  my  special  thanks 
to  the  chairman  of  the  Government  Operations  Committee.  I  know  of 
no  chairman  who  is  fairer  and  more  cooperative  with  all  members  of 
the  staff  than  the  chairman  of  the  Government  Operations  Committee. 

I  would  like  to  add  my  word  of  thanks  to  the  Government  Opera- 
tions staff  and  the  members  of  the  staff  of  the  senior  Senator  from 
Florida  as  well  as  my  own.  They  have  worked  hard  to  get  this  legisla- 
tion through  and,  again.  I  believe  we  are  taking  a  step  forward.  I  also 
wnat  to  express  appreciation  for  the  significant  work  on  this  bill  done 
by  the  junior  senator  from  Connecticut  and  his  staff. 

Mr.  Perct.  Mr.  President.  S.  5  provides  a  specific  exemption  from 
openness  provisions  for  meetings  that  relate  to  the  agency's  own  inter- 
nal personnel  rules  and  practices.  It  also  provides  specific  exemption 
for  meetings  relating  to  the  purchase  of  real  property  by  an  agency. 

The  Federal  Reserve  has  raised  the  question  as  to  whether  these 
exemptions  also  apply  to  the  12  Federal  Reserve  banks  around  the 
country  over  which  the  Board  of  Governors  of  the  Federal  Reserve 
here  in  Washington  exercises  oversight.  The  Board  here  in  Washington 
discusses  personnel  at  the  Federal  Reserve  Banks  around  the  country, 
sets  salaries,  decides  on  site  acquisition  and  building  plans,  and  dis- 
cusses other  internal  practices  of  the  Banks. 

I  want  to  make  sure  that  these  discussions  bv  the  Federal  Reserve 
here  in  Washington  about  the  personnel  of  the  Federal  Reserve  banks 
around  the  country  would  also  be  exempt  as  would  other  agencies 
with  a  similar  structure.  Senator  Chiles,  is  that  your  understanding? 

Mr.  Chiles.  The  Senator  is  correct.  The  regional  Federal  Reserve 
Banks  would  be  treated  as  part  of  the  one  overall  organization  headed 
by  the  Federal  Reserve  Board  bank  in  Washington.  The  same  is  true 
for  other  agencies  with  a  similar  regional  structure. 

'Sir.  Percy.  The  Federal  Reserve  is  concerned  that  the  bill  contains 
no  provision  that  would  enable  the  Board  to  deliberate  and  formulate 
legislative  proposals,  presentations,  testimony  and  positions  without 
exposing  them  to  the  public  prior  to  their  deliverance  to  Congress. 

Under  the  Board's  present  procedures,  any  statement  of  Board 
position  relating  to  legislative  matters  is  subjected  to  Board  meeting 
discussion.  The  Board  questions  whether  congressional  requests  for 
agency  comments  on  proposed  legislation,  requests  for  experienced 
assistance  in  stated  congressional  efforts,  or  requests  for  responses 
to  congressional  inquiries  are  intended  to  be  known  by  the  public 
before  transmission  to  the  Congress. 

Senator  Chiles,  would  such  discussions  be  exempt  from  the  open- 
ness provisions  of  the  bill  ? 
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Mr.  Chiles.  If  a  Congressman  or  a  committee  requests  in  confidence 
for  the  views  of  any  agency  on  any  legislative  matter,  or  if  it  refers 
to  testimony  any  agency  could  close  a  meeting  discussing  the  matter. 
The  whole  content  of  the  agency  to  provide  information  to  a  Congress- 
man or  committee  in  confidence  could  be  frustrated  if  the  discussion 
was  public.  Section  201(b)  (7)  (B)  would  permit  an  agency  to  close  its 
meeting  in  this  instance  where  it  must  respond  in  confidence  to  an 
inquiry  from  Congress  or  prepare  in  confidence  testimony  to  be  given 
later  before  a  committee. 

Mr.  Weicker.  Mr.  President,  after  a  3-year  period  of  hearings,  dis- 
cussion, and  careful  scrutiny,  the  Senate  finally  has  a  Government 
in  the  Sunshine  Act,  on  the  floor  for  its  consideration.  S.  5  provides 
that  meetings  of  Government  agencies  be  open  in  order  to  allow  the 
public  to  have  the  highest  degree  of  knowledge  regarding  govern- 
mental decisonmaking  processes. 

The  first  sunshine  legislation  was  introduced  in  August  1972.  Un- 
happily, that  date  also  closely  coincides  with  the  first  reports  of  the 
"Watergate  abuses.  Those  abuses  clearly  illustrate  the  need  for  an 
open  airing  of  governmental  activities  related  to  decisionmaking. 
S.  5.  if  enacted  earlier  might  not  have  provided  a  remedy  to  the  litany 
of  abuses  uncovered  during  this  period,  but  it  could  have  encouraged 
an  open  atmosphere  for  the  conduct  of  the  Government's  business  in 
public. 

When  governmental  activities  are  held  in  secret  behind  closed  doors, 
we  have  seen  where  the  affairs  of  the  Federal  Government  have  suf- 
fered. But,  even  more  important,  when  the  public  is  kept  in  the  dark 
as  to  agency  activities  and  the  essential  decisions  that  affect  their 
daily  lives,  the  effects  could  have  serious  consequences. 

We  have  heard  all  the  arguments  against  the  bill  from  the  com- 
missions and  agencies  whose  operations  this  bill  would  bring  to  light. 
The  points  they  raise  run  the  gamut  from :  the  bill  would  unnecessarily 
inhibit  the  efficient  conduct  of  agency  business  to  beliefs  that  this 
bill  would  not  allow  a  free  and  open  exchange  of  ideas  and  candid 
opinions.  What  they  seem  to  forget  is  the  overriding  responsibility 
to  allow  the  public,  in  order  for  them  to  participate  in  the  decision- 
making process,  to  have  an  unfettered  access  to  information  on  how 
their  Government  operates. 

Many  of  those  agency  heads  do  not  give  the  public  enough  credit 
to  be  able  to  view  their  proceedings  and  make  competent  judgments 
as  to  how  thev  perform  their  duties.  The  bill's  expressed  intent  to 
implement  open  meetings  not  only  will  foster  increased  public  aware- 
ness of  how  their  Government  functions,  but  it  also  has  a  dual  pur- 
pose of  increasing  the  public's  confidence  in  governmental  affairs. 

S.  5  provides  an  opportunity  to  begin  mending  some  of  our  system- 
atic ills  by  opening  the  doors  of  Federal  agencies  and  removing  the 
cloak  of  secrecy  which  has  too  long  been  a  part  of  the  decisionmaking 
process. 

We  onlv  have  to  look  to  the  States  for  examples  of  how  open  meet- 
ing laws  have  been  accepted  and  regarded  as  successful  steps  to  open- 
ing agency  meetings.  It  must  be  viewed  as  a  sad  commentary  when 
State  laws  on  open  government  date  back  as  far  as  1950  and  open 
meetings  legislation  is  now  on  the  statute  books  of  49  States.  Yet, 
the  Congress  has  not  acted  until  now  to  consider  open  Government 
legislation  that  would  apply  to  itself  and  the  executive  agencies.  The 
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Congress  should  have  taken  the  States'  example  long  ago  and  enacted 
legislation  of  its  own. 

My  own  State  of  Connecticut  has  had  an  open  meeting  law  relating 
to  State  agencies  since  1971.  A  recent  act  passed  by  the  State  legisla- 
ture and  effective  October  1,  1975,  would  extend  the  open  meeting- 
provisions  to  the  legislative  and  judicial  branches. 

The  risks  are  too  great  to  allow  the  closed  door  practices  of  Federal 
agencies  to  continue  as  they  have  in  the  past.  Recent  revelations  of 
abuses  have  only  served  to  increase  the  public's  distrust  of  Govern- 
ment activities.  To  let  the  trend  continue  unabated  will  destroy  any 
relationship  between  the  public  and  Government  agencies  that  is  neces- 
sary for  a  democratic  nation  to  survive.  S.  5  provides  a  mechanism  to 
restore  that  trust  and  rebuild  the  confidence  that  is  necessary  for  any 
Government  to  function  properly. 

Mr.  Clark.  Mr.  President,  surely  nothing  is  more  important  today 
than  the  restoration  of  public  confidence  in  Government.  In  recent 
years  that  confidence  has  sunk  to  an  alltime  low.  As  pollster  Lou  Har- 
ris testified  in  the  hearing  held  last  year : 

At  this  point  in  our  history,  the  people  are  roundly  fed  np  with  what  they  feel 
is  incompetence,  inefficiency,  corruption,  lack  of  real  public  interest,  and  just 
plain  lack  of  decency  in  the  governing  circle  of  this  country. 

The  legislation  before  us  today,  S.  5,  The  Government  in  the  Sun- 
shine Act,  would  go  far  to  help  restore  public  confidence  in  Govern- 
ment. It  is  a  logical  extension  of  legislation  passed  by  Congress  over 
the  past  decade  to  open  the  Government's  decisionmaking  process  to 
public  scrutiny.  It  will  help  increase  the  public's  faith  in  the  integrity 
of  Government,  enable  the  people  to  better  understand  the  decisions 
reached  by  the  Government  and  better  acquaint  the  citizenry  with  the 
process  by  which  agency  decisions  are  reached. 

The  basic  principle  underlying  this  bill  is  that  the  Government 
should  conduct  the  public's  business  in  public.  As  John  Gardner,  chair- 
man of  Common  Cause,  has  said : 

Secrecy  is  fatal  to  accountability.  Citizens  cannot  hold  government  officials 
accountable  if  they  do  not  know  what  government  officials  are  doing.  All  of  the 
great  instruments  of  accountability  that  the  citizen  must  depend  on — Congress, 
the  courts,  the  electoral  process,  the  press — may  be  rendered  impotent  if  the  infor- 
mation crucial  to  their  functions  is  withheld. 

It  is  natural  that  the  public  should  be  more  distrustful  of  Govern- 
ment conducted  in  secret:  Secrecy  necessarily  breeds  suspicion.  And 
this  suspicion  arises  in  large  part  simply  because  meetings  are  closed, 
rather  than  from  any  specific  evidence  that  improper  or  illegal  activi- 
ties are  taking  place  behind  the  locked  doors.  Regardless  of  what  the 
public  actually  learns  about  the  Government,  the  fact  that  this  bill 
would  open  meetings  formerly  closed  should  in  itself  remove  an  impor- 
tant source  of  public  distrust  of  Government. 

Second,  the  bill  before  us  today  would  greatly  enhance  the  public's 
understanding  of  the  decisions  reached  bv  the  Government.  The  Free- 
dom of  Information  Act  enables  the  public  to  review  many  of  the  docu- 
ments on  which  Government  decisions  are  based.  These  constitute  a 
record  of  what  has  already  transpired.  Yet,  up  to  now  the  public  has 
not  had  full  opportunity  to  observe  how  or  why  Government  officials 
make  the  important  policy  decisions  which  they  do.  All  too  often  the 
meetings  at  which  such  decisions  are  made  are  closed  to  the  public. 
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Interested  persons  must  content  themselves  with  elementary  minutes, 
or  background  papers  only  tangentially  related  to  the  official  agenda. 
Formal  statements  in  support  of  agency  actions  are  frequently  too 
brief,  or  too  general,  to  fully  explain  an  agency's  reasoning,  or  the 
compromises  that  were  made.  As  a  result,  the  public  may  not  under- 
stand the  reasons  an  agency  has  acted  in  a  certain  way,  or  even  what 
exactly  it  has  decided  to  do.  By  requiring  important  decisions  to  be 
made  openly,  this  bill  will  create  better  public  understanding  of  agency 
decisions. 

Third,  openness  will  significantly  increase  cooperation  between  the 
public  and  Government  agencies,  and  promote  compliance  with  agency 
decisions.  It  will  enhance  the  public's  comprehension  of  the  difficult 
choices  agencies  must  often  make,  and  improve  appreciation  of  the 
problems  they  face.  Moreover,  openness  will  better  demonstrate  what 
facts  and  policy  considerations  an  agency  finds  important  in  reaching 
its  decision,  and  what  alternatives  were  considered  and  rejected. 

Finally,  as  all  elements  of  the  public  gain  an  equal  opportunity  to 
learn  about  the  issues  and  problems  confronting  agencies,  wider  and 
more  informed  public  debate  of  the  agency's  policies  becomes  possible. 
Increased  public  interest  and  discussion  cannot  help  but  improve  the 
decisionmaking  process. 

One  of  the  leading  scholars  on  administrative  law,  Prof.  Kenneth 
Culp  Davis  of  the  University  of  Chicago  Law  School,  is  a  strong 
supporter  of  the  Government  in  the  Sunshine  bill.  According  to  Pro- 
fessor Davis : 

Open  meetings  would  at  first  cause  consternation  and  opposition.  But  grad- 
ually open  meetings  would  be  accepted.  Making  more  of  the  realities  known  to 
the  public  would  facilitate  criticism,  and  the  principal  result  would  be  to  im- 
prove the  quality  of  what  is  done.  Furthermore,  the  democratic  influence  would 
be  stronger.  The  relation  between  agencies  on  the  one  side  and  media  and  pres- 
sure groups  on  the  other  side  would  be  improved,  because  misunderstanding 
resulting  from  partial  information,  as  distinguished  from  full  information, 
would  be  reduced. 

Open  meeting  laws  have  been  widely  accepted  and  implemented  by 
the  States.  Forty-nine  States  now  have  open  meeting  laws,  and  35 
States  have  constitutional  provisions  relating  to  open  Government. 
In  1950,  only  one  State  had  such  a  law.  Many  of  these  laws  have  been 
enacted  just  within  the  past  few  years.  Nine  new  laws  were  passed 
during  1972-73.  In  1974.  10  States  strengthened  existing  legislation. 
Moreover,  no  open  meeting  law  has  been  repealed,  though  a  number 
have  been  strengthened.  Several  States  have  recently  amended  their 
constitutions  to  make  their  open  government  provisions  more  compre- 
hensive. 

Forty-nine  States  require  an  open-meeting  policy  for  State-level 
agencies.  Forty-four  States  provide  for  open^meetings  of  county  and 
city  level  nonlegislative  agencies,  as  well  as  city  councils  and  county 
boards.  Currently,  State  legislatures  in  35  States  open  committee 
deliberations  to  the  public.  In  contrast,  only  17  States  opened  commit- 
tee meetings  to  the  public  as  a  matter  of  course  in  1972. 

Thanks,  in  large  part,  to  the  work  of  Lawtox  Chiles,  the  State  of 
Florida  has  the  most  comprehensive  open  meetings  law  in  the  coun- 
try. The  Florida  law  opens  to  the  public  all  discussions  and  delibera- 
tions of  government  where  "official  acts  are  to  be  taken."  Since  its 
passage  in  1967,  Florida's  "Sunshine  Law"  has  been  well  received  by 
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the  judiciary.  The  courts  have  neither  significantly  limited  the  broad 
scope  of  the  law,  nor  riddled  it  with  exceptions.  Indeed,  the  judicial 
acceptance  of  this  strong  open  government  law  has  fostered  the  devel- 
opment of  similar  laws  in  other  States. 

Just  as  the  open  meetings  provision  will  expose  the  conduct  and 
disposition  of  official  government  business  to  public  scrutiny,  so  a 
second  provision  of  S.  5  prohibiting  ex  parte  contracts  will  insure 
openness  in  the  way  the  Government  decides  formal  adjudication  and 
rulemaking  proceedings. 

Ex  parte  contacts  made  secretly  between  one  party  to  a  proceeding 
and  an  agency  official  prevent  other  interested  parties  from  countering 
the  arguments  presented.  They  may  also  make  it  impossible  for  the 
public  to  understand  why  an  agency  decided  the  case  as  it  did.  Such 
contacts  make  it  difficult  for  Congress  to  exercise  effective  oversight 
of  the  practices  and  policies  of  regulatory  agencies.  In  short,  ex  parte 
contacts  are  totally  inconsistent  with  the  democratic  principle  of  open 
government.  Section  202  of  the  bill  provides  clear  notice  to  all  con- 
cerned that  such  contacts  are  not  only  illegal,  but  may  actually  result 
in  the  agency  finding  on  the  merits  against  a  party  who  knowingly 
violates  the  provision. 

Mr.  President.  I  was  one  of  the  original  sponsors  of  the  predecessor 
to  this  bill,  S.  260  in  the  93d  Congress.  The  legislation  now  before  this 
body  is  a  carefully  drafted  measure,  reflecting  the  advice  of  many 
legal  experts  both  from  within  and  without  the  Government,  the 
comments  of  43  Federal  agencies,  and  suggestions  by  members  of 
Federal  agencies,  Congress,  and  the  public.  It  is  specially  designed 
to  insure  that  the  Government  will  be  able  to  open  its  activities  to  the 
public  without  imposing  unnecessary  procedural  burdens  or  interfer- 
ing with  the  Governments  efficiency  or  effectiveness.  The  exemptions 
provided  in  the  bill  are  reasonable  and  sufficiently  flexible  that  none 
of  the  agencies  covered  should  find  compliance  unduly  burdensome. 

I  strongly  urge  my  colleagues  to  support  this  bill.  Open  government 
is  essential  to  accountability,  and  accountability  is  the  verv  essence  of 
democracy.  The  public  has  every  right  to  know  how  the  Government 
is  conducting  its  business. 

Woodrow  Wilson  put  it  best  in  1884 — and  it  is  just  as  true  today : 

Light  is  the  only  thing  that  can  sweeten  our  political  atmosphere — light 
thrown  upon  every  detail  of  administration  in  the  departments — light  blazed 
full  upon  every  feature  of  legislntion — light  that  can  penetrate  every  recess  or 
corner  in  which  any  intrigue  might  hide ;  light  that  will  open  to  view  the  inner- 
most chambers  of  Government. 

Mr.  Chiles.  Mr.  President,  I  ask  unanimous  consent  that  a  sum- 
mary of  this  bill  be  printed  at  the  conclusion  of  my  remarks  and  prior 
to  passage  of  the  bill. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

There  being  no  objection,  the  summary  was  ordered  to  be  printed  in 
the  Record,  as  follows : 

Title  II — Agency  Procedures 

SECTION  201 — OPEN  AGENCY  MEETING8 

Section  201.  (a)  Provides  that  all  meetings  between  the  heads  of  mnlti-headed 
Federal  agencies  shall  be  open  to  the  public.  An  agency  is  defined  as  in  the 
Administrative  Procedure  Act,  but  only  those  agencies  are  covered  which  are 
headed  by  two  or  more  Individual  members.  A  majority  of  such  members  must 
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aNo  be  appointed  by  the  President,  with  the  advice  and  consent  of  the  Senate. 
The  Justice  Department  has  tentatively  estimated  that  47  agencies  would  be 
covered  by  this  meeting.  Because  of  the  unique  nominating  and  confirmation 
process  governing  appointments  to  the  Federal  Elections  Commission,  this 
agency  is  included  by  specific  reference. 

A  meeting  is  defined  as  the  deliberations  of  the  number  of  agency  members 
needed  to  take  action  on  behalf  of  the  agency  where  such  deliberations  concern 
the  joint  conduct  or  disposition  of  official  agency  business. 

Sec.  201.  (b)  Establishes  the  10  grounds  under  which  an  agency  may  vote  to 
close  meetings  or  a  portion  of  a  meeting  despite  the  requirements  of  subsection 
(a).  Closing  meetings  on  these  grounds  is  permissive,  not  mandatory.  In  addi- 
tion to  closing  a  meeting,  an  agency  may,  on  the  same  grounds,  withhold  infor- 
mation about  the  meeting  otherwise  required  by  the  section  to  be  disclosed. 

The  exemptions  are  as  follows  : 

(1)  Allows  a  meeting  to  be  closed  if  information  to  be  presented  has  been 
lawfully  required  to  be  kept  secret  by  an  Executive  order  in  the  interests  of 
national  defense  or  foreign  policy.  Where  such  is  the  case,  other  law  would 
make  the  closing  of  such  a  meeting  mandatory  rather  than  permissive.  The 
wording  follows  exactly  one  of  the  amendments  to  the  Freedom  of  Information 
Act  enacted  last  year. 

(2)  Provides  that  portions  of  a  meeting  may  be  closed  if  the  meeting  is  con- 
cerned with  the  agency's  own  internal  personnel  rules  and  practices. 

(3)  Allows  a  portion  of  a  meeting  to  be  closed  if  the  nature  of  information 
presented  at  the  meeting  constitutes  an  unwarranted  invasion  of  personal  pri- 
vacy. For  instance,  a  meeting  might  be  closed  if  the  committee  was  concerned 
with  discussing  the  competence  of  the  president  of  a  company  regulated  by  that 
agency. 

(4)  Exempts  meetings  which  might  involve  accusing  any  individual  or  cor- 
poration of  a  crime  or  formally  censuring  such  a  person.  An  agency  might  close 
under  this  exemption  a  meeting  discussing  whether  to  investigate  the  possibility 
that  a  person  had  submitted  fraudulent  documents  to  the  agency. 

(5)  Allows  a  meeting  to  be  closed  if  it  would  disclose  information  from  in- 
vestigatory records  compiled  for  either  civil  or  criminal  law  enforcement  pur- 
poses. However,  the  meeting  could  be  closed  only  to  the  extent  that  such  dis- 
closure of  records  would  interfere  with  enforcement  proceedings,  deprive  a  person 
of  a  right  to  a  fair  trial  or  an  impartial  adjudication,  constitute  an  unwarranted 
invasion  of  personal  privacy,  disclose  the  identity  of  an  informer,  disclose  con- 
fidential information  furnished  only  by  a  confidential  source  in  the  course  of  a 
criminal  investigation,  disclose  investigative  techniques  and  procedures,  or 
endanger  the  life  or  physical  safety  of  law  enforcement  personnel.  This  exemp- 
tion is  the  same  as  one  of  the  amendments  to  the  Freedom  of  Information  Act 
enacted  last  year. 

(6)  Exempts  meetings  disclosing  trade  secrets  of  financial  or  commercial  in- 
formation where  the  agency  has  no  legal  right  to  get  such  information  or  where 
disclosure  would  substantially  injure  a  person's  competitive  position.  This 
covers  not  only  trade  secrets,  but  such  additional  information  as  a  company's 
financial  status. 

(7)  Exempts  certain  specified  types  of  discussions  where  premature  disclosure 
of  the  agency's  thinking  could  destroy  the  ability  of  the  agency  to  carry  out  its 
responsibilities.  The  exemption  only  applies  to  instances  where  the  agency  has 
not  already  announced  it  is  considering  taking  the  action  under  discussion.  For 
example,  if  an  agency  has  issued  a  proposed  rule,  further  discussion  of  the  pro- 
posed rule  could  not  be  closed  under  this  provision.  Furthermore,  to  be  applicable, 
the  discussion  must  also  meet  one  of  two  additional  specified  conditions. 

Subparagraph  (1)  makes  the  provision  applicable  to  the  SEC,  the  FDIC,  the 
Federal  Reserve  Board,  and  similar  agencies  that  regulate  currencies,  securities, 
commodities  or  financial  institutions.  Where  premature  discussion  of  issues  by 
these  agencies  would  lead  to  serious  financial  speculation,  or  endanger  the  sta- 
bility of  any  institution,  the  meeting  may  be  closed.  A  Federal  Reserve  Board 
discussion  of  the  precarious  financial  state  of  a  member  bank  could  be  closed 
under  this  provision.  An  SEC  discussion  whether  to  order  trading  of  a  certain 
stock  suspended  would  also  be  included. 

Subparagraph  (2)  applies  to  actions  by  any  agency  where  premature  disclosure 
of  the  agency's  plans  would  seriously  frustrate  the  agency's  implementation  of 
the  agency's  action.  An  example  would  include  disclosure  that  the  agency  is  con- 
sidering an  embargo  on  the  import  of  certain  goods  where  public  disclosure  of  the 
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agency's  actions  would  lead  to  a  rush  of  imports  and  defeat  the  purpose  of  the 
proposed  regulation. 

Subparagraph  (3)  applies  to  agency  purchase  of  real  estate.  Public  disclosure 
of  the  agency's  interest  in  certain  property  would  drive  up  the  price  of  land. 

(8)  Applies  to  bank  examination  reports  and  other  similar  audits  prepared  by 
such  banking  agencies  as  the  FDIC,  the  Federal  Reserve  Board,  and  the  Federal 
Home  Loan  Bank  Board.  This  provision  is  identical  to  one  in  the  Freedom  of 
Information  Act. 

(9)  Relates  to  discussions  concerning  the  initiation,  conduct,  or  disposition  of 
an  adjudication  governed  by  Section  554  of  Title  5,  U.S.C.  or  another  similar 
statute.  This  provision  exempts  discussion  of  any  particular  case  being  litigated 
before  the  agency  pursuant  to  the  rules  of  the  Administrative  Procedure  Act 
governing  adjudication.  For  example,  review  by  the  FTC  of  the  hearing  record 
in  a  case  accusing  a  particular  company  of  false  and  misleading  advertising 
would  be  exempted.  Such  discussions  are  more  quasi-judicial  than  quasi-legisla- 
tive in  nature  and  hence  are  less  conducive  to  a  discussion  in  the  open.  Decisions 
in  such  cases  must  be  based  solely  on  the  record  of  the  case.  Section  202  of  the 
Act,  on  ex  parte  discussion,  will  assure  that  the  Commissioners  do  not  have  any 
unannounced  meetings  with  other  persons  about  the  merits  of  such  adjudication. 
The  exemption  also  applies  to  agency  consideration  of  litigation  in  federal  or 
state  court.  This  would,  for  example,  cover  agency  discussion  of  appropriate  legal 
strategy  in  such  a  case. 

(10)  Allows  the  closing  of  a  meeting  if  information  presented  at  the  meeting 
would  disclose  matters  which  must  be  kept  confidential  because  of  another  stat- 
ute specifically  applying  to  particular  types  of  information.  For  example,  an 
individual's  income  tax  returns  would  be  covered  by  this  exemption.  This  para- 
graph applies  only  to  statutes  which  mandate  that  particular  information  be 
kept  confidential,  and  not  to  such  laws  as  the  Freedom  of  Information  Act,  where 
the  matter  is  left  to  the  discretion  of  the  agency. 

Section  201(c).  Establishes  the  procedures  an  agency  must  follow  if  it  wishes 
to  close  a  meeting. 

Paragraph  (1)  provides  that  a  meeting  may  be  closed,  or  information  with- 
held, only  by  a  majority  vote  of  the  entire  membership  of  the  agency.  Generally  a 
separate  vote  must  be  taken  on  each  meeting  the  agency  wishes  to  close.  A  single 
vote  can  be  taken,  however,  to  close  a  series  of  meetings,  where  all  the  meetings 
will  be  held  within  a  30  day  period,  and  involve  the  same  issues. 

Each  vote  must  be  recorded,  and  must  be  made  public  by  the  agency  one  day 
after  the  vote.  No  proxies  are  allowed. 

A  person  whose  interests  may  be  directly  affected  by  the  meeting  may  request 
that  the  agency  close  portions  of  a  meeting  on  the  grounds  of  personal  privacy, 
that  the  meeting  will  involve  him  in  criminal  charges,  or  that  it  involves  in- 
formation derived  from  an  investigative  file.  The  agency  must  then  vote  on 
whether  to  close  the  meeting  if  one  or  more  commissioners  requests  such  a  vote. 

Paragraph  (2)  requires  an  agency  to  make  public  a  full  written  explanation 
of  its  decision  to  close  any  meeting.  A  list  of  persons  expected  to  attend  the 
closed  meeting  and  their  affiliation  must  also  be  made  public. 

Paragraph  (3)  establishes  special  procedures  for  agencies  that  may  have  to 
close  a  majority  of  their  meeting  for  the  reasons  outlined  in  Paragraphs  <'». 
7A,  8,  or  9.  These  paragraphs  will  be  especially  relevant  to  those  agencies  which 
have  special  need  for  confidentiality  because  they  deal  extensively  in  sensitive 
financial  matters  or  formal  adjudication.  Where  an  agency  must  close  a  major- 
ity of  its  meetings  for  such  reasons,  as  will  perhaps  be  so  in  the  case  of  the  SEC. 
the  NLRB,  or  the  Federal  Reserve  Board,  the  agency  will  be  able  to  adopt 
a  general  regulation  spelling  out  the  meetings  that  will  have  to  be  closed.  The 
agency  will  then  be  allowed  to  follow  an  expedited  procedure  to  close  each  par- 
ticular meeting  and  to  announce  such  meeting  to  the  public. 

Section  201(d).  Requires  advance  public  notice  of  all  agency  meetings. 

Paragraph  (1)  requires  the  agency  in  most  cases  to  publicly  announce  the 
date,  place,  subject  matter  of  a  meeting  and  whether  the  meeting  is  open  or 
closed,  at  least  one  week  prior  to  the  meeting.  If  the  members  vote  that  agency 
business  requires  a  meeting  at  an  earlier  date,  the  required  public  notice  must 
be  provided  at  the  earliest  practicable  date.  If  the  subject  matter  of  a  meeting, 
or  open  status  of  a  meeting,  must  be  changed  afer  the  initial  announcement, 
the  agency  may  vote  to  do  this  also. 

Section  201(e).  Requires  that  a  complete  transcript  or  electronic  recording 
be  made  of  each  meeting  the  agency  votes  to  close,  unless  it  is  a  meeting  con- 


cerned  BOldj  With  cases  under  adjudication.  The  agency  must  promptly  provide 
to  the  public  the  portions  of  each  transcript  or  electronic  recording  which  docs 
not  disclose  information  that  would  justify  closing  a  meeting  pursuant  to  sub- 
section (h).  Copies  of  such  transcripts,  or  transcriptions  of  the  tai>es,  must  be 
provided  anv  person  at  the  actual  cost  of  duplication  or  transcription.  The 
transcripts  or  tapes  must  be  maintained  by  the  agency  for  two  years,  or  for 
one  year  after  the  conclusion  of  the  proceeding  to  which  they  relate,  whichever 
is  later.  w 

Section  201(f).  Requires  each  agency  to  promulgate  regulations  implement- 
ing the  requirements  of  subsections  (a)  through  (e)  within  180  days  after 
enactment  of  the  Act.  If  an  agency  does  not  promulgate  regulations  within  180 
days,  any  person  may  bring  a  proceeding  in  the  U.S.  District  Court  for  the 
District  of  Columbia  to  compel  issuance  of  the  regulations.  Any  person  is  given 
the  right  to  challenge  in  the  D.C.  Court  of  Appeals  the  adequacy  of  the  regula- 
tions issued  under  this  subsection. 

Section  201(g).  Gives  the  U.S.  district  courts  jurisdiction  to  enforce  the  re- 
quirements of  subsections  (a)  through  (e)  by  declaratory  judgment,  injunctive 
relief,  or  other  appropriate  relief.  Any  person  may  bring  an  action  in  the 
district  where  he  resides  or  has  his  business,  or  where  the  agency  is  headquar- 
tered, within  60  days  after  the  holding  of  the  meeting  in  question.  If  there  was 
no  public  announcement  of  a  meeting  until  after  it  was  held,  the  suit  must 
then  be  brought  within  60  days  after  such  public  announcement  of  the  meeting. 
Before  instituting  a  suit,  the  plaintiff  is  required  to  notify  the  agency  and  give 
the  agency  a  reasonable  period  of  time,  not  to  exceed  10  days,  to  correct  the 
asserted  violation.  If  the  plaintiff  is  seeking  to  force  the  agency  to  open  a  meet- 
ing which  has  not  yet  been  held,  it  need  give  the  agency  a  maximum  of  only 
2  days  to  act.  The  burden  is  on  the  agency  to  sustain  its  action.  The  district 
courts  may  grant  appropriate  equitable  relief,  such  as  ordering  release  of  the 
transcript  of  an  illegally  closed  meeting.  The  section  does  not  confer  any  new 
jurisdiction  on  district  courts,  however,  to  invalidate  an  agency  action  taken  at 
an  illegally  closed  meeting. 

Section  201(h).  Allows  any  Federal  court,  otherwise  authorized  by  law  to 
review  any  agency  action,  to  review  an  agency's  compliance  with  this  section. 
Such  review  may  be  conducted  at  the  request  of  any  person  having  standing. 
The  reviewing  court  can  afford  any  relief  it  deems  appropriate,  including  re- 
versing the  action  taken  at  an  illegal  meeting. 

Section  201  (i).  Allows  a  court  to  award  reasonable  costs  of  litigation  'brought 
under  this  section  to  either  of  the  parties.  The  costs  may  be  awarded  against 
an  individual  commissioner  only  if  the  court  finds  his  violation  of  the  statute 
was  intentional  and  repeated.  Costs  may  be  awarded  against  the  plaintiff  only 
if  the  court  finds  the  suit  w*as  brought  for  frivolous  or  dilatory  reasons. 

SECTION    203 — MISCELLANEOUS 

Subsection  (a)  provides  that  with  the  exception  of  such  specific  provisions  as 
201(e)  governing  the  public's  access  to  transcripts  of  closed  meetings,  nothing 
in  Title  II  is  intended  to  increase  or  decrease  the  public's  right  to  obtain  actual 
copies  of  documents  under  the  Freedom  of  Information  Act.  Access  to  such 
written  documents  wTill  continue  to  be  governed  as  before  by  the  Freedom  of 
Information  Act.  The  subsection  also  specifies  that  nothing  in  Title  II  authorizes 
the  withholding  of  any  information  from  Congress.  The  requirements  of  the  Fed- 
eral Records  Act  to  retain  documents  for  specified  lengths  of  time  are  held 
inapplicable. 

Subsection  (b)  provides  specifically  that  nothing  in  the  bill  is  intended  to 
affect  the  applicability  of  the  Privacy  Act. 

PROCEDURAL  SHORTCUTS 

The  following  is  a  list  of  the  provisions  which  have  been  included  in  the  bill 
in  order  to  give  agencies  the  procedural  flexibility  they  need,  and  in  order  to  pro- 
tect the  agencies  from  unnecessarily  burdensome  requirements : 

(1)  Section  201(a),  (c)  (2) 

An  agency  may  vote  to  close  a  meeting,  to  change  the  subject  of  a  meeting, 
schedule  a  meeting  less  than  seven  days  in  advance  by  polling  all  its  members. 
Thus,  no  time  consuming  meeting  between  the  agency  heads  themselves  will 
be  necessary. 
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(2)  Section  201(c)  (1) 

If  the  agency  meets  for  more  than  1  day  on  the  same  issue  it  can  vote  once 
to  close  all  the  meetings  for  the  next  30  days  on  the  sace  subject.  Repeated  votes 
will  not  be  necessary. 

(3)  Section  201(d) 

Where  agency  business  requires,  the  agency  may  give  less  than  seven  days 
notice  of  a  meeting.  An  agency  may  change  the  subject  matter  of  a  meeting 
it  has  already  announced  where  agency  business  requires.  Finally,  if  the  agency 
business  requires,  the  agency  may  vote  to  close  at  any  time  a  meeting  which 
previously  it  had  announced  would  be  open.  In  all  these  cases,  the  only  require- 
ment is  that  the  agency  vote  that  the  meeting  or  the  change  is  necessary  and 
announce  the  information  to  the  public  at  the  earliest  practicable  opportunity. 
Thus  an  agency  will  retain  necessary  administrative  flexibility  at  all  times. 

(4)  Section  201(c)(3) 

Any  agency  that  must  close  a  majority  of  its  meetings  because  of  the  reasons 
specified  in  paragraph  6,  7A,  8  or  9  of  201(b)  may  utilize  special,  expedited 
procedures.  Such  as  agency  may  adopt  a  general  regulation  specifying  the  types  of 
meetings  that  will  be  closed.  It  then  need  only  confirm  by  vote  at  the  beginning  of 
the  meeting  that  the  meeting  does  in  fact  involve  sensitive  matters  covered  by 
these  exemptions.  Notice  of  the  date,  place,  and  subject  matter  of  the  meeting 
must  be  made  as  soon  as  practicable,  but  not  necessarily  as  much  as  seven  days 
in  advance  of  the  meeting.  In  such  case,  no  explanation  need  be  given  of  why 
each  such  meeting  must  be  closed  to  the  public. 

(5)  Section  201(e) 

If  an  agency  opens  a  meeting  to  the  public  it  need  not  keep  any  verbatim 
record  of  the  proceedings.  Verbatim  records  of  most  closed  meetings  are  re- 
quired, but  an  agency  need  not  keep  a  transcript  of  every  such  meeting.  Instead, 
it  may  just  make  an  electronic  recording  of  the  closed  meeting. 

(6)  Section  201(e) 

The  requirement  that  an  agency  keep  a  record  of  any  meeting  that  it  closes 
does  not  applv  to  meetings  discussing  adjudication,  and  thus  closed  pursuant  to 
201(b)(9). 

(7)  Section  201(e) 

An  agency  is  only  required  to  release  the  tape  or  the  transcript  of  a  closed 
meeting  to  the  public  if  the  agency  determines  that  it  does  not  disclose  infor- 
mation which  should  be  kept  confidential  pursuant  to  subsection  (b).  An  agency 
does  not  have  to  edit  the  record  of  a  closed  meeting  word  for  word  to  remove 
confidential  matter.  An  agency  would  have  to  disclose  the  record  of  a  meeting  only 
if  no  significant  portion  of  the  discussion  of  the  agenda  item  contained  confiden- 
tial material.  Any  individual  who  wants  a  transcript  of  a  tape  that  is  disclosed  to 
the  public  would  have  to  pay  for  it  himself. 

Mr.  Chiles.  Mr.  President,  I  pay  particular  thanks  and  appreciation 
to  the  following  members  of  my  staff  who  have  worked  very  hard  on 
this  bill,  George  Patten,  Margaret  Maruschak,  Vicki  Smith  of  my 
staff.  Pam  Weller  of  Senator  Stone's  staff,  and  Paul  Hoff,  Marilyn 
Harris,  and  Jim  Davidson  of  the  staff  of  the  Government  Operations 
Committee.  In  addition,  Prof.  Dick  Stewart  gave  valuable  assistance 
in  the  early  drafting  stages. 

Also,  to  the  members  and  staff  of  Common  Cause — David  Cohen, 
Fred  Wertbeimer,  and  Ann  McBride — whose  efforts  were  invaluable 
both  in  developing  this  resolution  and  working  for  its  passage.  With- 
out the  valuable  assistance  from  Common  Cause,  the  progress  of  this 
legislation  would  have  l>een  much  slower. 

The  Presiding  Officer.  The  question  is.  Shall  the  bill  pass?  The 
yeas  and  nays  have  been  ordered,  and  the  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called  the  roll. 

Mr.  Robert  C.  Byrd.  T  announce  that  the  Senator  from  Indiana  (Mr. 
Bayh),  and  the  Senator  from  Missouri  (Mr.  Symington),  are  neces- 
sarily absent. 

I  further  announce  that  the  Senator  from  Indiana  (Mr.  ITartke), 
is  absent  on  official  business. 
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Mr.  Hugh  Scott.  I  announce  that  the  Senator  from  Utah  (Mr. 
Garn) ,  the  Senator  from  Michigan  (Mr.  Griffin) ,  and  the  Senator  from 
Illinois  (Mr.  Percy)  are  necessarily  absent. 

I  further  announce  that,  if  present  and  voting,  the  Senator  from 
Utah  (Mr.  Garn)  and  the  Senator  from  Illinois  (Mr.  Percy),  would 
each  vote  "yea." 

The  result  was  announced — yeas  94,  nays  0,  as  follows : 

[Rollcall  Vote  No.  472  Leg.] 


YEAS— 94 


Abourezk 

ijroia>%  ater 

Morgan 

A  lion 

Alien 

f*yvl 

vrravet 

Moss 

Baker 

xianben 

•H  USk  IB 

Via  rHoff 

nttri.,  ijury 

n  eison 

rseau 

xiart,  Jrninp  a. 

Nunn 

T-i  ol  1  m  f\n 

air  oil 

T^Q  /»Vr  vs*/~iorl 

rutKw  OOQ 

Bentsen 

TTq  f-flol/1 

riatneia 

Pastore 

it  i  dan 

IT.)  4-  Vfc  Q  1TTQ  Tf 

iiainaway 

Jrearson 

Helms 

PpU 

Brooke 

TTnl  1  i  n  eta 

rioinngs 

Jrroxmire 

r>ucKiey 

rirusKa 

T )  n  nd  a1  nn 

rvanaoipn 

jj  uinpers 

T?  i  Vwi  A* 

rviDlCvH 

T>  1 1  T*rl  i 

xi  iiiii  pn  rey 

JvOlQ 

Byrd,  Harry  F.,  Jr. 

Inouye 

Schweiker 

Byrd,  Robert  C. 

Jackson 

Scott,  Hugh 

Cannon 

Javits 

Scott,  William  L. 

Case 

Johnston 

Spark  man 

Chiles 

Church 

Laxalt 

Stennis 

Clark 

Leahy 

Stevens 

Cranston 
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Mr.  Chiles.  Mr.  President,  I  move  to  reconsider  the  vote  by  which 
the  bill  was  passed. 

Mr.  Stevens.  I  move  to  lav  that  motion  on  the  table. 
The  motion  to  lay  on  the  table  was  agreed  to. 

Mr.  Chiles.  Mr.  President,  I  ask  unanimous  consent  that  the  Secre- 
tary of  the  Senate  be  authorized  to  make  any  necessary  technical  and 
clerical  corrections  in  the  engrossment  of  S.  5. 

The  Presiding  Officer  [Mr.  Ford].  Without  objection,  it  is  so 
ordered. 

Mr.  Chiles.  Mr.  President,  I  call  up  my  amendment  amending  the 
title  to  S.  5  and  ask  for  its  immediate  consideration. 
The  Presiding  Officer.  The  amendment  will  be  stated. 
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The  legislative  clerk  read  as  follows : 

Amend  the  title  to  read  as  follows :  An  act  to  provide  that  meeting 
of  Government  agencies  shall  be  open  to  the  public  and  for  other 
purposes. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  title 
amendment. 
The  amendment  was  agreed  to. 
So  the  title  to  S.  5  was  thus  amended. 

[A  copy  of  S.  5  as  messaged  to  the  House  and  referred  to  the  House 
Government  Operations  Committee  on  November  10,  1975  follows:] 


94  ni  CONGRESS 
1st  Session 


S.5 


IX  THE  HOUSE  OF  REPRESENTATIVES 

November  10, 1975 
Referred  to  the  Committee  on  Government  Operations 


AN  ACT 

To  provide  that  meetings  of  Government  agencies  shall  be  open 
to  the  public,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  Shokt  Title —This  Act  may  be  cited  as 

4  the  ''Government  in  the  Sunshine  Act." 

5  Sec.  2.  Declaration  of  Policy— It  is  hereby  de- 

6  clared  to  be  the  policy  of  the  United  States  that  the  public 

7  is  entitled  to  the  fullest  practicable  information  regarding 

8  the  decisionmaking  processes  of  the  Federal  Government. 

9  It  is  the  purpose  of  this  Act  to  provide  the  public  with  such 

10  information,  while  protecting  the  rights  of  individuals  and 

11  the  ability  of  the  Government  to  carry  out  its  responsibilities. 

I  (357) 
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1  Sec.  3.  Definitions. — For  purposes  of  this  Act  the 

2  term  "person"  includes  an  individual,  partnership,  cor- 

3  poration,  association,  or  public  or  private  organization  other 

4  than  an  agency. 

5  Sec.  4.  (a)  This  section  applies,  according  to  the  pro- 

6  visions  thereof,  to  the  Federal  Election  Commission  and  to 

7  any  agency,  as  defined  in  section  551  (1)  of  title  5,  United 

8  States  Code,  where  the  collegial  body  comprising  the  agency 

9  consists  of  two  or  more  individual  members,  at  least  a  major- 

10  ity  of  whom  are  appointed  to  such  position  by  the  President 

11  with  the  advice  and  consent  of  the  Senate.  Except  as  provided 

12  in  subsection  (b),  all  meetings  of  such  collegial  body,  or  of 

13  a  subdivision  thereof  authorized  to  take  action  on  behalf  of 

14  the  agency,  shall  be  open  to  the  public.  For  purposes  of  this 

15  section,  a  meeting  means  the  deliberations  of  at  least  the 

16  number  of  individual  agency  members  required  to  take  action 

17  on  behalf  of  the  agency  where  such  deliberations  concern  the 

18  joint  conduct  or  disposition  of  official  agency  business. 

19  (b)  Except  where  the  agency  finds  that  the  public  in- 

20  terest  requires  otherwise,  (1)  subsection  (a)  shall  not  apply 

21  to  any  agency  meeting,  or  any  portion  of  an  agency  meeting, 

22  or  to  any  meeting,  or  any  portion  of  a  meeting,  of  a  sub- 

23  division  thereof  authorized  to  take  action  on  behalf  of  the 

24  agency,  and,  (2)  the  requirements  of  subsections  (c)  and 

25  (d)  shall  not  apply  to  any  information  pertaining  to  such 
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1  meeting  otherwise  required  by  this  section  to  be  disclosed  to 

2  the  public,  where  the  agency,  or  the  subdivision  thereof  con- 

3  ducting  the  meeting,  properly  determines  that  such  portion 

4  or  portions  of  its  meeting,  or  such  information,  can  be  reason- 

5  ably  expected  to — 

6  (1)  disclose  matters  (A)  specifically  authorized 

7  under  criteria  established  by  an  Executive  order  to  be 

8  kept  secret  m  the  interests  of  national  defense  or  foreign 

9  policy  and  (B)  are  in  fact  properly  classified  pursuant 

10  to  such  Executive  order; 

11  (2)   relate  solely  to  the  agency's  own  internal 

12  personnel  rules  and  practices ; 

13  (3)    disclose  information  of  a  personal  nature 

14  where  disclosure  would  constitute  a  clearly  unwarranted 

15  invasion  of  personal  privacy ; 

16  (4)  involve  accusing  any  person  of  a  crime,  or 

17  formally  censuring  any  person ; 

18  (5)  disclose  information  contained  in  investigatory 

19  records  compiled  for  law  enforcement  purposes,  but 

20  only  to  the  extent  that  the  disclosure  would  (A)  inter- 

21  fere  with  enforcement  proceedings,    (B)    deprive  a 

22  person  of  a  right  to  a  fair  trial  or  an  impartial  ad- 

23  judication,  (C)  constitute  an  unwarranted  invasion  of 

24  personal  privacy,  (D)  disclose  the  identity  of  a  con- 

25  fidential  source,  (E)  in  the  case  of  a  record  compiled 
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1  by  a  criminal  law  enforcement  authority  in  the  course 

2  of  a  criminal  investigation,  or  by  an  agency  conducting 

3  a  lawful  national  security  intelligence  investigation,  dis- 

4  close  confidential  information  furnished  only  by  the  con- 

5  fidential  source,  (F)  disclose  investigative  techniques 
G  and  procedures,  or  (G)  endanger  the  life  or  physical 

7  safety  of  law  enforcement  personnel; 

8  (6)   disclose  trade  secrets,  or  financial  or  com- 

9  mercial  information  obtained  from  any  person,  where 

10  such  trade  secrets  or  other  information  could  not  be  ob- 

11  tained  by  the  agency  without  a  pledge  of  confidentiality, 

12  or  where  such  information  must  be  withheld  from  the 

13  public  in  order  to  prevent  substantial  injury  to  the  com- 

14  petitive  position  of  the  person  to  whom  such  information 

15  relates ; 

16  (7)  disclose  information  which  must  be  withheld 

17  from  the  public  in  order  to  avoid  premature  disclosure  of 

18  an  action  or  a  proposed  action  by — 

19  (A)  an  agency  which  regulates  currencies,  se- 

20  curities,  commodities,  or  financial  institutions  where 

21  such  disclosure  would  (i)  lead  to  significant  finan- 

22  cial  speculation  in  currencies,  securities,  or  oommod- 

23  ities,  or   (ii)   significantly  endanger  the  stability 

24  of  any  financial  institution ; 

25  (B)  any  agency  where  such  disclosure  would 
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1  significantly  frustrate  implementation  of  the  pro- 

2  posed  agency  action,  or  private  action  contingent 

3  thereon;  or 

4  (C)  any  agency  relating  to  the  purchase  by 

5  such  agency  of  real  property. 

6  This  paragraph  shall  not  apply  in  any  instance  where 

7  the  agency  has  already  disclosed  to  the  public  the  con- 

8  tent  or  nature  of  its  proposed  action,  or  where  the  agency 

9  is  required  by  law  to  make  such  disclosure  on  its  own 

10  initiative  prior  to  taking  final  agency  action  on  such 

1 1  proposal ; 

12  (8)  disclose  information  contained  in  or  related  to 

13  examination,  operating,  or  condition  reports  prepared  by, 

14  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

15  for  the  regulation  or  supervision  of  financial  institutions; 

16  (9)  specifically  concern  the  agency's  participation 

17  in  a  civil  action  in  Federal  or  State  court,  or  the  initia- 

18  tion,  conduct,  or  disposition  by  the  agency  of  a  particular 

19  case  of  formal  agency  adjudication  pursuant  to  the  proce- 

20  dures  in  section  554  of  title  5,  United  States  Code,  or 

21  otherwise  involving  a  determination  on  the  record  after 

22  opportunity  for  a  hearing ;  or 

23  (10)  disclose  information  required  to  be  withheld 

24  from  the  public  by  any  other  statute  establishing  par- 
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1  ticular  criteria  or  referring   to  particular  types  of 

2  information. 

3  (c)  (1)  Action  under  subsection  (b)  shall  be  taken  only 

4  when  a  majority  of  the  entire  membership  of  the  agency,  or 

5  of  the  subdivision  thereof  authorized  to  conduct  the  meeting 

6  on  behalf  of  the  agency,  votes  to  take  such  action.  A  separate 

7  vote  of  the  agency  members,  or  the  members  of  a  subdivision 

8  thereof,  shall  be  taken  with  respect  to  each  agency  meeting  a 

9  portion  or  portions  of  which  are  proposed  to  be  closed  to  the 

10  public  pursuant  to  subsection  (1)),  or  with  respect  to  any 

11  information  which  is  proposed  to  be  withheld  under  subsec- 

12  tion  (b) .  A  single  vote  may  be  taken  with  respect  to  a  series 

13  of  meetings,  a  portion  or  portions  of  which  are  proposed  to 

14  be  closed  to  the  public,  or  with  respect  to  any  information 

15  concerning  such  series  of  meetings,  so  long  as  each  meeting  in 

16  such  series  involves  the  same  particular  matters,  and  is 

17  scheduled  to  be  held  no  more  than  thirty  days  after  the  initial 

18  meeting  in  such  series.  The  vote  of  each  agency  member  par- 

19  ticipating  in  such  vote  shall  be  recorded  and  no  proxies  shall 

20  be  allowed.  Whenever  any  person  whose  interests  may  be 

21  directly  affected  by  a  meeting  requests  that  the  agency  close 

22  a  portion  or  portions  of  the  meeting  to  the  public  for  any  of 

23  the  reasons  referred  to  in  paragraphs  (3),  (4),  or  (5)  of 

24  subsection  (1)),  the  agency  shall  vole  Whether  to  close  such 
23  meeting,  upon  request  of  any  one  of  its  members.  Within  one 
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1  day  of  any  vote  taken  pursuant  to  this  paragraph,  the  agency 

2  shall  make  publicly  available  a  written  copy  of  such  vote, 

3  (2)  If  a  meeting  or  portion  thereof  is  closed  to  the 

4  public,  the  agency  shall,  within  one  day  of  the  vote  taken 

5  pursuant  to  paragraph  ( 1 )  of  this  subsection,  make  publicly 

6  available  a  full  written  explanation  of  its  action  closing  the 

7  meeting,  or  portion  thereof,  together  with  a  list  of  all  persons 

8  expected  to  attend  the  meeting,  and  their  affiliation. 

9  (3)  Any  agency,  a  majority  of  whose  meetings  will 

10  properly  be  closed  to  the  public,  in  whole  or  in  part,  pursuant 

11  to  paragraphs  (6),  (7)  (A),  (8),  or  (9)  of  subsection  (b), 

12  or  any  combination  thereof,  may  provide  by  regulation  for 

13  the  closing  of  such  meetings,  or  portion  of  such  meetings,  so 
1±  long  as  a  majority  of  the  members  of  the  agency,  or  of  the 
1^  subdivision  thereof  conducting  the  meeting,  votes  at  the  be- 

16  ginning  of  such  meeting,  or  portion  thereof,  to  close  the  meet- 

17  ing,  and  a  copy  of  such  vote  is  made  available  to  the  public. 
38  The  provisions  of  this  subsection,  and  subsection  (d),  shall 

19  not  apply  to  any  meeting  to  which  such  regulations  apply : 

20  Provided,  That  the  agency  shall,  except  to  the  extent  that  the 

21  provisions  of  subsection  (b)  may  apply,  provide  the  public 

22  with  public  announcement  of  the  date,  place,  and  subject  mat- 

23  ter  of  the  meeting  at  the  earliest  practicable  opportunity. 
21  (d)  In  the  case  of  each  meeting,  the  agency  shall  make 

public  announcement,  at  least  one  week  before  the  meeting. 
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1  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 

2  open  or  closed  to  the  public,  and  the  name  and  phone  number 

3  of  the  official  designated  by  the  agency  to  respond  to  requests 

4  for  information  about  the  meeting.  Such  announcement  shall 

5  be  made  unless  a  majority  of  the  members  of  the  agency, 
G  or  of  the  members  of  the  subdivision  thereof  conducting  the 
7  meeting,  determines  by  a  vote  that  agency  business  requires 
S  that  such  meetings  be  called  at  an  earlier  date,  in  which  case 
9  the  agency  shall  make  public  announcement  of  the  date, 

10  place,  and  subject  matter  of  such  meeting,  and  whether  open 

11  or  closed  to  the  public,  at  the  earliest  practicable  opportunity. 

12  The  subject  matter  of  a  meeting,  or  the  determination  of  the 

13  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 

14  to  the  public,  may  be  changed  following  the  public  announce- 
rs ment  required  by  this  paragraph  if,  (1)  a  majority  of  the 

16  entire  membership  of  the  agency,  or  of  the  subdivision 

17  thereof  conducting  the  meeting,  determines  by  a  vote  that 
^8  agency  business  so  requires,  and  that  no  earlier  announce- 

19  ment  of  the  change  was  possible,  and,  (2)  the  agency  pub- 

20  licly  announces  such  change  at  the  earliest  practicable  oppor- 

21  timlty.  Immediately  following  the  public  announcement  re- 

22  quired  by  this  paragraph,  notice  of  such  announcement  shall 

23  also  be  submitted  for  publication  in  the  Federal  Register. 

24  (e)  A  complete  transcript  or  electronic  recording  ade- 
-3  quate  to  fully  record  the  proceedings  shall  be  made  of  each 
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1  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 

2  cept  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 

3  public  pursuant  to  paragraph        of  subsection  (1>).  The 

4  agency  shall  make  promptly  available  to  the  public,  in  a  place 

5  easily  accessible  to  the  public,  the  complete  transcript  or  elec- 

6  tronic  recording  of  the  discussion  at  such  meeting  of  any 

7  item  on  the  agenda,  or  of  the  testimony  of  any  witness  re- 

8  ceived  at  such  meeting,  where  no  significant  portion  of  such 

9  discussion  or  testimony  contains  any  information  specified 

10  in  paragraphs  (1)  through  (10)  of  subsection  (b)  .  Copies 

11  of  such  transcript,  or  a  transcription  of  such  electronic  re- 

12  cording  disclosing  the  identity  of  each  speaker,  shall  be  fur- 

13  nished  to  any  person  at  the  actual  cost  of  duplication  or 

14  transcription.  The  agency  shall  maintain  a  complete  ver- 

15  batim  copy  of  the  transcript,  or  a  complete  electronic  record- 

16  ing  of  each  meeting,  or  portion  of  a  meeting,  closed  to  the 

17  public,  for  a  period  of  at  least  two  years  after  such  meeting, 

18  or  until  one  year  after  the  conclusion  of  any  agency  pro- 

19  ceeding  with  respect  to  which  the  meeting,  or  a  portion 

20  thereof,  was  held,  whichever  occurs  later. 

21  (f )  Each  agency  subject  to  the  requirements  of  this  sec- 

22  tion  shall,  within  one  hundred  and  eighty  days  after  the  en- 

23  actment  of  this  Act,  following  consultation  with  the  Office  of 

24  the  Chairman  of  the  Administrative  Conference  of  the  United 

25  States  and  published  notice  in  the  Federal  Register  of  at  least 
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1  thirty  clays  and  opportunity  for  written  comment  by  any 

2  persons,  promulgate  regulations  to  implement  the  require- 

3  ments  of  subsections  (a)  through  (e)  of  this  section.  Any 

4  person  may  bring  a  proceeding  in  the  United  States  Dis- 

5  trict  Court  for  the  District  of  Columbia  to  require  an  agency 

6  to  promulgate  such  regulations  if  such  agency  has  not  pro- 

7  mulgated  such  regulations  within  the  time  period  specified 

8  herein.  Any  person  may  bring  a  proceeding  in  the  United 

9  States  Court  of  Appeals  for  the  District  of  Columbia  to  set 

10  aside  agency  regulations  issued  pursuant  to  this  subsection 

11  that  are  not  in  accord  with  the  requirements  of  subsections 

12  (a)  through  (e)  of  this  section,  and  to  require  the  promulga- 

13  tion  of  regulations  that  are  in  accord  with  such  subsections. 

14  (g)  The  district  courts  of  the  United  States  have  juris- 

15  diction  to  enforce  the  requirements  of  subsections  (a)  through 

16  (e)  of  this  section  by  declaratory  judgment,  injunctive  relief, 
IT  or  other  relief  as  may  be  appropriate.  Such  actions  may  be 

18  brought  by  any  person  against  an  agency  or  its  members 

19  prior  to,  or  within  sixty  days  after,  the  meeting  out  of  which 

20  the  violation  of  this  section  arises,  except  that  if  public  an- 

21  nouncement  of  such  meeting  is  not  initially  provided  by  the 

22  agency  in  accordance  with  (he  requirements  of  this  section, 

23  such  action  may  be  instituted  pursuant  to  this  section  at  any 

24  time  prior  to  sixty  days  after  any  public  announcement  of 
such  meeting.  Before  bringing  such  action,  the  plaintiff 
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1  shall  first  notify  the  agency  of  his  intent  to  do  so,  and  allow 

2  the  agency  a  reasonable  period  of  time,  not  to  exceed  ten 

3  days,  to  correct  any  violation  of  this  section,  except  that 

4  such  reasonahle  period  of  time  shall  not  he  held  to  exceed 

5  two  working  days  where  notification  of  such  violation  is 

6  made  prior  to  a  meeting  which  the  agency  has  voted  to  close. 

7  Such  actions  may  be  brought  in  the  district  wherein  the 

8  plaintiff  resides,  or  has  his  principal  place  of  business,  or 

9  where  the  agency  in  question  has  its  headquarters.  In  such 

10  actions  a  defendant  shall  serve  his  answer  within  twenty  days 

11  after  the  service  of  the  complaint.  The  burden  is  on  the 

12  defendant  to  sustain  his  action.  In  deciding  such  cases  the 

13  court  may  examine  in  camera  any  portion  of  a  transcript  or 
electronic  recording  of  a  meeting  closed  to  the  public,  and 

15  may  take  such  additional  evidence  as  it  deems  necessary;  The 

16  court,  having  due  regard  for  orderly  administration  and  the 
^  public  interest,  as  well  as  the  interests  of  the  party,  may 
1**  grant  such  equitable  relief  as  it  deems  appropriate,  includ- 

19  Jng  granting  an  injunction  against  future  violations  of  this 

20  section,  or  ordering  the  agency  to  make  available  to  the  public 

21  the  transcript  or  electronic  recording  of  any  portion  of  a 

ting  improperly  closed  to  the  public.  Except  to  the  extent 

^  provided  in  subsection  (h)  of  this  section,  nothing  in  this  sec- 

"  ti<sn  confers  jurisdiction  on  any  district  court  to  set  aside 
or  invalidate  any  agency  action  taken  or  discussed  at  an 
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1  agency  meeting  out  of  which  the  violation  of  this  section 

2  arose. 

3  (h)  Any  Federal  court  otherwise  authorized  by  law  to 

4  review  agency  action  may.  at  the  application  of  any  person 

5  properly  participating  in  the  proceeding  pursuant  to  other 

6  applicable  law.  inquire  into  violations  by  the  agency  of  the 

7  requirements  of  this  sec  tion,  and  afford  any  such  relief  as  it 

8  deems  appropriate. 

9  (i)   The  court  may  assess  against  any  party  reason- 

10  able  attorney  fees  and  other  litigation  costs  reasonably  in- 

11  curred  by  any  other  party  who  substantially  prevails  in  any 

12  action  brought  in  accordance  with  the  provisions  of  sub- 

13  section  (f) ,   (g),  or  (h)   of  this  section.  Costs  may  be 

14  assessed  against  an  individual  member  of  an  agency  only  in 

15  the  case  where  the  court  finds  such  agency  member  has 

16  intentionally  and  repeatedly  violated  this  section,  or  against 

17  the  plaintiff  where  the  court  finds  that  the  suit  was  initiated 

18  by  the  plaintiff  for  frivolous  or  dilatory  purposes.  In  the 

19  case  of  apportionment  of  costs  against  an  agency,  the  costs 

20  may  be  assessed  by  the  court  against  the  United  States. 

21  (j)  The  agencies  subject  to  the  requirements  of  this 

22  section  shall  annually  report  to  Congress  regarding  their 

23  compliance  with  mich  requirements,  including  a  tabulation 

24  of  the  total  number  of  agency  meetings  open  to  the  public, 

25  the  total  number  of  meetings  closed  to  the  public,  the  rea- 
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1  sons  for  closing  such  meetings,  and  a  description  of  any 

2  litigation  brought  against  the  agency  under  this  section. 

3  Sec.  5.  (a)  Section  557  of  title  5,  United  States  Code, 

4  is  amended  by  adding  at  the  end  thereof  the  following  new 

5  subsection: 

6  "  (d)  In  any  agency  proceeding  which  is  subject  to  sub- 

7  section  (a)  of  this  section,  except  to  the  extent  required  for 

8  the  disposition  of  ex  parte  matters  as  authorzized  by  law — 

9  "  ( 1 )  no  interested  person  outside  the  agency  shall 

10  make  or  knowingly  cause  to  be  made  to  any  member  of 

11  the  body  comprising  the  agency,  administrative  law 

12  judge,  or  other  employee  who  is  or  may  reasonably  be 

13  expected  to  be  involved  in  the  decisional  process  of  the 
Vt  proceeding,  an  ex  parte  communication  relevant  to  the 

15  merits  of  the  proceeding; 

16  "  (2)  no  member  of  the  body  comprising  the  agency, 

17  administrative  law  judge,  or  other  employee  who  is  or 

18  may  reasonably  be  expected  to  be  involved  in  the  deci* 

19  sional  process  of  the  proceeding,  shall  make  or  know- 

20  ingly  cause  to  be  made  to  an  interested  person  outside  the 

21  agency  an  ex  parte  communication  relevant  to  the  merits 

22  of  the  proceeding; 

23  "  (?))  a  member  of  the  body  comprising  the  agency, 

24  administrative  law  judge,  or  other  employee  who  is  or 
2Z-  may  reasonably  be  expected  to  be  involved  in  the  deci- 
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1  sional  process  of  such  proceeding  who  receives,  or  who 

2  makes,  a  communication  in  violation  of  this  subsection, 

3  shall  place  on  the  public  record  of  the  proceeding: 

4  "(A)  written  communications  transmitted  in 

5  violation  of  this  subsection ; 

6  "(B)  memorandums  stating  the  substance  of  all 

7  oral  communications  occurring  in  violation  of  this 

8  subsection;  and 

9  "(C)  responses  to  the  materials  described  in 

10  subparagraphs  (A)  and  (B)  of  this  subsection; 

11  "  (4)  upon  receipt  of  a  communication  knowingly 

12  made  by  a  party,  or  which  was  knowingly  caused  to  be 

13  made  by  a  party  in  violation  of  this  subsection;  the 

14  agency,  administrative  law  judge,  or  other  employee 
35  presiding  at  the  hearing  may,  to  the  extent  consistent 

16  with  the  interests  of  justice  and  the  policy  of  the  under- 

17  lying  statutes,  require  the  person  or  party  to  show  cause 

18  why  his  claim  or  interest  in  the  proceeding  should  not 
39  be  dismissed,  denied,  disregarded,  or  otherwise  adversely 

20  affected  by  virtue  of  such  violation; 

21  "(5)  the  prohibitions  of  this  subsection  shall  apply 

22  at  such  time  as  the  agency  may  designate,  but  in  no  case 

23  shall  they  apply  later  than  the  time  at  which  a  proceed- 

24  ing  is  noticed  for  hearing  unless  the  person  responsible 
2H  for  the  communication  has  knowledge  that  it  will  be 
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1  noticed,  in  which  case  the  prohibitions  shall  npply  at  the 

2  time  of  his  acquisition  of  such  knowledge.". 

3  (b)   Section  551  of  title  5,  United  States  Code,  is 

4  amended — 

5  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

6  (12); 

7  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

8  graph  (13)  and  inserting  in  lieu  thereof  "act;  and" 

9  (3)  by  adding  at  the  end  thereof  the  following  new 

10  paragraph : 

11  "(14)  'ex  parte  communication'  means  an  oral  or 

12  written  communication  not  on  the  public  record  with 

13  respect  to  which  reasonable  prior  notice  to  all  parties  is 
34  not  given.". 

15  (c)  Section  556  (d)  of  title  5,  United  States  Code,  is 


16  amended  by  inserting  between  the  third  and  fourth  sentences 

37  thereof  the  following  new  sentence:  "The  agency  may,  to  the 

18  extent  consistent  with  the  interests  of  justice  and  the  policy 

19  of  the  underlying  statutes  administered  by  the  agency,  con- 

20  sider  a  violation  of  section  557  (d)  of  this  title  sufficient 

21  grounds  for  a  decision  adverse  to  a  party  who  has  knowingly 

22  committed  such  violation  or  knowingly  caused  such  violation 

23  to  occur.". 

24  Sec.  6.  (a)  Except  as  specifically  provided  by  section 

25  4,  nothing  in  section  4  confers  any  additional  rights  on 
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1  any  person,  or  limits  the  present  rights  of  any  such  person, 

2  to  inspect  or  copy,  under  section  552  of  title  5,  United 

3  States  Code,  any  documents  or  other  written  material 

4  within  the  possession  of  any  agency.  In  the  case  of  any 

5  request  made  pursuant  to  section  552  of  title  5,  United 
q  States  Code,  to  copy  or  inspect  the  transcripts  or  electronic 

7  recordings  described  in  section  4(e),  the  provisions  of  this 

8  Act  shall  govern  whether  such  transcripts  or  electronic  re- 

9  cordings  shall  be  made  available  in  accordance  with  such 

10  request.  The  requirements  of  chapter  33  of  title  44,  United 

11  States  Code,  shall  not  apply  to  the  transcripts  and  electronic 

12  recordings  described  in  section  4(e).  This  Act  does  not 

13  authorize  any  information  to  be  withheld  from  Congress. 

14  (b)  Nothing  in  section  4  authorizes  any  agency  to 

15  withhold  from  any  individual  any  record,  including  tran- 

16  scripts  or  electronic  recordings  required  by  this  Act,  which 

17  is  otherwise  accessible  to  that  individual  under  section  552a 

18  of  title  5,  United  States  Code. 

19  Sec.  7.  The  provisions  of  this  Act  shall  become  effec- 

20  tive  one  hundred  and  eighty  days  after  the  date  on  which 
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this  Act  is  enacted,  except  that  the  provisions  of  section  4 
requiring  the  issuance  of  regulations  to  implement  such  sec- 
tion shall  become  effective  upon  enactment. 
Passed  the  Senate  November  6,  1975. 

Attest:  FRANCIS  R.  VALEO, 

Secretary. 


HOUSE  ACTION 


[From  the  Congressional  Record — House,  Jan.  ft,  1973] 

(H43-H44) 

Federal  Government  in  the  Sunshine — Open  Meetings 
Legislation 

(Mr.  Fascell  asked  and  was  given  permission  to  address  the  House 
for  1  minute,  and  to  revise  and  extend  Ins  remarks  and  include  extra- 
neous matter.) 

Mr.  Fascell.  Mr.  Speaker.  I  have  introduced  H.R.  4,  "the  Federal 
Government  in  the  sunshine"  bill,  with  substantial  bipartisan  support. 
This  is  a  vital  step  in  our  efforts  to  eliminate  secrecy  in  government, 
to  make  the  Congress  more  responsive  to  the  people,  and  to  strengthen 
the  legislative  branch  of  Government,  by  requiring  that  all  meetings, 
with  specified  exemptions,  be  open  to  the  public. 

In  testimony  before  the  Mathias-Stevenson  ad  hoc  hearings  on  con- 
gressional reorganization  last  month.  John  Gardner,  chairman  of 
Common  Cause,  succinctly  summarized  the  need  for  the  "government 
in  the  sunshine"  bill.  Mr.  Gardner  said  : 

Doing  the  public's  business  in  secret  severs  the  link  of  accountability  between 
the  elected  official  and  his  constituents.  What  they  can't  see.  they  can't  judge. 
Accountability  depends  on  access. 

The  "sunshine''  bill  provides  that  access,  both  to  the  deliberative 
process  of  the  House  and  Senate,  and  to  the  decisionmaking  processes 
of  the  executive  branch. 

The  bill  I  am  introducing  is  identical  to  open  meetings  legislation 
sponsored  in  the  92d  Congress  in  the  Senate  by  Florida  Senator  Law- 
ton  Chiles.  I  also  sponsored  the  bill  in  the  last  Congress.  It  is  pat- 
terned after  the  Florida  "sunshine"  law  enacted  in  1967,  and  its  main 
provisions  include : 

A  requirement  that  all  meetings,  including  those  to  conduct  hear- 
ings, of  Government  agencies,  at  which  official  action  is  taken,  con- 
sidered, or  discussed,  shall  be  open  to  the  public,  with  specified  excep- 
tions; a  requirement  that  most  meetings  of  congressional  committees 
shall  be  open  to  the  public;  a  requirement  that  a  transcript  of  all 
meetings  described  above  be  made  available  to  the  public:  and  court 
enforcement  of  the  open  meetings  requirement  for  Federal  agencies. 

Exceptions  to  these  provisions  would  be  in  matters  relating  to  na- 
tional defense  and  security;  items  required  by  statute  to  be  kept  con- 
fidential; meetings  related  to  internal  management  of  an  agency  or 
committee  ;  or  disciplinary  proceedings  which  could  adversely  affect 
the  reputation  of  an  individual. 

The  provisions  relating  to  the  meetings  of  the  House  and  Senate 
apply  to  all  meetings,  including  executive  sessions  for  markup  of  bills 
and  conference  committees.  In  the  92d  Congress,  44  percent  of  all 
House  committee  meetings  were  closed  to  the  public.  In  the  Appro- 
priations Committee,  92  percent  of  all  meetings  were  conducted  behind 
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closed  doors,  and  in  the  Ways  and  Means  Committee,  63  percent  were 
so  conducted.  Clearly,  in  my  judgment,  the  public  has  a  right  to  know 
how  decisions  were  reached  on  how  the  taxpayers'  money  is  to  be 
allocated,  and  the  Congress  has  the  responsibility  to  insure  that  they 
do  know. 

I  am  not  implying,  nor  would  I,  that  actions  taken  by  any  committee 
in  secret  are  actions  which  would  have  necessarily  been  different  had 
the  meetings  been  held  in  open  session.  The  fact  is,  that  the  public 
and  Members  of  Congress  as  well,  ought  to  know  how  decisions  were 
reached,  what  alternatives  were  considered  and  discarded,  and  why. 

We  in  the  Congress  have  only  to  gain  from  enactment  of  an  open 
meetings  law.  The  level  of  public  confidence  in  the  legislative  process 
is  seriously  low.  By  insuring  full  access  to  our  decisionmaking  process, 
we  can  eliminate  any  uncertainties,  and  help  to  restore  the  public's 
confidence  in  its  elected  officials.  We  can  increase  the  Congress'  ac- 
countability by  increasing  the  public's  access  to  Congress'  work. 

We  face  a  fundamental  challenge  with  the  convening  of  the  93d 
Congress.  That  challenge  is  whether  the  Congress  will  meaningfully 
reassert  its  initiative  in  the  policymaking  process,  reestablish  its  role 
as  a  viable  force  for  leadership  and  change,  and  assume  its  constitu- 
tional responsibility  and  authority.  Enactment  of  the  open  meetings 
law  would  aid  the  Congress  in  its  efforts  to  meet  this  challenge. 

The  unprecedented  secrecy  in  the  executive  branch  has  been  cited 
as  one  of  the  reasons  for  the  steady  erosion  of  congressional  influence 
on  Government  policies.  Congress,  it  has  been  said,  exists  today  merely 
to  ratify  or  modify  proposals  submitted  by  the  Executive.  Clearly  this 
is  an  exaggeration  but,  nevertheless,  if  Congress  and  the  public  had 
access  to  the  decisionmaking  processes  within  the  departments  and 
agencies  of  Government,  we  could  insure  that  the  intent  of  Congress,  as 
expressed  in  the  legislation  we  enact,  is  carried  out. 

Unless  Congress  takes  the  initiative,  the  executive  branch  will  con- 
tinue to  centralize  all  policymaking  functions,  keeping  them  from 
scrutiny  by  the  Congress  and  the  public.  The  Sunshine  bill,  by  pro- 
viding full  access  at  all  levels  of  government,  will  not  only  provide 
for  greater  accountability  of  the  government  to  the  people,  but  also.  I 
believe,  strengthen  the  role  of  Congress. 

A  frequent  criticism  of  the  open-meetings  proposal  is  that  it  would 
encourage  and  foster  secret  preconference  agreements  which  would 
then  be  approved,  pro  forma,  in  an  open  meeting.  Clearly  this  possi- 
bility exists,  and  we  must  make  certain  that  safeguards  against  the 
circumvention  of  the  bill's  intent  are  included  in  any  legislation  en- 
acted. 

In  Florida,  some  officials  did  try  to  circumvent  the  State  law  by 
holding  informal  sessions  in  private.  The  Florida  courts  have  ruled  in 
such  case,  however,  that  a  secret  meeting  occurs  when  officials  meet 
so  as  to  avoid  Ixung  seen  or  heard  by  the  public,  and  that  whether 
the  meeting  is  formal  or  not,  such  secretive  action  violates  the  Sun- 
shine Law.  As  a  result  of  a  series  of  State  court  decisions,  all  meetings 
of  government  officials  must  be,  and  T  believe  for  the  most  part  are. 
Open  to  the  public. 

The  bill,  as  now  written,  gives  the  U.S.  district  courts  original  juris- 
diction over  actions  brought  against  any  federal  government  agency 
which  fails  to  comply  with  the  bill's  open  meetings  requirement.  One 
of  the  issues  which  will  have  to  be  resolved  during  hearings  is  what 
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enforcement  procedure  should  be  established  for  congressional 
meetings. 

Mr.  Speaker,  on  the  Senate  side,  the  chairman  of  the  Government 
Operations  Subcommittee  on  Executive  Reorganization  and  Govern- 
ment Research,  Senator  Arbaham  Remcopt,  has  announced  that  hear- 
ings will  bv  held  on  open  meetings  legislation  early  this  year.  I  am 
hopeful  that  with  broad,  bipartisan  support,  similar  healings  will  be 
held  by  the  Rules  Committee  in  the  House,  and  serious  consideration 
will  be  given  to  this  proposal  early  in  the  session. 

I  am  inserting  a  list  of  those  Members  who  have  agreed  to  cosponsor 
H.R.  4  the  Federal  Government  sunshine  bill  and  the  text  of  the  bill. 
I  urge  all  Members  to  study  the  bill's  provisions  carefully,  and  join 
with  us  in  supporting  this  effort  to  make  the  Congress  and  the  execu- 
tive branch  more  responsive  to  the  people. 

The  very  concept  of  democracy  implies  open  government,  where  the 
people  can  participate  or  at  least  know  what  actions  affecting  their 
lives  are  being  taken.  Yet,  there  are  hundreds  of  examples  of  unneces- 
sary secrecy  throughout  our  Government,  in  the  executive  branch,  the 
regulatory  agencies  and  within  the  Congress  as  well. 

The  budget  making  and  appropriations  process  is  one  area  which 
most  certainly  should  be  open  to  public  view  and  yet,  as  I  discussed,  is 
one  of  the  most  closed  areas  we  have. 

The  people  of  Florida  recognized  this  need  when  they  passed  the 
State  sunshine  law  in  1967.  The  time  has  come  for  the  Federal  Govern- 
ment to  take  such  positive  action  as  well. 

This  bill,  while  forging  new  paths  toward  a  more  responsive  govern- 
ment, is  also  a  continuation  of  reforms  that  have  already  been  achieved 
and  steps  that  have  already  been  taken.  In  the  early  1950?s  Congress 
enacted  what  can  be  called  a  charter  of  citizen  access  by  establishing 
the  principle,  under  the  Freedom  of  Information  Act,  that  the  work 
of  the  Government  and  its  bureaucrats  is  really  the  work  of  the  people 
and,  as  such,  subject  to  review  and  inspection  by  the  people.  By  re- 
moving the  veil  of  secrecy  that  shrouded  much  government  activity, 
the  Freedom  of  Information  Act  focused  rays  of  light  on  the  dark 
recesses  of  conduct. 

All  this  is  to  say  that  the  task  of  letting  sunshine  into  the  operation 
of  government  is  a  continuing  one — one  that  is  guided  by  the  simple 
standard  that  government  acts  best  when  its  actions  are  known,  its 
officials  accountable,  and  its  policies  responsive. 

I  include  the  following : 

LIST  OF  SPONSORS 

Mr.  Fascell,  Mr.  Hamilton,  Mr.  Fish,  Mr.  Waldie,  Ms.  Abzug,  Mr.  Gude,  Mr. 
Reuss,  Mr.  Udall,  Mr.  Gibbons,  Mr.  Rosenthal,  Mr.  Rees,  Mr.  Ware,  Mr.  Leggett, 
Mr.  Charles  H.  Wilson,  Mr.  Zwach,  Mr.  Drinan,  Mr.  McCloskey,  Mr.  Yatron,  Mr. 
Studds,  Mr.  Andrews  of  North  Dakota,  Mr.  Helstoski,  Mr.  Brasco ; 

Mr.  Conyers,  Mr.  O'Hara,  Mr.  Stokes,  Mr.  Mayne,  Mr.  Bell,  Mr.  W.  C.  (Dan) 
Daniel,  Mr.  Conte,  Mr.  Owens,  Mr.  Mazzoli,  Mr.  Podell,  Mr.  Rogers,  Mr.  Haley,  Mr. 
Pritehard,  Mr.  Harrington,  Mr.  Moss,  Mr.  Fraser,  Mr.  Jones  of  Oklahoma.  Mr. 
Gunter,  Mr.  Aspin,  Mr.  Zahlocki,  Mr.  Hechler  of  West  Virginia. 


H.R.  4 

A  bill  to  provide  that  meetings  of  Government  agencies  and  of  congressional  committees 
shall  be  open  to  the  public,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  assembled,  That  (a)  except  as  provided  in  subsection  (b),  all  meet- 
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ings  (including  meetings  to  conduct  hearings)  of  any  Government  agency  at 
which  any  official  action  is  considered  or  discussed  shall  be  open  to  the  public. 

(b)  Subsection  (a)  shall  not  apply  to  that  portion  of  any  meetings  in  which 
the  action  or  proposed  action  to  be  taken,  considered,  or  discussed  by  an  agency — 

(1)  relates  to  a  matter  affecting  the  national  security, 

(2)  relates  solely  to  the  internal  management  of  such  agency, 

(3)  might  tend  to  reflect  adversely  on  the  character  or  reputation  of  any  in- 
dividual who  is  subject  to  any  proposed  or  potential  sanction  by  such  agency,  or 

(4)  might  divulge  matters  required  to  be  kept  confidential  under  (specified 
statutory  provisions) . 

Provided,  That  this  subsection  does  not  authorize  closed  meetings  or  the  with- 
holding of  information  from  the  public  except  as  specifically  stated  in  this  sub- 
section, and  is  not  authority  to  withhold  information  from  Congress. 

(c)  Each  agency  subject  to  the  requirements  of  this  section  shall,  within  one 
hundred  and  eighty  days  after  the  effective  date  of  this  Act,  establish  through 
publication  in  the  Federal  Register  procedures  for  providing  public  notice  of 
meetings  required  by  this  section  to  be  open  to  the  public.  Such  notice  shall  be 
given  as  far  in  advance  of  meetings  as  is  practicable,  in  order  to  facilitate 
attendance  of  such  meetings  by  persons  desirous  of  doing  so. 

Sec.  2.  (a)  Section  133(b)  of  the  Legislative  Reorganization  Act  of  1946  as 
amended  by  section  103(a)  of  the  Legislative  Reorganization  Act  of  1970  is 
amended  as  follows  : 

"(1)  Each  meeting  (including  meetings  to  conduct  hearings)  of  each  stand- 
ing, select,  special  or  conference  committee  of  the  Senate  shall  be  open  to  the 
public,  except  when  the  committee  determines  that  the  matters  to  be  discussed, 
or  the  testimony  to  be  taken,  relates  to  a  matter  of  national  security,  relates 
solely  to  the  internal  management  of  such  committee,  may  tend  to  reflect  ad- 
versely on  the  character  or  reputation  of  the  witness  or  any  other  individual,  or 
may  divulge  matters  required  to  be  kept  confidential  under  other  provisions  of 
law." 

(2)  Clause  27(f)  (2)  of  rule  XI  of  the  Rules  of  the  House  of  Representatives 
is  amended  to  read  as  follows:  "Each  meeting  (including  meetings  to  conduct 
hearings)  of  each  standing,  select,  special,  or  conference  committee  shall  be  open 
to  the  public,  except  when  the  committee  determines  that  the  matters  to  be  dis- 
cussed, or  the  testimony  to  be  taken,  relates  to  a  matter  of  national  security, 
relates  solely  to  the  internal  management  of  such  committee,  may  tend  to  re- 
flect adversely  on  the  character  or  reputation  of  the  witness  or  any  other  in- 
dividual or  may  divulge  matters  required  to  be  kept  confidential  under  other 
provisions  of  law." 

Sec.  3.  A  transcript  shall  promptly  be  made  of  each  meeting  which  is  open  to 
the  public  pursuant  to  the  provisions  of  this  Act  and  copies  of  such  transcript 
shall  promptly  be  made  available  for  public  inspection  and  copying. 

Sec  4.  The  district  courts  of  the  United  States  shall  have  original  jurisdiction 
of  actions  to  render  declaratory  judgments  or  to  enforce,  by  injunction  or  other- 
wise, the  first  section  of  this  Act  and  section  3  insofar  as  it  relates  to  that  section. 
Such  actions  may  be  brought  by  any  person  in  the  district  where  such  person 
resides,  or  has  his  principal  place  of  business,  or  where  the  agency  whose  action 
is  complained  of  resides. 

Sec  5.  Definitions. — For  the  purpose  of  the  Act — 

(1)  "Government  agency"  means  each  authority  of  the  Government  of  the 
United  States  (whether  or  not  it  is  within  or  subject  to  review  by  another  Gov- 
ernment agency )  having  more  than  one  member,  but  does  not  include — 

(a)  the  Congress 

(b)  the  courts  of  the  United  States 

(c)  military  authorities. 

(2)  "person"  includes  an  individual,  partnership,  corporation,  association,  a 
public  or  private  organization  other  than  an  agency. 

Sec  6.  This  Act  shall  take  effect  on  the  ninetieth  day  after  the  date  of  its  en- 
actment. 


[From  the  Congressional  Record — House,  Aug.  3,  1973] 


(H  7482-H  7483) 

Government  in  the  Sunshine 

(Mr.  Fascell  asked  and  was  given  permission  to  extend  his  remarks 
at  this  point  in  the  Record  and  to  include  extraneous  matter.) 

Mr.  Fascell.  Mr.  Speaker,  the  phrase  "freedom  of  information" 
takes  on  greater  importance  daily  as  the  Senate  Select  Committee  on 
Presidential  Campaign  Activities  continues  to  delve  into  the  Water- 
gate incident  and  related  activities  of  the  1972  Presidential  campaign. 
The  claim  of  executive  privilege,  which  clearly  denies  information 
not  only  to  the  Congress  but  to  the  Nation  as  well,  has  become  a  major 
tool  for  the  withholding  of  Government  material.  The  propriety  of 
certain  actions  by  the  U.S.  Department  of  Agriculture  in  negotiating 
last  year's  grain  agreement  with  the  Soviet  Union  has  been  questioned 
with  respect  to  those  who  perhaps  had  advance  knowledge  of  the  sale 
while  the  vast  majority  of  Americans  were  kept  in  the  dark.  Further- 
more, indictments  have  been  brought  against  former  Government  of- 
ficials who  are  charged  with  exercising  improper  influence  in  proceed- 
ings before  the  Securities  and  Exchange  Commission. 

These  are  only  a  few  of  the  issues  and  incidents  which  seem  to  point 
to  a  growing  inclination  on  the  part  of  Government  to  pursue  a  course 
dedicated  to  letting  the  people  know  only  that  information  which  the 
Government  feels  they  should  know.  Decisionmaking  in  the  Govern- 
ment clearly  follows  a  closed-door,  need-to-know  policy,  weighted  in 
favor  of  a  select  few. 

Early  in  the  93d  Congress  I  introduced  legislation  called  the  Federal 
Government  in  the  sunshine  bill  with  the  bipartisan  support  of  more 
than  50  Members  of  the  House,  Patterned  after  the  State  "sunshine 
law"  in  Florida,  that  bin  was  designed  to  eliminate  secrecy  in  both 
the  executive  and  legislative  branches  of  the  Government  by  making 
deliberative  processes  in  both  branches  open  to  public  scrutiny. 

With  the  initial,  strong  support  of  the  Democratic  caucus,  a  major 
objective  of  the  "sunshine"  bill  was  achieved  early  in  March  when  the 
House  adopted  House  Resolution  259.  That  resolution,  which  I  spon- 
sored, amended  the  Rules  of  the  House  to  strengthen  the  presumption 
that  all  committee  meetings — including  those  for  the  marking  up  of 
bills,  which  have  traditionally  been  held  in  executive  or  closed  session — 
should  be  open  unless  action  is  taken  in  open  session  by  a  recorded  vote 
to  close  such  meetings. 

Prior  to  the  adoption  of  this  rule.  Congressional  Quarterly  reported 
that  42  percent  of  the  meetings  held  in  the  House  during  the  1972 
session  were  closed  to  the  public  and  the  press.  A  study  by  Common 
Cause  following  adoption  of  the  rule  change,  from  March  7  through 
June  15,  showed  that  of  284  meetings  to  draft  bills.  47  were  held  in 
closed  session,  or  approximately  16  percent, 
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I  am  hopeful  that  the  positive  experience  of  many  committees  which 
have  held  open  markup  sessions  will  lead  to  an  even  better  record  in 
future  months.  Of  particular  concern  is  the  way  Federal  funds  are 
allocated.  With  one  exception,  all  House  Appropriations  Committee 
and  subcommittee  markup  sessions  have,  I  understand,  been  held  in 
closed  session.  "While  I  am  sure  the  committee  faees  unique  problems, 
I  also  feel  that  the  public  has  a  right  to  know  what  factors  lead  to  con- 
gressional decisions  on  how  to  spend  the  public's  money. 

Today,  however,  I  am  introducing  legislation  to  focus  singularly 
on  executive  branch  deliberations  and  agency  procedures. 

Following  the  introduction  of  S.  3881  in  the  92d  Congress  by  Sena- 
tor Lawton  Chiles,  he  worked  with  interested  parties  in  redrafting 
the  "sunshine''  bill  to  make  certain  provisions  more  specific  and  to  in- 
clude additional  requirements  including  a  prohibition  on  all  ex  parte 
communications  in  cases  of  rulemaking  or  adjudication  by  an  agency. 
The  bill  I  am  introducing  today  is  identical  to  the  provisions  contained 
in  title  II — Agency  Procedures — of  the  redrafted  bill  introduced  in  the 
93d  Congress  as  S.  260  by  Senator  Chiles. 

This  bill  would  require  that  all  meetings  of  multimember  Federal 
agencies — at  which  any  official  action  is  discussed,  considered,  or 
taken — must  normally  be  open  to  the  public.  These  meetings  could  be 
closed  only  if  their  proceedings  fell  within  one  or  more  of  the  specific 
exemptions  as  prescribed  by  this  act  and  only  if  a  majority  of  the 
membership,  in  a  public  vote,  decided  to  close  the  meeting.  These 
exemptions  are  offered  in  the  form  of  broad  categories.  They  would 
include  matters  relating  to  national  defense  and  security:  items  re- 
quired by  statute  to  be  kept  confidential;  meetings  related  to  internal 
management  of  an  agency  or  committee ;  and  disciplinary  proceed- 
ings which  could  adversely  affect  the  reputation  of  an  individual.  I 
am  confident  that  these  broad  categories  can  be  improved  upon  greatly 
with  the  full  benefit  of  public  input  and  committee  consideration. 

Furthermore,  the  bill  provides  that  any  citizens  could  challenge  an 
agency's  implementing  regulations  or  decision  to  close  a  particular 
meeting.  In  such  cases  the  courts  would  decide  whether  the  material 
in  question  conforms  to  the  spirit  of  this  act  and  whether  it  falls 
within  the  domain  of  that  specific  exemption  as  enacted  in  the  law. 

Of  particular  importance  I  feel  is  the  provision  of  the  bill  regard- 
ing ex  parte  communications  bet  ween  an  interested  person  and  a  mem- 
ber or  employee  of  the  agency  in  the  following  types  of  proceedings: 

Any  case  of  agency  adjudication  or  rulemaking  on  the  record  which 
under  the  Administrative  Procedure  Act  is  subject  to  a  requirement 
of  trial-type  procedures; 

Any  agency  rulemaking  proceedings  with  respect  to  which  the 
agency  is  required  by  the  Administrative  Procedure  Act  to  afford 
public  notice  and  opportunity  for  comment  by  interested  persons; 

Any  proceedings  to  prepare  an  environmental  impact  statement 
required  under  the  National  Environmental  Protection  Act. 

The  agency  involved  would  be  required  to  publish  any  such  ex  parte 
communications  on  the  public  record. 

This  is  an  issue  which  I  have  been  concerned  with  since  1960  when 
I  first  introduced  legislation  entitled  the  "Agency  Hearing  Stand- 
ards of  Conduct  Act."  That  bill  proposed  a  mandator}'  requirement 
that  all  communications  with  an  agency,  direct  or  indirect,  regarding 
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matters  adversary  in  nature,  be  made  openly  and  as  a  pait  of  the 
agency  proceeding  in  question.  As  proposed,  it  would  have  applied 
to  all  agency  hearing  proceedings  which  by  law  are  subject  to  notice 
and  opportunity  for  hearing — just  as  the  sunshine  bill  requires.  After 
notice  of  hearing,  it  would  have  been  unlawful  for  any  agency  em- 
ployee connected  with  the  case  to  permit,  entertain,  or  consider  any 
interview,  argument  or  communication  concerning  the  case  except 
through  official  hearing  procedures.  Any  such  attempts  would  l>e 
required  to  be  disclosed  as  the  sunshine  bill  requires. 

Very  stringent  ex  parte  provisions  were  included  in  the  Postal  Re- 
organization Act  of  1970  with  respect  to  the  Postal  Kate  Commission 
proceedings.  In  addition,  I  notice  that  the  Attorney  General  has 
indicated  that  the  Department  of  Justice  will  keep  a  record  of  all 
contacts  and  communications  by  persons  outside  the  Department. 

These  are  admirable  steps,  but  I  believe  that  the  prohibition  should 
apply  uniformly  to  all  agency  proceedings  involving  adjudication  or 
rulemaking.  This  is  a  very  critical  issue  which  has  had  the  full  sup- 
port of  the  American  Bar  Association  since  at  least  1956.  Since  that 
time  the  ABA  has  endorsed  and  supported  efforts  to  enact  the  neces- 
sary Federal  legislation.  In  a  resolution  adopted  by  the  ABA  House 
of  Delegates  in  1958,  the  Association  stated : 

The  American  Bar  Association  has  repeatedly  urged  that  the  organization 
and  procedure  of  federal  administrative  agencies  in  the  exercise  of  adjudicatory 
powers  provide  (1)  that  hearing  officers  be  assured  independence  of  judgment 
and  impartiality  in  the  trial  of  agency  cases,  (2)  that  the  integrity  of  the  judi- 
cial process  at  all  levels  in  the  agency  he  protected  by  confining  decisions  to  the 
public  hearing  record  in  an  environment  totally  free  from  any  ex  parte  off-the* 
record  representations,  influences  or  pressures  from  any  source. 

In  addition  to  making  sure  that  all  agency  proceedings  are  free  from 
''influence  peddling,"  it  is  equally  important  that  agency  deliberations 
be  conducted  in  open  session.  Instances  of  Federal  administrative 
agencies  conducting  closed  meetings  on  matters  of  substantial  public 
concern  are  not  uncommon.  Oftentimes,  closed  meetings  are  such  well- 
kept  secrets  that  the  public  is  not  even  aware  that  meetings  are  being 
held.  The  first  contact  that  the  public  might  have  with  the  regulations 
promulgated  by  the  agency  could  very  well  be  at  the  point  of  admin- 
istration. 

I  offer  as  an  example  of  this  practice  the  Federal  Power  Commis- 
sion's proposed  rulemaking  to  establish  a  uniform  national  rate  for 
natural  gas — docket  No.  R-389B.  The  FPC  in  proposing  this  rulemak- 
ing has  sought  little  public  input  for  its  consideration.  No  public  hear- 
ings were  planned  on  these  measures.  Furthermore,  there  is  little  rea- 
son to  think  that  the  FPC  would  open  up  its  meetings  on  this  proposal 
as  it  has  been  FPC  policy  to  keep  Commission  meetings  closed. 

The  problem  of  natural  gas  pricing  is  one  of  great  concern  to  the 
general  public.  The  proposal  under  consideration  by  the  FPC  would 
have  a  tremendous  impact  on  the  availability  and  allocation  of  this 
very  important  energy  resource.  The  "energy  crisis"  is  not  a  private 
problem  but  a  public  one.  As  such,  consideration  of  this  rulemaking 
which  will  contribute  to  the  determination  of  our  national  energy 
policy  must  be  debated  and  scrutinized  in  a  public  forum. 

Common  Cause,  a  strong  advocate  of  eliminating  secrecy  in  govern- 
ment, has  FPC's  plans  on  the  ratesetting  proposals.  In  recent  weeks 
they  have  pressed  the  FPC  to  fully  open  up  its  consideration  of  this 
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proposal  to  the  public.  In  response  to  Common  Cause's  efforts,  the 
FPC  has  promised  to  "consider"  opening  up  its  proceedings  on  this 
issue.  Xot  surprisingly,  this  consideration  will  take  place  behind  closed 
doors. 

In  January,  I  spoke  of  the  fundamental  challenge  facing  the  93d 
Congress : 

That  challenge  is  whether  the  Congress  will  meaningful  reassert  its  initiative 
in  the  policymaking  process,  reestablish  its  role  as  a  viable  force  for  leadership 
and  change,  and  assume  its  constitutional  responsibility  and  authority. 

Six  months  later  this  challenge  still  remains  for  the  Congress  to  con- 
front, and  the  stakes  are  even  higher  than  I  had  envisioned.  The  un- 
precedented secrecj'  within  the  executive  branch  continues  to  subvert  a 
proper  balance  within  our  Government  by  denying  both  the  Congress 
and  the  public  access  to  information  which  is  rightfully  theirs.  This 
is  justified  by  extraordinary  interpretations  of  such  loosely  denned 
principles  as  "Executive  privilege"  and  "national  security." 

The  results  are  unmistakable.  The  executive  branch  has  sought  to 
centralize  all  policymaking  functions;  and  I  am  sorry  to  say,  it  has 
been  all  too  successful  in  this  quest.  This  success  is  in  no  small  part  due 
to  the  proliferation  of  secrecy  at  all  levels  of  Government  operations. 
Secrecy  and  covert  operations  have  served  to  distort  the  perspective  of 
too  many  elements  of  our  Government.  A  democratic  government  must 
remain  accountable  to  the  public  which  it  is  serving,  Congress  must 
take  the  initiative  and  remove  the  veil  of  secrecy  from  our  Government 
and  reestablish  its  link  of  accountability  with  the  people. 

I  hope  that  consideration  can  be  given  to  the  "sunshine"  proposal  in 
ongoing  efforts  to  strengthen  and  expand  the  Freedom  of  Information 
Act.  I  urge  our  colleagues  to  join  in  support  of  this  important  measure. 


R  R.  10000 


IN  THE  HOUSE  OF  REPRESENTATIVES 

August  3, 1973 

Mr.  Fascell  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  Government  Operations 


A  BILL 

To  provide  that  meetings  of  Government  agencies  shall  be 
open  to  the  public,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  Short  Title— This  Act  may  be  cited  as 

4  the  "Government  in  the  Sunshine  Act". 

5  Sec.  2.  Declaration  of  Policy— It  is  hereby  de- 

6  clared  to  be  the  policy  of  the  United  States  that  the  public 

7  is  entitled  to  the  fullest  practicable  information  regarding 

8  the  decisionmaking  processes  of  the  Federal  Government. 

9  Sec.  3.  Definitions— For  purposes  of  this  Act- 
io (1)  "National  security"  means — 

11  (A)  the  protection  of  the  United  States  against 
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1  actual  or  potential  attack  or  other  hostile  acts  of  a  foreign 

2  power ; 

:\  (B)  the  obtaining  of  foreign  intelligence  information 

4  deemed  essential  to  the  security  of  the  United  States; 

.I  (C)  the  protection  of  national  security  information 

(i  against  foreign  intelligence  activities;  or 

7  (D)  the  protection,  to  the  extent  deemed  necessary 

H  hy  the  President  of  the  United  States  against  the  over- 

<)  throw  of  the  Government  hy  force;  and 

10  (2)  "Person"  includes  an  individual,  partnership,  cor- 

Jl  poration,  associated  governmental  authority,  or  puhlic  or 

12  private  organization. 

13  AGENCY  PROCEDURES 

14  Sec.  4.  (a)  This  section  applies,  according  to  the  pro- 


15  visions  thereof,  to  any  agency,  as  defined  in  section  551 

16  (1)  of  title  5,  United  States  Code,  where  the  hody  com- 

17  prising  the  agency  consists  of  two  or  more  members.  Ex- 

18  cepl  as  provided  in  subsection  (h).  all  meetings  (includ- 

19  ing  meetings  to  conduct  hearings)  of  such  agencies  at 
'JO  which  official  action  is  considered  or  discussed  shall  he  open 
21  to  the  puhlic. 


22  (h)  Subsection  (a)  shall  not  apply  to  any  portion  or 

2;;  portions  <>t'  an  agency  meeting  where  the  agency  determines 

24  hy  vote  of  a  majority  of  its  entire  membership — 

25  (1)  will  probably  disclose  matters  necessary  to  be 
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1  kept  secret  in  the  interests  <>i  national  security  <>r  ihc 

2  confidential  conduct  of  tin  foreign  relations  of  the  United 

3  States: 

I  (2)  wiil  relate  solely  to  individual  agency  personnel 

.")  or  to  internal  agency  office  management  and  proce- 

i>  dures  or  financial  auditing; 

7  (3)  will  tend  to  charge  with  crime  or  misconduct, 

S  or  to  disgrace,  injure  the  professional  standing  or  othej- 

9  wise  expose  to  public  contempt  of  obloquy  any  individ- 

10  ual,  or  will  represent  a  clearly  unwarranted  invasion  of 

11  the  privacy  of  any  individual:  Provided.  That  this  <ub- 

12  section  shall  not  apply  to  an}7  government  k  officer  or 

13  employee  with  respect  to  his  official  duties  or  employ- 

14  ment:  And  provided  further,  That  as  applied  to  a  wit- 

15  uess  at  a  meeting  to  conduct  a  hearing,  this  subsection 

16  shall  not  apply  unless  the  witness  requests  in  writing  that 

17  the  hearing  be  closed  to  the  public ; 

18  (4)  will  probably  disclose  the  identity  of  any  in- 

19  former  or  law  enforcement  agent  or  of  any  information 

20  relating  to  the  investigation  or  prosecution  of  a  criminal 

21  offense  that  is  required  to  be  kept  secret  in  the  interests 

22  of  effective  law  enforcement; 

23  (5)  will  disclose  information  relating  to  the  trade 

24  secrets  or  financial  or  commercial  information  pertaining 

25  specifically  to  a  given  person  where — 
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1  (A)  the  information  has  been  obtained  by  the 

2  Federal  Government  on  a  confidential  basis  other 

3  than  through  an  application  by  such  person  for  a 

4  specific  government  financial  or  other  benefit;  and 

5  (B)  Federal  statute  requires  the  information  to 

6  be  kept  confidential  by  government  officers  and  em- 

7  ployees,  and 

8  (C)  the  information  is  required  to  be  kept  secret 

9  in  order  to  prevent  undue  injury  to  the  competitive 

10  position  of  such  persons ; 

11  (6)  will  relate  to  the  conduct  or  disposition  (but 

12  not  the  initiation)  of  a  case  of  adjudication  governed  by 

13  the  provisions  of  the  first  paragraph  of  section  554  (a) 

14  of  title  5,  United  States  Code,  or  of  subsection  (1) ,  (2) , 

15  (4),  (5),  or  (6)  thereof. 


16  A  separate  vote  of  the  agency  members  shall  be  taken  with 

17  respect  to  each  agency  meeting  that  is  closed  to  the  public 

18  pursuant  to  this  subsection.  The  vote  of  each  agency  mem- 

19  ber  participating  in  such  vote  shall  be  recorded  and  published 

20  and  no  proxies  shall  be  allowed.  In  the  case  of  any  closing 

21  of  portions  of  a  meeting  to  the  public  pursuant  to  this  sub- 

22  section,  the  agency  shall  promptly  publish  an  explanation  of 

23  its  action. 

2\  (c)  Each  agency  shall  make  public  announcement  of 

25  the  date,  place,  and  subject  matter  of  each  meeting  at  which 
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1  official  action  is  considered  or  discussed  (whether  OfMfn  or 

2  closed  to  the  public)  at  least  one  week  before  each  meeting 

3  unless  the  agency  determines  by  a  vote  of  the  majority  of 

4  its  members  that  agency  business  requires  that  such  meetings 

5  he  called  at  an  earlier  date,  in  which  case  the  agency  shall 
q  make  public  announcement  of  the  date,  place,  and  subject 

7  matter  of  such  meeting  at  the  earliest  practicable  opportunity. 

8  (d)  A  complete  transcript,  including  a  list  of  all  per- 

9  sons  attending  and  their  affiliations,  shall  be  made  of  each 
i(j  meeting  of  each  agency  at  which  official  action  is  considered 
H  or  discussed  (whether  open  or  closed  to  the  public).  Except 

12  as  provided  in  subsection  (e)  of  this  section  a  copy  of  each 

13  such  meeting  shall  be  made  available  to  the  public  for  inspec- 

14  tion,  and  additional  copies  of  any  transcript  shall  be  furnished 

15  to  any  person  at  the  actual  cost  of  duplication. 

16  (e)  In  the  case  of  meetings  closed  to  the  public  pur- 

17  suant  to  subsection  (b)  of  this  section,  the  agency  may 
lg  delete  from  the  copies  of  transcripts  made  available  or  fur- 

19  nished  to  the  public  pursuant  to  subsection  (d)  of  this  section 

20  those  portions,  which  the  agency  determines  by  vote  of  a 

21  majority  of  its  membership  consists  of  materials  specified  in 

22  paragraph  (1),  (2),  (3),  (4),  or  (5)  of  subsection  (b)  of 

23  this  section.  A  separate  vote  of  the  agency  shall  be  taken  with 

24  respect  to  each  transcript.  The  vote  of  each- agency  member 

25  participating  in  such  vote  shall  be  recorded  and  published, 
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1  and  no  proxies  shall  be  allowed.  In  plaee  of  each  portion 

2  deleted  from  copies  of  the  meeting  transcript  made  available 

3  to  the  public,  the  agency  shall  supply  a  written  explanation 

4  of  why  such  portion  was  deleted  and  a  summary  of  the  sub- 

5  stance  of  the  deleted  portion  that  does  not  itself  disclose  in- 
(i  formation  specified  in  paragraph  (1),   (2),   (3),  (4),  or 

7  (5)  of  subsection  (a) .  The  agency  shall  maintain  a  complete 

8  verbatim  copy  of  the  transcript  of  each  meeting  (including 

9  those  portions  deleted  from  copies  made  available  to  the 

10  public)  for  a  period  of  at  least  two  years  after  such  meeting. 

11  (f)  Each  agency  subject  to  the  requirements  of  this 

12  section  shall,  within  one  hundred  and  eighty  days  after  the 

13  enactment  of  this  Act.  following  published  notice  in  the  Fed- 

14  oral  Register  of  at  least  thirty  days  and  opportunity  for 
lo  written  comment  by  interested  persons,  promulgate  rcg- 
1<>  illations  to  implement  the  requirements  of  subsections  (a) 
IT  through  (e)  inclusive  of  this  section,  Any  citizen  or  person 

18  resident  in  the  United  States  may  bring  a  proceeding  in  the 

19  United  States  Court  of  Appeals  for  the  District  of  Columbia 

20  Circuit— 

21  (1)  to  require  an  agency  to  promulgate  such  reg- 

22  illations  if  such  agency  has  not  promulgated  such  reg- 
83  illations  within  the  time  period  specified  herein;  or 

2t  (2)  to  set  aside  agency  regulations  issued  pursuant 

25  to  this  subsection  that  are  not  in  accord  with  the  require- 
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1  meats  of  subsections  (a)  through  (e)  of  tins  section 

2  inclusive,  and  to  require  the  promulgation  of  regulations 
thai  arc  in  accord  with  such  subsections. 

t         (g)  The  district  courts  of  ihc  United  States  shall  have 

.")  jurisdiction  to  enforce  the  requirements  of  subsections  (a) 

<)  through  (c)  inclusive  of  this  section  by  declaratory  judg- 

7  liicnt,  injunctive  relief,  or  otherwise.  Such  actions  may  he 

8  brought  by  any  citizen  or  person  resident  in  the  United 

9  Slates.  Such  action-  shall  be  brought  in  the  district  wherein 

10  the  plaintiff  resides,  or  lias  his  principal  place  of  business, 

11  or  where  the  agency  in  question  has  its  headquarters.  In 

12  deciding  such  cases  the  court  may  examine  any  portion  of 
1:;  a  meeting  transcript  that  was  deleted  from  the  publicly 
It  available  copy.  Among  other  forms  of  equitable  relief,  the 

15  court  may  require  that  any  portion  of  a  meeting  transcript 

16  improperly  deleted  from  the  publicly  available  copy  he  made  - 

17  publicly  available  for  inspection  and  copying,  and.  having 

18  due  regard  for  orderly  administration  and  the  public  interest. 

19  may  set  aside  any  agency  action  taken  or  discussed  at  an 

20  agency  meeting  improperly  closed  to  the  public. 

21  (h)  In  any  action  brought  pursuant  to  subsection  (f) 

22  or  (g)  of  this  section,  costs  of  litigation  (including  reason- 

23  able  attorney's  and  expert  witness  fees)  may  be  apportioned 
21  to  the  original  parties  or  their  successors  in  interest  when- 
25  ever  the  court  determines  such  award  is  appropriate. 
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1  (i)  The  agencies  subject  to  the  requirements  of  this 

2  section  shall  annually  report  to  Congress  regarding  their 

3  compliance  with  such  requirements,  including  a  tabulation 

4  of  the  total  number  of  agency  meetings  open  to  the  public, 

5  the  total  number  of  meetings  closed  to  the  public,  the  reasons 

6  for  closing  such  meetings,  and  a  description  of  any  litigation 

7  brought  against  the  agency  under  this  section. 

8  Sec.  5.    (a)    Title  5  of  the  United  States  Code  is 

9  amended  by  adding  after  section  557  the  following: 

10  "ex  parte  communications  in  agency  peoceeding 

11  "Sec.  557.  (a)  This  section  applies,  according  to  the 

12  provisions  thereof,  to  the  following  proceedings: 

13  "(1)  any  proceeding  to  which  section  557(a)  of 

14  this  title  applies; 

15  "(2)  any  rulemaking  proceeding  with  respect  to 

16  which  an  agency  is  required  by  section  553  of  this  title 

17  to  afford  public  notice  and  opportunity  for  participation 

18  by  interested  persons:  Provided,  That  for  purposes  of 

19  this  section  the  exemption  from  such  requirements  in 

20  section  553(a)  (2)  of  matters  relating  to  public  prop- 

21  erty,  loans,  grants,  benefits,  or  contracts  shall  not  be 

22  effective;  or 

23  "(3)  any  proceedim:  to  prepare  an  environmental 

24  impact  statement  required  by  section  102(2)  (c)  of  the 

25  National  Environmental  Policy  Act. 
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1  "(b)   in  any  agency  proceeding  which  is  subject  to 

2  subsection  (a)  of  this  .section,  except  to  the  extent  required 

3  fur  the  disposition  of  ex  parte  matters  as  authorized  by 

4  law — 


5  no  interested  person  (including  members  or 

(3  employees  of  other  government  agencies)  shall  make  or 

7  cause  to  be  made  to  any  member  of  the  agency  in  ques- 

8  tion,  hearing  examiner,  or  employee  who  is  or  may  be 

9  involved  in  the  decisional  process  of  said  proceeding,  an 

10  ex  parte  communication  relevant  to  the  events  of  the 

11  proceeding; 

12  "  (2)  no  member  of  the  agency  in  question,  hearing 

13  examiner,  or  employee  who  is  or  may  be  involved  in  the 

14  decisional  process  of  said  proceeding,  shall  make  or 

15  cause  to  be  made  to  an  interested  person  an  ex  parte 

16  communication  relevant  to  the  merits  of  the  proceeding: 

17  "(3)  a  member  of  the  agency  in  question,  hearing 

18  examiner,  or  employee  who  is  or  may  be  involved  in  the 

19  decisional  process  of  said  proceeding,  who  receives  a 

20  communication  in  violation  of  this  subsection  shall  place 

21  in  the  public  record  of  the  proceeding — 

22  "  (A)  written  material  submitted  in  violation  of 

23  this  subsection ;  or 

24  "(B)  memorandums  stating  the  substance  of 
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1  all  oral  communications  submitted  in  violation  of 

2  this  subsection ;  or 

3  "(C)  responses  to  the  materials  described  in 
•i  subparagraphs  (A)  and  (B)  of  this  subsection; 

5  "  (4)  upon  receipt  of  a  communication  in  violation 

(i  of  this  subsection  from  a  party  to  any  proceeding  to 

7  which  this  section  applies,  the  hearing  examiner  or  em- 

8  plovee  presiding  at  the  hearings  may,  to  the  extent 

9  consistent  with  the  interests  of  justice  and  the  policy 

10  of  the  underlying  statutes,  require  the  persons  or  party  to 

11  show  cause  why  his  claim  or  interest  in  the  proceeding 

12  should  not  be  discussed,  denied,  disregarded,  or  other- 

13  wise  adversely  affected  by  virtue  of  such  violation:  and 

14  "(5)  the  prohibitions  of  this  subsection  shall  apply 

15  at  such  time  as  the  agency  shall  designate,  having  duo 
1G  regard  for  the  public  interest  in  open  decisionmaking 

17  by  agencies,  but  in  no  case  shall  they  apply  later  than 

18  the  time  at  which  a  proceeding  is  noticed  for  hearing 

19  or  opportunity  for  participation  by  interested  persons 

20  unless  the  person  is  responsible  for  the  communication 

21  has  knowledge  that  it  will  be  noticed,  in  which  case 

22  said  prohibition  shall  apply  at  the  time  of  his  acquisition 

23  of  such  knowledge. 

24  "(e)  Each  agency  subject  to  the  requirements  of  this 


2.")    section  shall,  within  one  hundred  and  eighty  days  after  the 
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1  enactment  of  this  section,  following  published  notice  in 

2  the  Federal  Register  of  at  least  thirty  (lays  and  opporfu- 
;j  nitv  for  written  comment  by  interested  persons,  promul- 
4  gate  regulations  to  implement  the  requirements  of  subsec- 
.">  tion  (h)  of  this  section.  Any  citizen  or  person  resident 
(i  in  the  United  States  may  bring  a  proceeding  in  the  United 

7  States  Court   of  Appeals   for  the   District   of  Columbia 

8  Circuit— 

U  "(1)   to  require  any  agency  to  promulgate  such 

10  regulations  if  such  agency  lias  not  promulgated  such 

11  regulations  within  the  time  period  specified  herein; 
.12  "(2)  to  set  aside  agency  regulations  issued  pursu- 

13  ant  to  this  subsection  that  are  not  in  accord  with  the 

14  requirements  of  subsection  (b)  of  this  section;  and  to 

15  require  the  promulgation  of  regulations  that  arc  in 
1(>  accord  with  such  subsection. 

17  "  (d)  The  district  courts  of  the  United  States  shall  have 

18  jurisdiction  to  enforce  the  requirements  of  subsection  (b) 

19  of  this  section  by  declaratory  judgment,  injunctive  relief, 

20  or  otherwise.  Such  action  may  be  brought  by  any  citizen 

21  of  or  person  resident  in  the  United  States.  Such  actions 

22  shall  be  brought  in  the  district  wherein  the  plaintiff  re- 

23  sides  or  has  his  principal  place  of  business  or  where  the 
2i  agency  in  question  has  its  headquarters.  Where  a  person 
25  other  than  an  agency,  agency  member,  hearing  examiner. 
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1  or  employee  is  alleged  to  have  participated  in  a  violation 

2  of  the  requirements  of  subsection  (b)  of  this  section  such 

3  person  may.  hut  need  not  he  joined  with  the  agency  as 

4  a  party  defendant;  for  purposes  of  joining  such  person 

5  as  a  party  defendant,  service  may  be  had  on  such  person 

6  in  any  district.  Among  other  forms  of  equitable  relief,  the 

7  court  may  require  that  any  ex  parte  communication  made 

8  or  received  in  violation  of  the  requirements  of  subsection 

9  (1))  of  this  section  be  published,  and,  having  due  regard 

10  for  orderly  administration  and  the  public  interest,  may 

11  set  aside  any  agency  action  taken  in  a  proceeding  with 

12  respect  to  which  the  violation  occurred. 

13  "(e)   In  any  action  brought  pursuant  to  subsection 

14  (c)  or  (d)  of  this  subsection,  cost  of  litigation  (includ- 

15  ing  reasonable  attorney's  and  expert  witness  fees)  may 
3G  be  apportioned  to  the  original  parties  or  their  successors 

17  in  interest  whenever  the  court  determines  such  award  is 

18  appropriate." 

19  Sec.  C>.  This  title  and  the  amendments  made  by  this 

20  title  do  not  authorize  withholding  of  information  or  limit 

21  the  availability  of  records  to  the  public  except  as  provided  in 

22  this  title.  This  title  is  not  to  be  construed  as  authority  to 

23  withhold  information  from  Congress. 


[From  the  Congressional  Record — House,  Mar.  18,  1975] 


(H1939-H  1942) 
Government  in  the  Sunshine  Act 

(  Mr.  Fascell  asked  and  was  given  permission  to  extend  his  remarks 
at  this  point  in  the  Record  and  to  include  extraneous  matter.) 

Mr.  Fascell.  Mr.  Speaker,  I  am  today  reintroducing  the  Govern- 
ment in  the  Sunshine  bill  which  I  sponsored  in  the  93d  Congress.  More 
than  50  of  our  colleagues  joined  me  in  the  93d  sponsoring  this  impor- 
tant measure  which  would  require  that  all  meetings  of  multimember 
Federal  agencies  at  which  official  agency  business  is  considered  or  dis- 
cussed shall  be  open  to  the  public.  The  senior  Senator  from  Florida, 
Senator  Lawton  Chiles,  is  the  principal  sponsor  and  major  force 
behind  this  legislation  in  the  Senate  where  hearings  were  held  by  a 
Subcommittee  of  the  Government  Operations  Committee  last  year. 

The  very  concept  of  democracy  implies  open  Government,  where 
the  people  can  participate  or  at  least  know  what  actions  affecting  their 
lives  are  being  taken.  The  Congress  has  taken  important  steps  in  the 
last  several  years  to  open  up  its  own  proceedings.  In  1973,  the  House 
adopted  legislation  which  I  sponsored  amending  the  rules  to  strengthen 
the  requirement  for  open  hearings  and  open  committee  meetings  in- 
cluding meetings  for  the  markup  of  legislation.  Prior  to  that  action, 
56  percent  of  House  hearings  and  meetings  were  open  to  the  public 
in  1972.  In  contrast,  under  the  stronger  open  meetings  rule  adopted  in 
the  93d  Congress,  92  percent  of  all  House  committee  hearings  and 
markup  sessions  were  open  to  the  public  in  1974. 

At  the  beginning  of  this  Congress,  the  House  adopted  another  rule 
change  which  I  sponsored  to  require  that  House-Senate  conference 
committee  meetings  be  held  in  open  session  unless  a  majority  of  the 
conferees  of  either  body  voted  to  close  the  session.  The  Senate  Demo- 
cratic Caucus  and  the  Republican  conference  have  adopted  resolutions 
in  support  of  this  change,  and  implementing  legislation  is  now  pend- 
ing before  the  Senate  Rules  and  Administration  Committee. 

These  actions  have  served  to  significantly  open  up  the  legislative 
process  to  public  scrutiny  as  it  should  be.  The  most  effective  way  to 
restore  public  confidence  in  the  operation  of  the  Congress  and  to  erase 
doubt  sconcerning  possible  conflicts  of  interest,  is  to  do  away  with 
secrecy  and  make  the  process  more  open — so  that  the  public  can  fol- 
low committee  deliberations  and  know-how  decisions  are  reached  and 
for  what  reasons. 

The  public  has  an  equal  right  to  know  how  the  agencies  of  the 
executive  branch  are  interpreting  the  laws  enacted  by  the  Congress. 
The  legislation  I  am  introducing  today  would  provide  that  oppor- 
tunity, and  open  up  many  of  the  deliberations  of  Federal  agencies. 

I  hope  that  the  House  will  act  on  the  proposal  this  Congress.  I  urge 
the  support  of  all  Members  and  welcome  any  suggestions  for  strength- 
ening or  otherwise  perfecting  the  proposal.  The  active  support  for 
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meaningful  reforms  which  the  Members  of  the  94th  Congress  have 
demonstrated  gives  me  great  hope  that  efforts  to  open  up  the  delibera- 
tions of  the  executive  agencies  will  benefit  from  their  commitment  and 
make  the  Government  more  responsive  and  accessible  to  the  people. 
The  text  of  the  Government  in  the  Sunshine  proposal  follows : 

H.R.  5075 

A  bill  to  provide  that  meetings  of  Government  agencies  and  of  congressional  committees 
shall  be  open  to  the  public,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled, 

Section  1.  Short  Title. — This  Act  may  be  cited  as  the  "Government  in  the 
Sunshine  Act". 

Sec  2.  Declaration  of  Policy. — It  is  hereby  declared  to  be  the  policy  of  the 
United  States  that  the  public  is  entitled  to  the  fullest  practicable  information 
regarding  the  decisionmaking  processes  of  the  Federal  Government. 

Sec.  3.  Definitions. — For  purposes  of  this  Act — 

(1)  "National  defense"  means — 

(A)  the  protection  of  the  United  States  and  its  military  forces  against  actual 
or  potential  military  attack  by  a  foreign  power  ; 

(B)  the  obtaining  of  foreign  intelligence  information  deemed  essential  to  the 
military  defense  of  the  United  States  or  its  forces ; 

(G)  the  protection  of  information  essential  to  the  military  defense  of  the 
United  States  or  its  forces  against  foreign  intelligence  activities ;  or 

(D)  the  protection,  to  the  extent  specifically  found  necessary  by  the  President 
in  writing,  of  the  United  States  against  overthrow  of  the  Government  by  force ; 
and 

(2)  "Person"  includes  an  individual,  partnership,  corporation,  associated  gov- 
ernmental authority,  or  public  or  private  organization. 

AGENCY  PROCEDURES 

Sec  4.  (a)  This  section  applies,  according  to  the  provisions  thereof,  to  any 
agency,  as  defined  in  section  551(1)  of  title  5,  United  States  Code,  where  the 
body  comprising  the  agency  consists  of  two  or  more  members.  Except  as  pro- 
vided in  subsection  (b),  all  meetings  (including  meetings  to  conduct  hearings) 
of  such  agencies,  or  a  subdivision  thereof  authorized  to  take  action  on  behalf 
of  the  agency,  shall  be  open  to  the  public.  For  purposes  of  this  section,  a  meet- 
ing consists  of  any  procedure  by  which  official  agency  business  is  considered  or 
discussed  by  at  least  the  number  of  agency  meml)ers  (or  of  members  of  a  sub- 
division of  the  agency  authorized  to  take  action  on  behalf  of  the  agency),  re- 
quired to  take  action  on  behalf  of  the  agency. 

(b)  Subsection  (a)  shall  not  apply  to  any  portion  or  portions  of  an  agency 
meeting  where  the  agency  determines  by  a  vote  of  majority  of  its  entire  mem- 
bership, or,  in  the  case  of  a  subdivision  thereof  authorized  to  take  action  on  be- 
half of  the  agency,  a  majority  of  the  membership  of  such  subdivision,  that  such 
portion  or  portions  of  the  meeting — 

(1)  will  disclose  matters  necessary  to  be  kept  secret  in  the  interest  of  national 
defense  or  the  necessarily  confidential  conduct  of  the  foreign  policy  of  the 
United  States ; 

(2)  will  relate  solely  to  individual  agency  personnel  or  to  internal  agency  office 
management  and  administration  or  financial  auditing; 

(3)  will  tend  to  charge  with  crime  or  misconduct,  or  to  disgrace  any  person,  or 
will  represent  a  clearly  unwarranted  invasion  of  the  privacy  of  any  individual : 
Provided,  That  this  paragraph  shall  not  apply  to  any  Government  officer  or  em- 
ployee with  resist  to  his  official  duties  or  employment :  And  provided  further. 
That  as  applied  to  a  witness  at  a  meeting  this  paragraph  shall  not  apply  unless 
the  witness  requests  in  writing  that  the  meeting  be  closed  to  the  public; 

(4)  will  disclose  information  i>ertaining  to  any  investigation  conducted  for  law 
enforcement  pun>oses,  but  only  to  the  extent  that  the  disclosure  would  (A) 
interfere  with  enforcement  proceedings.  (P>)  deprive  a  person  of  a  right  to  a  fair 
source  and,  in  the  case  of  a  record  compiled  by  a  criminal  law  enforcement 
trial  or  an  impartial  adjudication,  (C)  disclose  the  identity  of  a  confidential 
authority  in  the  course  of  a  criminal  investigation,  or  by  an  agency  conducting 
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a  lawful  national  security  intelligence  investigation,  confidential  information  fur- 
nished only  by  the  confidential  source,  (I))  discloses  investigative  techniques 
and  procedures,  (E)  endanger  the  life  or  physical  safety  of  law  enforcement 
personnel;  or  (F)  in  the  case  <rf  an  agency  authorized  to  regulate  the  issuance 
or  trading  of  securities,  disclose  information  concerning  such  securities,  or  the 
markets  In  which  they  are  traded,  when  such  information  must  he  kept  confiden- 
tial in  order  to  avoid  premature  speculation  In  the  trading  of  such  securities;  or 

(5)  will  disclose  information  relating  to  the  trade  secrets  or  financial  or  com- 
mercial information  pertaining  specifically  to  a  given  person  where — 

(A)  a  Federal  statute  requires  the  information  to  l>e  kept  confidential  by 
Government  officers  and  employees :  or 

(B)  the  information  has  heen  obtained  by  the  Federal  Government  on  a  con- 
fidential basis  other  than  through  an  application  by  such  person  for  a  specific 
Government  financial  or  other  benefit  and  the  information  must  be  kept  secret 
in  order  to  prevent  grave  and  irreparable  injury  to  the  competitive  position  of 
such  person ; 

(6)  will  relate  to  the  conduct  or  disposition  (but  not  the  initiation)  of  a  case 
of  adjudication  governed  by  the  provisions  of  the  first  paragraph  of  section 
554(a)  of  title  5,  United  States  Code,  or  of  subsection  (1).  (2),  (4),  (5),  or  (6) 
thereof. 

A  separate  vote  of  the  agency  members,  or  the  members  of  a  subdivision 
thereof  authorized  to  take  action  on  behalf  of  the  agency,  shall  be  taken  with 
respect  to  each  agency  meeting  a  portion  or  portions  of  which  are  proposed  to  be 
closed  to  the  public  pursuant  to  this  subsection.  The  vote  of  each  agency  member 
participating  in  such  vote  shall  be  recorded  and  no  proxies  shall  be  allowed. 
Within  one  day  of  such  vote,  the  agency  shall  make  publicly  available  a  written 
copy  of  such  vote  and.  if  a  meeting  or  portion  thereof  is  closed  to  the  public,  a  full 
written  explanation  of  its  action. 

(c)  Each  agency  shall  make  public  announcement  of  the  date,  place,  and  sub- 
ject matter  of  each  meeting,  and  whether  open  or  closed  to  the  public,  at  least 
one  week  before  each  meeting.  Such  announcement  shall  be  made  unless  the 
agency  determines  by  a  vote  of  the  majority  of  its  members,  or  in  the  case  of  a 
subdivision  thereof  authorized  to  take  action  on  behalf  of  the  agency,  a  majority 
of  the  members  of  the  subdivision,  that  agency  business  requires  that  such  meet- 
ings be  called  at  an  earlier  date,  in  which  case  the  agency  shall  make  public 
announcement  of  the  date,  place,  and  subject  matter  of  such  meeting,  and 
whether  open  or  closed  to  the  public,  at  the  earliest  practicable  opportunity. 

(d)  A  complete  transcript  or  electronic  recording  adequate  to  fully  record  the 
proceedings  shall  be  made  of  each  meeting  of  each  agency  (whether  open  or 
closed  to  the  public).  Except  as  provided  in  subsection  (e)  of  this  section  a  copy 
of  the  transcript  or  electronic  recording  of  each  such  meeting,  together  with  any 
official  minutes  of  such  meeting,  shall  be  made  available  to  the  public  for  inspec- 
tion, and  additional  copies  of  any  such  transcript,  minutes,  or  recording  (or  a 
copy  of  a  transcription  of  the  electronic  recording),  shall  be  furnished  to  any 
person  at  the  actual  cost  of  duplication  or  transcription.  Notwithstanding  the 
provisions  of  subsection  (e).  in  the  case  of  meetings  closed  to  the  public,  the 
portion  of  such  transcript  made  available  for  public  inspection  or  electronic 
recording  shall  include  a  list  of  all  persons  attending  and  their  affiliation,  except 
for  any  portion  of  such  list  which  would  disclose  the  identity  of  a  confidential 
source,  or  endanger  the  life  or  physical  safety  of  law  enforcement  personnel. 

(e)  In  the  case  of  meetings  closed  to  the  public  pursuant  to  subsection  (b)  of 
this  section,  the  agency  may  delete  from  the  copies  of  transcripts,  electronic  re- 
cordings, and  minutes  made  available  or  furnished  to  the  public  pursuant  to 
subsection  (d)  of  this  section,  those  portions  which  the  agency  determines  by 
vote  of  a  majority  of  its  membership  consist  of  materials  specified  in  paragraph 
(1).  (2).  (3),  (4),  (5),  or  (6)  of  subsection  (b)  of  this  section.  A  separate  vote 
of  the  agency  shall  be  taken  with  respect  to  each  transcript,  electronic  recording, 
or  minutes.  The  vote  of  each  agency  member  participating  in  such  vote  shall  be 
recorded  and  published,  and  no  proxies  shall  be  allowed.  In  place  of  each  portion 
deleted  from  copies  of  the  meeting  transcript,  electronic  recording,  and  minutes 
made  available  to  the  public,  the  agency  shall  supply  a  full  written  explanation 
of  why  such  portion  was  deleted  and  a  summary  of  the  substance  of  the  deleted 
portion  that  does  not  itself  disclose  information  specified  in  paragraph  (1),  (2), 
(3),  (4).  (5),  or  (6)  of  subsection  (b).  The  agency  shall  maintain  a  complete 
verbatim  copy  of  the  transcript,  or  a  complete  electronic  recording  of  each 
meeting  (including  those  portions  deleted  from  copies  made  available  to  the 
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public),  for  a  period  of  at  least  two  years  after  such  meeting,  or  until  one  year 
after  the  conclusion  of  any  proceeding  with  respect  to  which  the  meeting,  or  a 
portion  thereof,  was  held,  whichever  occurs  later. 

if)  Each  agency  subject  to  the  requirements  of  this  section  shall,  within  three 
hundred  and  sixty  days  after  the  enactment  of  this  Act,  following  consultation 
with  the  Administrative  Conference  of  the  United  States  and  published  notice 
in  the  Federal  Register  of  at  least  thirty  days  and  opportunity  for  written  com- 
ment by  any  persons,  promulgate  regulations  to  implement  the  requirements  of 
subsections  (a)  through  (e)  inclusive  of  this  section.  Such  regulations  must,  prior 
to  final  promulgation,  receive  the  approval  in  writing  of  the  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  certifying  that  in  his  opinion  the  regulations 
are  in  accord  with  the  requirements  of  this  section.  Any  citizen  or  person  resi- 
dent in  the  United  States  may  bring  a  proceediing  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit — 

(1)  to  require  an  agency  to  promulgate  such  regulations  if  such  agency  has  not 
promulgated  such  regulations  within  the  time  period  specified  herein ;  or 

(2)  to  set  aside  agency  regulations  issued  pursuant  to  this  subsection  that  are 
not  in  accord  with  the  requirements  of  subsections  (a)  through  (e)  inclusive 
of  this  section,  and  to  require  the  promulgation  of  regulations  that  are  in  accord 
with  such  subsections. 

(g)  The  district  courts  of  the  United  States  shall  have  jurisdiction  to  enforce 
the  requirements  of  subsections  (a)  through  (e)  inclusive  of  this  section  by 
declaratory  judgment,  injunctive  relief,  or  otherwise.  Such  actions  shall  be 
brought  within  sixty  days  after  the  meeting  whose  closing  is  challenged  as  a  viola- 
tion of  this  section :  Provided,  That  if  public  notice  of  such  meeting  was  not  pro- 
vided by  the  agency  in  accordance  with  the  requirements  of  this  section,  such 
action  shall  be  brought  within  sixty  days  of  such  meeting  or  such  public  announce- 
ment, whichever  is  the  later.  Such  actions  shall  be  brought  against  an  agency  and 
its  members  by  any  citizen  or  person  resident  in  the  United  States.  Such  actions 
may  be  brought  in  the  district  wherein  the  plaintiff  resides,  or  has  his  principal 
place  of  business,  or  where  the  agency  in  question  has  its  headquarters.  In  such 
actions  a  defendant  shall  serve  his  answer  within  twenty  days  after  the  service 
of  the  complaint.  The  burden  is  on  the  agency  to  sustain  its  action.  Except  as  to 
causes  the  court  considers  of  greater  importance,  proceedings  before  the  district 
court,  as  authorized  by  this  paragraph,  take  precedence  on  the  docket  over  all 
other  causes  and  shall  be  assigned  a  hearing  and  trial  at  the  earliest  practicable 
date  and  expedited  in  every  way.  In  deciding  such  cases  the  court  may  examine 
any  portion  of  a  meeting  transcript  or  electronic  recording  that  was  deleted  from 
the  publicly  available  copy  and  may  take  such  additional  evidence  as  it  deeems 
necessary.  Among  other  forms  of  equitable  relief,  including  the  granting  of  an  in- 
junction against  future  violations  of  this  section,  the  court  may  require  that  any 
portion  of  a  meeting  transcript  or  electronic  recording  improperly  deleted  from 
the  publicly  available  copy  be  made  publicly  available  for  inspection  and  copying, 
and,  having  due  regard  for  orderly  administration  and  the  public  interest,  may 
set  aside  any  agency  action  taken  or  discussed  at  an  agency  meeting  improperly 
closed  to  the  public.  The  jurisdiction  of  the  district  courts  under  this  subsection 
shall  be  concurrent  with  that  of  any  other  court  otherwise  authorized  by  law  to 
review  agency  action.  Any  such  court  may,  at  the  application  of  any  person 
otherwise  properly  a  party  to  a  proceeding  before  such  court  to  review 
an  agency  action,  inquire  into  asserted  violations  by  the  agency  of  the  require- 
ments of  this  section  and  afford  the  relief  authorized  by  this  section  in  the  case 
of  proceedings  by  district  courts. 

(h)  In  any  action  brought  pursuant  to  subsection  (f )  or  (g)  of  this  section,  the 
reasonable  costs  of  litigation  ( including  reasonable  fees  for  attorneys  and  expert 
witnesses)  may  be  apportioned  to  the  original  parties  or  their  successors  in  inter- 
est whenever  the  court  determines  such  award  is  appropriate.  In  the  case  of  ap- 
portionment of  costs  against  an  agency  or  its  members,  the  costs  may  be  assessed 
by  the  court  against  the  United  States. 

(i)  The  agencies  subject  to  the  requirements  of  this  section  shall  annually 
report  to  Congress  regarding  their  compliance  with  such  requirements,  includ- 
ing a  tabulation  of  the  total  number  of  agency  meetings  open  to  the  public,  the 
total  number  of  meetings  closed  to  the  public,  the  reasons  for  closing  such  meet- 
ings, and  a  description  of  any  litigation  brought  against  the  agency  under  this 
section. 

Sec  5.  Title  5  of  the  United  Code  is  amended  by  adding  after  section  557 
the  following : 
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"EX  PARTE  COMMUNICATIONS  IN  AGENCY  PROCEEDING 

"Sec.  557A.  (a)  Definitions. — For  purposes  of  this  section — 
"(1)  'Ex  parte  communication*  means  a  communication  relevant  to  an  on-the- 
record  agency  proceeding  where  such  communication  is  not  made  on  the  record, 
or  openly  at  a  scheduled  hearing  session  in  such  proceeding,  and  reasonahle  notice 
thereof  is  not  given  to  all  parties  to,  or  intervenors  in,  such  proceedings. 

"(2)  'Interested  person'  means  any  person  (including  a  member  or  employee  of 
any  Government  agency  or  authority)  other  than  a  member  or  employee  of  the 
agency  before  which  the  on-the-record  proceeding  is  pending  who  communicates 
with  an  agency  member  or  employee  with  respect  to  any  such  on-the-record  agency 
proceeding. 

"(3)  'On-the-record  agency  proceeding'  means  any  proceeding  before  any 
agency  where  the  agency  action,  or  a  portion  thereof,  is  required  by  law  to  be 
determined  on  the  record  after  an  opportunity  for  an  agency  hearing. 

"(b)  This  section  applies  to  any  on-the-record  agency  proceeding. 

"(c)  In  any  agency  proceeding  which  is  subject  to  subsection  (b)  of  this  sec- 
tion— 

"(1)  no  interested  person  shall  make  or  cause  to  be  made  to  any  member  of  the 
agency  in  question,  administrative  judge,  or  employee  who  is  or  may  be  involved 
in  the  decisional  process  of  the  proceeding  any  ex  parte  communication  ; 

"(2)  no  member  of  the  agency  in  question,  administrative  judge,  or  employee 
who  is  or  may  be  involved  in  the  decisional  process  of  the  proceeding  shall  make 
or  cause  to  be  made  to  an  interested  person  any  ex  parte  communication ; 

"(3)  a  member  of  the  agency  in  question,  administrative  judge,  or  employee 
who  is  or  may  be  involved  in  the  decisional  process  of  the  proceeding,  who  re- 
ceives a  communication  in  violation  of  this  subsection,  shall  place  in  the  public 
record  of  the  proceeding — 

"(A)  any  written  material  submitted  in  violation  of  this  subsection;  and 

"(B)  a  memorandum  stating  the  substance  of  each  oral  communication  sub- 
mitted in  violation  of  this  subsection  ;  and 

"(C)  responses,  if  any.  to  the  materials  described  in  subparagraphs  (A)  and 
(B)  of  this  subsection  ; 

"(4)  upon  obtaining  knowledge  of  a  communication  in  violation  of  this  subsec- 
tion prompted  by  or  from  a  party  or  intervenor  to  any  proceeding  to  which  this 
section  applies,  the  agency  members  or  member,  the  administrative  judge,  or 
employee  presiding  at  the  hearings  may,  to  the  extent  consistent  with  the  in- 
terests of  justice  and  the  policy  of  the  underlying  statutes,  require  the  party 
or  intervenors  to  show  cause  why  his  claim  or  interest  in  the  proceeding  should 
not  be  dismissed,  denied,  disregarded,  or  otherwise  adversely  affected  by  virtue 
of  such  violation. 

"(d)  The  prohibitions  of  this  section  shall  not  apply — 

"  ( 1 )  to  any  proceeding  to  the  extent  required  for  the  disposition  of  ex  parte 
matters  as  authorized  by  law  ; 

"(2)  to  any  written  communication  from  persons  who  are  neither  parties  or 
intervenors  to  the  proceeding,  nor  government  officials  acting  in  their  official 
capacity,  where  such  communications  are  promptly  placed  in  the  public  docket 
file  of  the  proceedings. 

"(e)  The  prohibitions  of  this  section  shall  apply  at  such  time  as  the  agency 
shall  designate,  having  due  regard  for  the  public  interest  in  open  decisionmaking 
by  agencies,  but  in  no  case  shall  they  apply  later  than  the  time  at  which  a  pro- 
ceeding is  notice  for  hearing.  If  a  person  responsible  for  the  communication  has 
knowledge  that  the  proceeding  will  be  noticed,  the  prohibitions  of  this  section 
shall  apply  at  the  time  of  his  acquisition  of  such  knowledge.  In  the  case  of  any 
person  who  files  with  an  agency  any  application,  petition,  or  other  form  of  re- 
quest for  agency  action,  the  prohibitions  of  this  section  shall  apply,  with  respect 
to  communications  with  such  person,  commencing  at  the  time  of  such  filing  or  at 
the  time  otherwise  provided  by  this  subsection,  whichever  occurs  first. 

"(f)  Every  agency  notice  of  an  opportunity  for  participation  bv  interested 
persons  in  a  hearing  shall  contain  a  statement  as  follows  : 

"(1)  if  such  notice  relates  to  an  on-the-record  agency  proceeding,  it  shall  state 
that  the  proceeding  is  subject  to  the  provisions  of  this  section  with  respect  to 
ex  parte  communications ; 

"(2)  if  such  notice  relates  to  an  agency  proceeding  not  on-the-record,  it  shall 
state  that  the  proceeding  is  not  subject  to  the  provisions  of  this  section  with 
respect  to  ex  parte  communications. 
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If  a  notice  of  hearing  with  respect  to  any  proceeding  before  an  agency  fails  to 
comply  with  this  section,  the  proceeding  shall  be  deemed  to  be  an  on-the-record 
agency  proceeding  for  purposes  of  ex  parte  communications. 

"(g)  Each  agency  subject  to  the  requirements  of  this  section  shall,  within 
three  hundred  and  sixty  days  after  the  enactment  of  this  section,  following  con- 
sultation with  the  Administrative  Conference  of  the  United  States  and  published 
notice  in  the  Federal  Register  of  at  least  thirty  days  and  opportunity  for  written 
comment,  promulgate  regulations  to  implement  the  requirements  of  this  section. 
Any  citizen  or  person  resident  in  the  United  States  may  bring  a  proceeding  in 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit — 

"(1)  to  require  any  agency  to  promulgate  regulations  if  the  agency  has  not 
promulgated  such  regulations  within  the  time  period  specified ;  or 

"(2)  to  set  aside  agency  regulations  issued  pursuant  to  this  subsection  that 
are  not  in  accord  with  the  requirements  of  this  section,  and  to  require  the  promul- 
gation of  regulations  that  are  in  accord  with  this  section. 

"(h)  Nothing  in  this  section  shall  be  construed  to  permit,  any  communication 
which  is  prohibited  by  any  other  provision  of  law,  or  to  prohibit  any  agency  from 
adopting,  by  rule  or  otherwise,  prohibitions  or  regulations  governing  ex  parte 
communications  which  are  additional  to,  or  more  stringent  than,  the  requirements 
of  this  section. 

"(i)  The  district  courts  of  the  United  States  shall  have  jurisdiction  to  enforce 
the  requirements  of  subsections  (c)  and  (e)  of  this  section  by  declaratory  judg- 
ment, injunctive  relief,  or  otherwise.  The  action  may  be  brought  by  any  citizen 
of  or  person  resident  in  the  United  States.  The  action  shall  be  brought  in  the 
district  wherein  the  plaintiff  resides  or  has  his  principal  place  of  business,  or 
where  the  agency  in  question  has  its  headquarters.  Where  a  person  other  than 
an  agency,  agency  member,  administrative  judge,  or  employee  is  alleged  to  have 
participated  in  a  violation  of  the  requirements  of  this  section,  such  person  may, 
hut  need  not,  be  joined  as  a  party  defendant ;  for  purposes  of  joining  such  person 
as  a  party  defendant,  service  may  be  had  on  such  person  in  any  district.  Among 
other  forms  of  equitable  relief,  the  court  may  require  that  any  ex  parte  com- 
munication made  or  received  in  violation  of  the  requirements  of  this  section  be 
published,  and,  having  due  regard  for  orderly  administration  and  the  public 
interest,  may  set  aside  any  agency  action  taken  in  a  proceeding  where  the  viola- 
tion occurred.  The  jurisdiction  of  the  district  courts  under  this  subsection  shall 
be  concurrent  with  that  of  any  other  court  otherwise  authorized  by  law  to  review 
agency  action.  Any  such  court  may,  at  the  application  of  any  person  otherwise 
properly  a  party  to  a  proceeding  before  such  court  to  review  an  agency  action, 
inquire  into  asserted  violations  by  the  agency  of  the  requirements  of  this  section, 
and  afford  the  relief  authorized  by  this  section  in  the  case  of  proceedings  by 
district  courts. 

"(j)  In  any  action  brought  pursuant  to  subsections  (g)  and  (i)  of  this  section, 
the  cost  of  litigation  (including  reasonable  fees  for  attorneys  and  expert  wit- 
nesses) may  be  apportioned  to  the  original  parties  or  their  successors  in  interest 
whenever  the  court  determines  such  award  is  appropriate." 

Sec.  0.  This  Act  and  the  amendments  made  by  this  Act  do  not  authorize  with- 
holding of  information  or  limit  the  availability  of  records  to  the  public  except  as 
provided  in  this  title.  This  Act  does  not  authorize  any  information  to  he  withheld 
from  Congress. 
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IX  THE  HOUSE  OF  REPRESENTATIVES 

Sf.PI  EMBER  26.  1975 

Mr.  Fascell  (for  himself  and  Ms.  Aaron)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  Government  Operations 


A  BILL 

To  provide  that  meetings  of  Government  agencies  shall  be  open 
to  the  public,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresentv- 

2  h'res  of  the  United  States  of  America  in  Congress  assemble-1. 

3  Section  1.  Short  Title. — This  Act  may  be  cited  m 

4  the  "Government  in  the  Sunshine  Act". 

5  Sec.  2.  Declaration  of  Policy— It  Is  hereby  de- 
ft  clared  to  be  the  policy  of  the  United  Srates  that  die  public 

7  is  entitled  to  the  fullest  practicable  information  regardinE: 

8  the  decisionmaking  processes  of  the  Federal  Governmenr. 

9  It  is  the  purpose  of  this  Act  to  provide  the  public  with  such 

10  information,  while  protecting  the  rights  of  indivduals  and 

11  the  ability  of  the  Government  to  cany  out  its  responsibilities. 

I 
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J  Sec.  3.  Definitions— For  purposes  of  this  Act  the 

2  term,  "person"  includes  an  individual,  partnership,  cor- 

3  poration,  association,  or  public  or  private  organization  other 

4  than  an  agency. 

5  AGENCY  PROCEDURES 

6  Sec.  4.  (a)  This  section  applies,  according  to  the  pro- 

7  visions  thereof,  to  the  Federal  Election  Commission  and  to 

8  any  agency,  as  defined  in  section  551  (1)  of  title  5,  United 

9  States  Code,  where  Lhe  collegial  body  comprising  the  agency 

10  consists  of  two  or  more  individual  members,  at  least  a  major- 

11  ity  of  whom  are  appointed  to  such  position  by  the  President 

12  with  the  advice  and  consent  of  the  Senate.  Except  as  provided 

13  in  subsection  (b),  all  meetings  of  such  collegial  body,  or  of 

14  a  subdivision  thereof  authorized  to  take  action  on  behalf  of 
^  the  agency,  shall  be  open  to  the  public.  For  purposes  of  this 

section,  a  meeting  means  the  deliberations  of  at  least  the 
number  of  individual  agency  members  required  to  take  action 
on  behalf  of  the  agency  where  such  deliberations  concern  the 

19  joint  conduct  or  disposition  of  official  agency  business. 

20  (b)  Except  where  the  agency  finds  that  the  public  in- 

21  terest  requires  otherwise,  (1)  subsection  (a)  shall  not  apply 

22  to  any  agency  meeting,  or  any  portion  of  an  agency  meeting, 

23  or  to  any  meeting,  or  any  portion  of  a  meeting,  of  a  sub- 

24  division  thereof  authorized  to  take  action  on  behalf  of  the 
2^  agency,  and,  (2)  the  requirements  of  subsections  (c)  and 
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1  (d)  shall  not  apply  to  any  information  pertaining  to  such 

2  meeting  otherwise  required  hy  this  section  to  be  disclosed  to 

3  the  public,  where  the  agency,  or  the  subdivision  thereof  con- 

4  ducting  the  meeting,  properly  determines  that  such  portion 

5  or  portions  of  its  meeting,  or  such  information,  can  be  reason- 

6  ably  expected  to — 

7  (1)   disclose  matters   (A)   specifically  authorized 

8  under  criteria  established  by  an  Executive  order  to  be 

9  kept  secret  in  the  interests  of  national  defense  or  foreign 

10  policy  and  (B)  are  in  fact  properly  classified  pursuant 

11  to  such  Executive  order; 

12  (2)  relate  solely  to  the  agency's  own  internal  per- 

13  sonnel  rules  and  practices; 

(3)  disclose  information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly  unwarranted  inva- 
sion  of  personal  privacy; 

(4)  involve  accusing  any  person  of  a  crime,  or 
formally  censuring  any  person; 

19  (5)  disclose  information  contained  in  investigatory 

2^         records  compiled  for  lawr  enforcement  purposes,  but  only 

21  to  the  extent  that  the  disclosure  would  (A)  interfere 

22  with  enforcement  proceedings,   (B)  deprive  a  person 
of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 

24  (C)   constitute  an  unwarranted  invasion  of  personal 

privacy,   (D)   disclose  the  identity  of  a  confidential 
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1  source,   (E)  in  the  case  of  a  record  compiled  by  a 

2  criminal  law  enforcement  authority  in  the  course  of  a 

3  criminal  investigation,  or  by  an  agency  conducting  a 

4  lawful  national  security  intelligence  investigation,  dis- 

5  close  confidential  information  furnished  only  by  the  con- 

6  fidential  source,   (F)   disclose  investigative  techniques 

7  and  procedures,  or  (G)  endanger  the  life  or  physical 

8  safety  of  law  enforcement  personnel; 

9  (6)  disclose  trade  secrets,  or  financial  or  commer- 

10  cial  information  obtained  from  any  person,  where  such 

11  trade  secrets  or  other  information  could  not  be  obtained 

12  by  the  agency  without  a  pledge  of  confidentiality,  or 

13  where  such  information  must  be  withheld  from  the  public 
*4         in  order  to  prevent  substantial  injury  to  the  competitive 

position  of  the  person  to  whom  such  information  relates ; 
(7)  disclose  information  which  must  be  withheld 
^         from  the  public  in  order  to  avoid  premature  disclosure  of 
an  action  or  a  proposed  action  by — 

19  (A)   an  agency  which  regulates  currencies, 

20  securities,   commodities,    or   financial  institutions 

21  where  such  disclosure  would   (i)   lead  to  serious 

22  financial  speculation  in  currencies,  securities,  or 
commodities,  or  (ii)  seriously  endanger  the  stability 

2^  of  any  financial  institution ; 
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2  (B)  any  agency  where  such  disclosure  would 

2  seriously  frustrate  implementation  of  the  proposed 

3  agency  action,  or  private  action  contingent  thereon: 

4  or 

5  (C)  any  agency  relating  to  the  purchase  by 

6  such  agency  of  real  property. 

7  This  paragraph  shall  not  apply  in  any  instance  where 

8  the  agency  has  already  disclosed  to  the  public  the  con- 

9  tent  or  nature  of  its  proposed  action,  or  where  the  agency 

10  is  required  by  law  to  make  such  disclosure  on  its  own 

11  initiative  prior  to  taking  final  agency  action  on  such 

12  proposal; 

13  (8)  disclose  information  contained  in  or  related  to 

14  examination,  operating,  or  condition  reports  prepared  by, 

15  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

16  for  the  regulation  or  supervision  of  financial  institutions ; 

17  (9)  specifically  concern  the  agency's  participation 

18  in  a  civil  action  in  Federal  or  State  court,  or  the  initia- 

19  tion,  conduct,  or  disposition  by  the  agency  of  a  particular 

20  case  of  formal  agency  adjudication  pursuant  to  the  proce- 

21  dures  in  section  554  of  title  5,  United  States  Code,  or 

22  otherwise  involving  a  determination  on  the  record  after 

23  opportunity  for  a  hearing ;  or 

24  (10)  disclose  information  required  to  be  withheld 
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1  from  the  public  by  any  other  statute  establishing  particu- 

2  lar    criteria    or    referring    to    particular    types  of 

3  information. 

4  (c)(1)  Action  under  subsection  (b)  shall  be  taken  only 

5  when  a  majority  of  the  entire  membership  of  the  agency,  or 

6  of  the  subdivision  thereof  authorized  to  conduct  the  meeting 

7  on  behalf  of  the  agency,  votes  to  take  such  action.  A  separate 

8  vote  of  the  agency  members,  or  the  members  of  a  subdivision 

9  thereof,  shall  be  taken  with  respect  to  each  agency  meeting  a 

10  portion  or  portions  of  which  are  proposed  to  be  closed  to  the 

11  public  pursuant  to  subsection  (b) ,  or  with  respect  to  any 

12  information  which  is  proposed  to  be  withheld  under  subsec- 

13  tion  (b) .  A  single  vote  may  be  taken  with  respect  to  a  series 

14  of  meetings,  a  portion  or  portions  of  which  are  proposed  to 

15  be  closed  to  the  public,  or  with  respect  to  any  information 

16  concerning  such  series  of  meetings,  so  long  as  each  meeting  in 

17  such  series  involves  the  same  particular  matters,  and  is 

18  scheduled  to  be  held  no  more  than  thirty  days  after  the  initial 

19  meeting  in  such  series.  The  vole  of  each  agency  member  par- 

20  ticipating  in  such  vote  shall  be  recorded  and  no  proxies  shall 

21  be  allowed.  Whenever  any  person  whose  interest s  may  be 

22  directly  affected  by  a  meeting  requests  that  the  agency  close 

23  ;t  portion  or  portions  of  the  meeting  to  the  public  for  any  of 

24  t})(.  reasons  referred  to  in  paragraphs  [S)f  (4),  or  (5)  of 

25  subsection  (b),  the  agency  shall  vote  whether  to  close1  such 
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1  meeting,  upon  request  of  any  one  of  its  members.  Within  one 

2  day  of  any  vote  taken  pursuant  to  this  paragraph,  the  agency 

3  shall  make  publicly  available  a  written  copy  of  such  vote. 

4  (2)  If  a  meeting  or  portion  thereof  is  closed  to  the 

5  public,  the  agency  shall,  within  one  day  of  the  vote  taken 

6  pursuant  to  paragraph  (1)  of  this  subsection,  make  publicly 

7  available  a  full  written  explanation  of  its  action  closing  the 

8  meeting,  or  portion  thereof,  together  with  a  list  of  all  persons 

9  expected  to  attend  the  meeting,  and  their  affiliation. 

10  (3)  Any  agency,  a  majority  of  whose  meetings  will 

11  properly  be  closed  to  the  public,  in  whole  or  in  part,  pursuant 

12  to  paragraphs  (6),   (7)  (A),   (8),  or  (9)  of  subsection 

13  (b),  or  any  combination  thereof,  may  provide  by  regulation 

14  for  the  closing  of  such  meetings,  or  portion  of  such  meetings, 

15  so  long  as  a  majority  of  the  members  of  the  agency,  or  of  the 

16  subdivision  thereof  conducting  the  meeting,  votes  at  the 

17  beginning  of  such  meeting,  or  portion  thereof,  to  close  the 

18  meeting,  and  a  copy  of  such  vote  is  made  available  to  the 

19  public.  The  provisions  of  this  subsection,  and  subsection  (d), 

20  shall  not  apply  to  any  meeting  to  which  such  regulations 

21  apply:  Provided,  That  the  agency  shall,  except  to  the  extent 

22  that  the  provisions  of  subsection  (b)  may  apply,  provide 

23  the  public  with  public  announcement  of  the  date,  place,  and 

24  subject  matter  of  the  meeting  at  the  earliest  practicable 

25  opportunity. 
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1  (d)  In  the  case  of  each  meeting,  the  agency  shall  make 

2  public  announcement,  at  least  one  week  before  the  meeting, 

3  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 

4  open  or  closed  to  the  public,  and  the  name  and  phone  number 

5  of  the  official  designated  by  the  agency  to  respond  to  requests 

6  for  information  about  the  meeting.  Such  announcement  shall 

7  be  made  unless  a  majority  of  the  members  of  the  agency, 

8  or  of  the  members  of  the  subdivision  thereof  conducting  the 

9  meeting,  determines  by  a  vote  that  agency  business  requires 

10  that  such  meetings  be  called  at  an  earlier  date,  in  which  case 

11  the  agency  shall  make  public  announcement  of  the  date, 

12  place,  and  subject  matter  of  such  meeting,  and  whether  open 

13  or  closed  to  the  public,  at  the  earliest  practicable  opportunity. 

14  The  subject  matter  of  a  meeting,  or  the  determination  of  the 

15  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 

16  to  the  public,  may  be  changed  following  the  public  announce- 

17  ment  required  by  this  paragraph  if,  (1)  a  majority  of  the 

18  entire  membership  of  the  agency,  or  of  the  subdivision 

19  thereof  conducting  the  meeting,  determines  by  a  vote  that 

20  agency  business  so  requires,  and  that  do  earlier  announce- 

21  ment  of  the  change  was  possible,  and.  (2)  the  agency  pub- 
2'l  lielv  announces  such  change  at  the  earliest  practicable  oppor- 

23  tunity.  Immediately  following  the  public  announcement  re- 

24  quired  by  this  paragraph,  notice  of  such  announcement  shall 

25  also  be  submitted  for  publication  in  the  Federal  Register. 
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1  (c)  A  complete  transcript  or  electronic  recording  ade- 

2  quate  to  fully  record  the  proceedings  shall  he  made  of  each 

3  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 

4  cept  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 

5  public  pursuant  to  paragraph  (9)  of  subsection  (b).  The 

6  agency  shall  make  promptly  available  to  the  public,  in  a  place 

7  easily  accessible  to  the  public,  the  complete  transcript  or  elec- 

8  Ironic  recording  of  the  discussion  at  such  meeting  of  any 

9  item  on  the  agenda,  or  of  the  testimony  of  any  witness  re- 

10  ceived  at  such  meeting,  where  no  significant  portion  of  such 

11  discussion  or  testimony  contains  any  information  specified 

12  in  paragraphs  (1)  through  (10)  of  subsection  (b) .  Copies 

13  of  such  transcript,  or  a  transcription  of  such  electronic  re- 

14  cording  disclosing  the  identity  of  each  speaker,  shall  be  fur- 

15  nished  to  any  person  at  the  actual  cost  of  duplication  or 
!6  transcription.  The  agency  shall  maintain  a  complete  ver- 
n  batim  copy  of  the  transcript,  or  a  complete  electronic  record- 

18  ing  of  each  meeting,  or  portion  of  a  meeting,  closed  to  the 

19  public,  for  a  period  of  at  least  two  years  after  such  meeting, 

20  or  until  one  year  after  the  conclusion  of  any  agency  pro- 

21  ceeding  with  respect  to  which  the  meeting,  or  a  portion 

22  thereof,  was  held,  whichever  occurs  later. 

23  (f)  Each  agency  subject  to  the  requirements  of  this  sec- 

24  tion  shall,  within  one  hundred  and  eighty  days  after  the  en- 
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1  actment  of  this  Act,  following  consultation  with  the  Office  of 

2  the  Chairman  of  the  Administrative  Conference  of  the  United 

3  States  and  published  notice  in  the  Federal  Register  of  at  least 

4  thirty  days  and  opportunity  for  written  comment  by  any 

5  persons,  promulgate  regulations  to  implement  the  require- 

6  ments  of  subsections  (a)  through  (e)  of  this  section.  Any 

7  person  may  bring  a  proceeding  in  the  United  States  Dis- 

8  triet  Court  for  the  District  of  Columbia  to  require  an  ageiww- 

9  to  promulgate  such  regulations  if  such  agency  has  not  pro- 

10  mulgated  such  regulations  within  the  time  period  specified 

11  herein.  Any  person  may  bring  a  proceeding  in  the  United 

12  States  Court  of  Appeals  for  the  District  of  Columbia  to  set 

13  aside  agency  regulations  issued  pursuant  to  this  subsection 

14  that  are  not  in  accord  with  the  requirements  of  subsections 

15  (a)  through  (e)  of  this  section,  and  to  require  the  promulga- 

16  tion  of  regulations  that  are  in  accord  with  such  subsections. 

17  (g)  The  district  courts  of  the  United  States  have  juris- 

18  diction  to  enforce  the  requirements  of  subsections  (a) 

19  through  (e)  of  this  section  by  declaratory  judgment,  injunc- 

20  tive  relief,  or  other  relief  as  may  be  appropriate.  Such  actions 

21  may  be  brought  by  any  person  against  an  agency  or  its  mem- 

22  hers  prior  to,  or  within  sixty  days  after,  the  meeting  out  of 

23  which  the  violation  of  this  section  arises,  except  that  if  public 

24  announcement  of  such  meeting  is  not  initially  provided  by  the 

25  agency  in  accordance  with  the  requirements  of  this  section, 
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1  such  action  may  be  instituted  pursuant  to  this  section  at  any 

2  time  prior  to  sixty  days  after  any  public  announcement  of 

3  such  meeting.  Before  bringing  such  action,  the  plaint  ill" 

4  shall  first  notify  the  agency  of  his  intent  to  do  so,  and  allow 

5  the  agency  a  reasonable  period  of  time,  not  to  exceed  fen 

6  days,  to  correct  any  violation  of  this  section,  except  that 

7  such  reasonable  period  of  time  shall  not  be  held  to  exceed 

8  two  working  days  where  notification  of  such  violation  is 

9  made  prior  to  a  meeting  which  the  agency  has  voted  to  close. 

10  Such  actions  may  be  brought  in  the  district  wherein  the 

11  plaintiff  resides,  or  has  his  principal  place  of  business,  or 

12  where  the  agency  in  question  has  its  headquarters.  In  stfch 

13  actions  a  defendant  shall  serve  his  answer  within  twenty  days 

14  after  the  service  of  the  complaint.  The  burden  is  on  the 

15  defendant  to  sustain  his  action.  In  deciding  such  cases  the 

16  court  may  examine  in  camera  any  portion  of  a  transcript  or 

17  electronic  recording  of  a  meeting  closed  to  the  public,  and 

18  may  take  such  additional  evidence  as  it  deems  necessary.  The 

19  court,  having  due  regard  for  orderly  administration  and  the 

20  public  interest,  as  well  as  the  interests  of  the  party,  may 

21  grant  such  equitable  relief  as  it  deems  appropriate,  includ- 

22  ing  granting  an  injunction  against  future  violations  of  this 

23  section,  or  ordering  the  agency  to  make  available  to  the  public 

24  the  transcript  or  electronic  recording  of  any  portion  of  a 

25  meeting  improperly  closed  to  the  public.  Except  to  the  extent 
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1  provided  in  subsection  (h)  of  this  section,  nothing  in  this  sec- 

2  tion  confers  jurisdiction  on  any  district  court  to  set  aside 

3  or  invalidate  any  agency  action  taken  or  discussed  at  an 

4  agency  meeting  out  of  which  the  violation  of  this  section 

5  arose. 

6  (h)  Any  Federal  court  otherwise  authorized  by  law  to 

7  review  agency  action  may,  at  the  application  of  any  person 

8  properly  participating  in  the  proceeding  pursuant  to  other 

9  applicable  law,  inquire  into  violations  by  the  agency  of  the 

10  requirements  of  this  section,  and  afford  any  such  relief  as  it 

11  deems  appropriate. 

12  (i)  The  court  may  assess  against  any  party  reason- 

13  able  attorney  fees  and  other  litigation  costs  reasonably  in- 

14  curred  by  any  other  party  who  substantially  prevails  in  any 

15  action  brought  in  accordance  with  the  provisions  of  sub- 

16  section  (f),   (g),  or  (h)  of  this  section.  Costs  may  be 

17  assessed  against  an  individual  member  of  an  agency  only  in 

18  the  case  where  the  court  finds  such  agency  member  has 

19  intentionally  and  repeatedly  violated  this  section,  or  against 

20  the  plaintiff  where  the  court  finds  that  the  suit  was  initiated 

21  by  the  plaintiff  for  frivolous  or  dilatory  purposes.  In  the 

22  case  of  apportionment  of  costs  against  an  agency,  the  costs 

23  may  be  assessed  by  the  court  against  the  United  States. 

24  (j)  The  agencies  subject  to  the  requirements  of  this 

25  section  shall  annually  report  to  Congress  regarding  their 
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1  compliance  with  such  requirements,  including  a  tabulation 

2  of  the  total  number  of  agency  meetings  open  to  the  public, 

3  the  total  number  of  meetings  closed  to  the  public,  the  rea- 

4  sons  for  closing  such  meetings,  and  a  description  of  any 

5  litigation  brought  against  the  agency  under  this  section. 

6  Sec.  5.  (a)  Section  557  of  title  5,  United  States  Code, 

7  is  amended  by  adding  at  the  end  thereof  the  following  new 

8  subsection : 

9  "  (d)  In  any  agency  proceeding  which  is  subject  to  sub- 

10  section  (a)  of  this  section,  except  to  the  extent  required  for 

11  the  disposition  of  ex  parte  matters  as  authorized  by  law — 

12  "  ( 1 )  no  interested  person  outside  the  agency  shall 

13  make  or  knowingly  cause  to  be  made  to  any  member  of 

14  the  body  comprising  the  agency,  administrative  law 

15  judge,  or  other  employee  who  is  or  may  reasonably  be 

16  expected  to  be  involved  in  the  decisional  process  of  the 

17  proceeding,  an  ex  parte  communication  relevant  to  the 

18  merits  of  the  proceeding; 

19  "  (2)  no  member  of  the  body  comprising  the  agency, 

20  administrative  law  judge,  or  other  employee  who  is  or 

21  may  reasonably  be  expected  to  be  involved  in  the  de- 

22  cisional  process  of  the  proceeding,  shall  make  or  know- 

23  ingly  cause  to  be  made  to  an  interested  person  outside 

24  the  agency  an  ex  parte  communication  relevant  to  the 

25  merits  of  the  proceeding; 
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1  "  (3)  a  member  of  the  body  comprising  the  agency, 

2  administrative  law  judge,  or  other  employee  who  is  or 

3  may  reasonably  be  expected  to  be  involved  in  the  de- 

4  cisional  process  of  such  proceeding  who  receives,  or 

5  who  makes,  a  communication  in  violation  of  this  sub- 

6  section,  shall  place  on  the  public  record  of  the  pro- 

7  oeeding: 

8  "  (A)  written  communications  transmitted  in 

9  violation  of  this  subsection; 

10  "(B)  memorandums  stating  the  substance  of 

11  all  oral  communications  occurring  in  violation  of 

12  this  subsection ;  and 

13  "(C)  responses  to  the  materials  described  in 

14  subparagraphs  (A)  and  (B)  of  this  subsection; 

15  "  (4)  upon  receipt  of  a  communication  knowingly 

16  made  by  a  party,  or  which  was  knowingly  caused  to  be 

17  made  by  a  party  in  violation  of  this  subsection;  the 

18  agency,  administrative  law  judge,  or  other  employee 

19  presiding  at  the  hearing  may,  to  the  extent  consistent 

20  with  the  interests  of  justice  and  the  policy  of  the  under- 

21  lyiRg  statutes,  require  the  person  or  party  to  show  cause 

22  why  his  claim  or  interest  in  the  proceeding  should  not 

23  be  dismissed,  denied,  disregarded,  or  otherwise  adversely 

24  affected  by  virtue  of  such  violation ; 

25  "('r>)  (ne  prohibitions  of  this  subsection  shall  apply 
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1  at  such  time  as  the  agency  may  designate,  but  in  no  case 

2  shall  they  apply  later  than  the  time  at  which  a  proceeding 

3  is  noticed  for  hearing  unless  the  person  responsible  for 

4  the  communication  has  knowledge  that  it  will  be  noticed, 

5  in  which  case  the  prohibitions  shall  apply  at  the  time  of 

6  his  acquisition  of  such  knowledge.". 

7  (b)  The  second  sentence  of  section  554(d)  of  title  5, 


8  United  States  Code,  is  amended  to  read  as  follows:  "Such 

9  employee  may  not  be  responsible  to  or  subject  to  the  super- 

10  vision  or  direction  of  an  employee  or  agent  engaged  in  the 

11  performance  of  investigative  or  prosecuting  functions  for  an 

12  agency.". 


13  (c)  Section  551  of  title  5,  United  States  Code,  is 

14  amended — 

15  (1)  by  striking  out  "and"  at  the  end  of  para-graph 

16  (12); 

17  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

18  graph  (13)  and  inserting  in  lieu  thereof  "act;  and" 

19  (3)  by  adding  at  the  end  thereof  the  following  new 

20  paragraph : 

21  "(14)  'ex  parte  communication*  means  an  oral  or 

22  written  communication  not  on  the  public  record  with 

23  respect  to  which  reasonable  prior  notice  to  all  parties  is 

24  not  given.". 

25  (d)  Section  556(d)  of  title  5,  United  States  Code,  is 
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1  amended  by  inserting  between  the  third  and  fourth  sentences 

2  thereof  the  following  new  sentence :  "The  agency  may,  to  the 

3  extent  consistent  with  the  interests  of  justice  and  the  policy 

4  of  the  underlying  statutes  administered  by  the  agency,  con- 

5  sider  a  violation  of  section  557  (d)  of  this  title  sufficient 

6  grounds  for  a  decision  adverse  to  a  party  who  has  knowingly 

7  committed  such  violation  or  knowingly  caused  such  violation 

8  to  occur." . 

9  Sec.  6.  (a)  Except  as  specifically  provided  by  section 

10  201,  nothing  in  section  201  confers  any  additional  rights 

11  on  any  person,  or  limits  the  present  rights  of  any  such 

12  person,  to  inspect  or  copy,  under  section  552  of  title  5, 

13  United  States  Code,  any  documents  or  other  written  ma- 

14  terial  within  the  possession  of  any  agency.  In  the  case  of 

15  any  request  made  pursuant  to  section  552  of  title  5, 

16  United  States  Code,  to  copy  or  inspect  the  transcripts 
1^  or   electronic   recordings   described   in   section  201(e), 

18  the  provisions  of  this  Act  shall  govern  whether  such  tran- 

19  scripts  or  electronic  recordings  shall  be  made  available  in 

20  accordance  with  such  request.  The  requirements  of  chapter 

21  33,  of  title  44,  United  States  Code,  shall  not  apply  to  the 

22  transcripts  and  electronic  recordings  described  in  section  201 

23  (e) .  This  title  does  not  authorize  any  information  to  be  with- 

24  held  from  Congress. 
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1  (b)  Nothing  in  section  201  authorizes  any  agency  to 

2  withhold  from  any  individual  any  record,  including  tran- 

3  scripts  or  electronic  recordings  required  by  this  Act,  which 

4  is  otherwise  accessible  to  that  individual  under  section  552a 

5  of  title  5,  United  States  Code. 

Sec.  7.  The  provisions  of  this  title  shall  become  ef- 

7  fective  one  hundred  and  eighty  days  after  the  date  on  which 

8  this  Act  is  enacted,  except  that  the  provisions  of  section  201 

9  requiring  the  issuance  of  regulations  to  implement  such  sec- 
10    tion  shall  become  effective  upon  enactment. 
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•~  H.  R.  10315 


IN  THE  HOUSE  OF  REPRESENTATIVES 

October  22, 1975 

Ms.  Abzug  (for  herself  and  Mr.  Fascell)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  Government  Operations 


A  BILL 

To  provide  that  meetings  of  Government  agencies  shall  be 
open  to  the  public,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Government  in  the 

4  Sunshine  Act". 

5  Sec.  2.  Declaration  of  Policy— It  is  hereby 

6  declared  to  be  the  policy  of  the  United  States  that  the  public 

7  is  entitled  to  the  fullest  practicable  information  regarding  the 

8  decisionmaking  processes  of  the  Federal  Government.  It  is 

9  the  purpose  of  this  Act  to  provide  the  public  with  such 

10  information  while  protecting  the  rights  of  individuals  and 

11  the  ability  of  the  Government  to  carry  out  its  responsibilities. 

I 
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1  Sec.  3.  Title  5,  United  States  Code,  is  amended  by 

2  adding  after  section  552a  the  following  new  section : 

3  "§  552b.  Open  meetings 

4  "(a)  For  purposes  of  this  section — 

5  "  (1 )  the  term  'agency'  means  the  Federal  Elec- 

6  tion  Commission  and  any  agency,  as  defined  in  section 

7  551  (1)  of  this  title,  headed  by  a  collegia!  body  com- 

8  posed  of  two  or  more  individual  members,  and  includes 

9  any  subdivision  thereof  composed  of  or  including  two  or 

10  more  members  and  authorized  to  act  on  behalf  of  the 

11  agency: 

12  "(2)  the  term  'meeting'  means  the  deliberations  of 

13  at  least  the  number  of  individual  agency  members  re- 

14  quired  to  take  action  on  behalf  of  the  agency  where 

15  such  deliberations  concern  the  joint  conduct  or  disposi- 

16  tion  of  official  agency  business,  but  does  not  include 

17  deliberations  solely  for  the  purpose  of  taking  an  action 

18  required  or  permitted  by  this  section ;  and 

19  "(3)  me  term  'member'  means  an  individual  who 

20  belongs  to  a  collegial  body  heading  an  agency  and  who 

21  is  appointed  to  such  position  by  the  President  with  the 

22  advice  and  consent  of  the  Senate. 

23  "(b)  Except  as  provided  in  subsection  (c),  every  por- 

24  tion  of  every  meeting  of  an  agency  shall  be  open  to  public 

25  observation. 
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1  "  (c)  Except  in  a  case  where  the  agency  finds  that  the 

2  public  interest  requires  otherwise,  (1)  subsection  (b)  shall 

3  not  apply  to  any  portion  of  an  agency  meeting,  and  (2)  the 

4  requirements  of  subsections  (d)  and  (e)  shall  not  apply  to 

5  any  information  pertaining  to  such  meeting  otherwise  re- 

6  quired  by  this  section  to  be  disclosed  to  the  public,  where  the 

7  agency,  or  the  subdivision  thereof  conducting  the  meeting, 

8  properly  determines  that  such  portion  or  portions  of  its  meet- 

9  ing  or  the  disclosure  of  such  information,  can  be  reasonably 

10  expected  to — 

11  "(1)  disclose  matters  (A)  specifically  authorized 

12  under  criteria  established  by  an  Executive  order  to  be 

13  kept  secret  in  the  interests  of  national  defense  or  foreign 

14  policy  and  (B)  are  in  fact  properly  classified  pursuant 
l'r>  to  such  Executive  order; 

16  "  (2)  relate  solely  to  the  agency's  own  internal  per- 

17  sonnel  rules  and  practices ; 

18  "  (3)  disclose  information  of  a  personal  nature  where 

19  disclosure  would  constitute  a  clearly  unwarranted  invar 

20  sion  of  personal  privacy. 

21  This  paragraph  shall  not  apply  to  any  officer  or  employee 

22  of  the  United  States  or  any  branch,  department,  agency  or 
28  establishment  thereof  with  respect  to  his  official  duties  or 

employment; 
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1  "(4)  involve  accusing  any  person  of  a  crime,  or 

2  formally  censoring  any  person. 

3  This  paragraph  shall  not  apply  to  any  officer  or  employee 

4  of  the  United  States  or  any  branch,  department,  agency,  or 

5  establishment  thereof  with  respect  to  his  official  duties  or 
G  employment ; 

7  "  (5)  disclose  information  contained  in  investigatory 

8  records  compiled  for  law  enforcement  purposes,  but  only 

9  to  the  extent  that  the  disclosure  would  (A)  interfere 

10  with  enforcement  proceedings,   (B)  deprive  a  person 

11  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 

12  (C)    constitute  an  unwarranted  invasion  of  personal 

13  privacy,    (D)    disclose  the  identity  of  a  confidential 

14  source,   (E)  in  the  case  of  a  record  compiled  by  a 

15  criminal  law  enforcement  authority  in  the  course  of  a 

16  criminal  investigation,  or  by  an  agency  conducting  a 

17  lawful  national  security  intelligence  investigation,  dis- 

18  close  confidential  information  furnished  only  by  the  con- 

19  fidential  source,   (F)  disclose  investigative  techniques 

20  and  procedures,  or  (G)  endanger  the  life  or  physical 

21  safety  of  law  enforcement  personnel ; 

22  "  (6)  disclose  trade  secrets,  or  financial  or  commer- 

23  cial  information  obtained  from  any  person,  where  such 

24  trade  secrets  or  other  information  could  not  be  ob tamed 

25  by  the  agency  without  a  pledge  of  confidentiality,  or 
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1  where  such  information  must  be  withheld  from  the  public 

2  in  order  to  prevent  substantial  injury  to  the  competitive 

3  position  of  the  person  to  whom  such  information  relates; 

4  "CO  disclose  information  which  must  be  withheld 

5  from  the  public  in  order  to  avoid  premature  disclosure  of 

6  an  action  or  a  proposed  action  by — 

7  "(A)  an  agency  which  regulates  currencies, 

8  securities,   commodities,   or  financial  institutions 

9  where  such  disclosure  would  be  likely  to  (i)  lead 

10  to  serious  financial  speculation  in  currencies,  securi- 

11  ties,  or  commodities,  or  (ii)  seriously  endanger  the 

12  stability  of  any  financial  institution ;  and 

13  "(B)  any  agency  where  such  disclosure  would 

14  be  likely  to  seriously  frustrate  implementation  of  the 

15  proposed  agency  action. 

!6  This  paragraph  shall  not  apply  in  any  instance  where 

17  the  content  or  nature  of  the  proposed  agency  action 

18  already  has  been  disclosed  to  the  public,  or  where  the 

19  agency  is  required  by  law  to  make  such  disclosure 

20  prior  to  taking  final  agency  action  on  such  proposal ; 

21  "  (8)  disclose  information  contained  in  or  related  to 

22  examination,  operating,  or  condition  reports  prepared  by, 

23  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

24  for  the  regulation  or  supervision  of  financial  institutions; 
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1  "(9)  specifically  concern  the  agency's  participation 

2  in  a  civil  action  in  Federal  or  Slate  court,  or  the  initia- 

3  tion,  conduct,  or  disposition  by  the  agency  of  a  particular 

4  case  of  formal  agency  adjudication  pursuant  to  the  proce- 

5  dures  in  section  554  of  this  title,  or  otherwise  involving 

6  a  determination  on  the  record  after  .opportunity  for  a 

7  hearing;  or 

8  "(10)  disclose  information  required  to  be  withheld 

9  from  the  public  by  any   other  statute  establishing 

10  particular  criteria  or  referring  to  particular  types  of 

11  information. 

12  "(d)  (1)  Action  under  subsection  (c)  to  close  a  por- 

13  tion  or  portions  of  an  agency  meeting  shall  be  taken  only 

14  when  a  majority  of  the  entire  membership  of  the  agency,  or 

15  of  the  subdivision  thereof  authorized  to  conduct  the  meeting 
1(5  on  behalf  of  the  agency,  votes  to  take  such  action.  A  separate 

17  vote  of  the  agency  members,  or  the  members  of  a  subdivision 

18  thereof,  shall  be  taken  with  respect  to  each  agency  meeting 

19  a  portion  or  portions  of  which  are  proposed  to  be  closed  to 

20  the  public  pursuant  to  subsection  (c) ,  or  with  respect  to  any 

21  information  which  is  proposed  to  be  withheld  under  sub- 

22  section  (c).  A  single  vote  may  be  taken  with  respect  to  a 

23  series  of  meetings,  a  portion  or  portions  of  which  are  pro- 

24  posed  to  be  closed  to  the  public,  or  with  respect  to  any 

25  information  concerning  such  series  of  meetings,  so  long  as 
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1  each  meeting  in  such  series  involves  the  same  particular  mat- 

2  ters,  and  is  scheduled  to  be  held  no  more  than  thirty  days 

3  after  the  initial  meeting  in  such  series.  The  vote  of  each 

4  agency  member  participating  in  such  vote  shall  he  recorded 

5  and  no  proxies  shall  he  allowed.  Whenever  any  person  whose 

6  interests  may  he  directly  affected  by  a  meeting  requests  that 

7  the  agency  close  a  portion  or  portions  of  the  meeting  to  the 

8  public  for  any  of  the  reasons  referred  to  in  paragraphs  (3), 

9  (4),  or  (5)  of  subsection  (c),  the  agency  shall  vote  by 
$0  recorded  vote  whether  to  close  such  meeting,  upon  request 

11  of  any  one  of  its  members.  Within  one  day  of  any  vote  taken 

12  pursuant  to  this  paragraph,  the  agency  shall  make  publicly 

13  available  a  written  copy  of  such  vote  reflecting  the  vote  of 

14  each  member  on  the  question. 

15  "(2)  If  a  meeting  or  portion  thereof  is  closed  to  the 

16  public,  the  agency  shall,  within  one  day  of  the  vote  taken 

17  pursuant  to  paragraph  (1)  of  this  subsection,  make  publicly 

18  available  a  full  written  explanation  of  its  action  closing  the 

19  meeting;  or  portion  thereof,  together  with  a  list  of  all  persons 

20  expected  to  attend  the  meeting,  and  their  affiliation. 

21  "(3)  Any  agency,  a  majority  of  whose  meetings  may 

22  properly  be  closed  to  the  public,  in  whole  or  in  part,  pursuant 

23  to  paragraphs  (6),  (7)  (A),  (8)..  or  (9)  of  subsection 

24  (c)  ,  or  any  combination  thereof,  may  provide  by  regulation 

25  for  the  closing  of  such  meetings,  or  portion  of  such  meetings, 
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1  so  long  as  a  majority  of  the  members  of  the  agency,  or  of  the 

2  subdivision  thereof  conducting  the  meeting,  votes  by  recorded 

3  vole  at  the  beginning  of  such  meeting,  Or  portion  thereof,  to 

4  close  the  exempt  portion  or  portions  of  the  meeting,  and  a 

5  copy  of  such  vote,  reflecting  the  vote  of  each  member  on  the 

6  question,  is  made  available  to  the  public.  The  provisions  of 

7  paragraphs  (1)  and  (2)  of  this  subsection,  and  subsection 

8  (e)  shall  not  apply  to  any  meeting  to  which  such  regulations 

9  apply:  Provided,  That  the  agency  shall,  except  to  the  extent 

10  that  the  provisions  of  subsection  (b)  may  apply,  provide  the 

11  public  with  public  announcement  of  the,  date,  place,  and 

12  subject  matter  of  the  meeting  at  the  earliest  practicable 

13  opportunity  and  in  no  ca^e  later  than  the  commencement 

14  of  the  meeting  or  portion  in  question. 

15  "  (e)  In  the  case  of  each  meeting,  the  agency  shall  make 

16  public  announcement,  at  least  one  week  before  the  meeting, 

17  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 

18  open  or  closed  to  the  public,  and  the  name  and  phone  num- 

19  her  of  the  official  designated  by  the  agency  to  respond  to 

20  requests  for  information  about  the  meeting.  Such  announce- 

21  ment  shall  be  made  unless  a  majority  of  the  members  of  the 

22  agency,  or  of  the  members  of  the  subdivision  thereof  con- 

23  ducting  the  meeting,  determines  by  a  recorded  vote  that 

24  agency  business  requires  that  such  meetings  be  called  at  an 

25  earlier  date,  in  which  case  the  agency  shall  make  public 
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1  announcement  of  the  date,  place,  and  subject  matter  of  such 

2  meeting,  and  whether  open  or  closed  to  the  public,  at  the 

3  earliest  practicable  opportunity  and  in  no  case  later  than  the 

4  commencement  of  the  meeting  or  portion  in  question.  The 

5  subject  matter  of  a  meeting,  or  the  determination  of  the 

6  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 

7  to  the  public,  may  be  changed  following  the  public  announce- 
3  ment  required  by  this  paragraph  if  (1)  a  majority  of  the 
9  entire  membership  of  the  agency,  or  of  the  subdivision 

10  thereof  conducting  the  meeting,  determines  by  a  recorded 

11  vote  that  agency  business  so  requires,  and  that  no  earlier 

12  announcement  of  the  change  was  possible,  and  (2)  the 

13  agency  publicly  announces  such  change  and  the  vote  of  each 

14  member  upon  such  change  at  the  earliest  practicable  oppor- 
1*  tunity  and  in  no  case  later  than  the  commencement  of  the 

meeting  or  portion  in  question.  Immediately  following  the 

^  public  announcement  required  by  this  paragraph,  notice  of 

18  such  announcement  and  the  vote  of  each  member  upon  such 

3?  change  shall  also  be  submitted  for  prompt  publication  in  the 

20  Federal  Register. 

-1  "(f)  A  complete  transcript  or  electronic  recording  ade- 

22  quate  to  record  fully  the  proceedings  shall  be  made  of  each 

23  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 
^  cept  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 
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1  public  pursuant  to  paragraph  (9)  of  subsection  (o).  The 

2  agency  shall  make  promptly  available  to  the  public,  in  a 

3  place  easily  accessible  to  the  public,  the  complete  transcript 

4  or  electronic  recording  of  the  discussion  at  such  meeting  of 

5  any  item  on  the  agenda,  or  of  the  testimony  of  any  witness 

6  received  at  such  meeting,  except  for  such  portion  or  portions 

7  of  such  discussion  or  testimony  as  the  agency,  by  recorded 

8  vote  taken  subsequent  to  the  meeting  and  promptly  made 

9  available  to  the  public,  determines  to  contain  information 

10  specified  in  paragraphs  (1)  through  (10)  of  subsection  (c). 

11  In  place  of  each  portion  deleted  from  such  a  transcript  or 

12  transcription  the  agency  shall  supply  a  written  explanation 

13  of  the  reason  for  the  deletion,  the  portion  of  subsection  (c) 

14  and  any  other  statute  said  to  permit  the  deletion  and  a  sum- 
1?  mary  or  paraphrase  of  the  deleted  portion.  Such  summary 
16  or  paraphrase  need  not  disclose  information  specified  in 
1^  paragraphs  (1)  through  (10)  of  subsection  (c) .  Copies 
18  of  such  transcript,  or  a  transcription  of  such  electronic  re- 
1(J  cording  disclosing  the  identity  of  each  speaker,  shall  be  fur- 

20  nished  to  any  person  at  no  greater  than  the  actual  cost  of 

21  duplication  or  transcription  or,  if  in  the  public  interest,  at 

22  no  cost.  The  agency  shall  maintain  a  complete  verbatim 

23  copy  of  the  transcript,  or  a  complete  electronic  recording  of 
?4  each  meeting,  or  portion  of  a  meeting,  closed  to  the  public, 
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1  for  a  period  of  at  least  two  years  after  such  meeting, 

2  or  until  one  year  after  the  conclusion  of  any  agency  pro- 

3  ceeding  with  respect  to  which  the  meeting,  or  a  portion 

4  thereof,  was  held,  whichever  occurs  later. 

5  "  (g)  Each  agency  subject  to  the  requirements  of  this 

6  section  shall,  on  or  before  the  effective  date  of  this  Act, 

7  following  consultation  with  the  Office  of  the  Chairman  of  the 

8  Administrative  Conference  of  the  United  States  and  published 

9  notice  in  tire  Federal  Kegister  of  at  least  thirty  days  and 

10  opportunity  for  written  comment  by  any  persons,  promul- 

11  gate  regulations  to  implement  the  requirements  of  subsections 

12  (b)  through  (f)  of  this  section.  Any  person  may  bring  a 

13  proceeding  in  the  United  States  District  Court  for  the  District 
H  of  Columbia  to  require  an  agency  to  promulgate  such  regula- 
1*-  tions  if  such  agency  has  not  promulgated  such  regulations 

16  within  the  time  period  specified  herein.  Any  person  may 

17  bring  a  proceeding  in  the  United  States  Court  of  Appeals 
38  for  the  District  of  Columbia  to  set  aside  agency  regulations 

19  issued  pursuant  to  this  subsection  that  are  not  in  accord 

20  with  the  requirements  of  subsections  (b)  through  (f)  of 
-1  this  section,  and  to  require  the  promulgation  of  regulations 

22  that  arc  in  accord  with  such  subsections. 

23  "  (h)  The  district  courts  of  the  United  Stales  have  juris- 

24  diction  to  enforce  the  requirements  of  subsections  (b) 
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1  through  (f)  of  this  section  by  declaratory  judgment,  injunc- 

2  tive  relief,  or  other  relief  as  may  be  appropriate.  Such  actions 

3  may  be  brought  by  any  person  against  an  agency  or  its  mem- 

4  bers  prior  to,  or  within  sixty  days  after,  the  meeting  out  <>f 
3  which  the  violation  of  this  section  arises,  except  that  if  public 

6  announcement  of  such  meeting  is  not  initially  provided  by  the 

7  agency  in  accordance  with  the  requirements  of  this  section, 

8  such  action  may  be  instituted  pursuant  to  this  section  at  any 

9  time  prior  to  sixty  days  after  any  public  announcement  of 

10  such  meeting.  Before  bringing  such  action,  the  plaintiff 

11  shall  first  notify  the  agency  of  his  intent  to  do  so,  and  allow 

12  the  agency  a  reasonable  period  of  time,  not  to  exceed  ten 

13  days,  to  correct  any  violation  of  this  section,  except  that 

14  such  reasonable  period  of  time  shall  not  be  held  to  exceed 

15  two  working  days  where  notification  of  such  violation  is 
lu  made  prior  to  a  meeting  which  the  agency  has  voted  to  clo<e. 

17  Such  actions  may  be  brought  in  the  district  wherein  the 

18  plaintiff  resides,  or  has  his  principal  place  of  business,  or 

19  where  the  agency  in  question  has  its  headquarters.  In  such 

20  actions  a  defendant  shall  serve  his  answer  within  twenty  days 

21  after  the  service  of  the  complaint.  The  burden  is  on  the 

22  defendant  to  sustain  his  action.  In  deciding  such  cases  the 

23  court  may  examine  in  camera  any  portion  of  a  transcript  or 

24  electronic  recording  of  a  meeting  closed  to  the  public,  and 

25  may  take  such  additional  evidence  as  it  deems  necessary.  The 
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1  court,  having  due  regard  for  orderly  administration  and  the 

2  public  interest,  as  well  as  the  interests  of  the  party,  may 

3  grant  such  equitable  relief  as  it  deems  appropriate,  includ- 

4  ing  granting  an  injunction  against  future  violations  of  this 

5  section,  or  ordering  the  agency  to  make  available  to  the  pub- 

6  lie  the  transcript  or  electronic  recording  of  any  portion  of  a 

7  meeting  improperly  closed  to  the  public.  Except  to  the  extent 

8  provided  in  subsection  (i)  of  this  section,  nothing  in  this  sec- 

9  tion  confers  jurisdiction  on  any  district  court  acting  solely 

10  under  this  subsection  to  set  aside  or  invalidate  any  agency 

11  action  taken  or  discussed  at  an  agency  meeting  out  of  which 

12  the  violation  of  this  section  arose. 

13  ,    "  (i)  Any  Federal  court  otherwise  authorized  by  law  to 

14  review  agency  action  may,  at  the  application  of  any  person 

15  entitled  to  seek  such  review,  inquire  into  violations  by  the 

16  agency  of  the  requirements  of  this  section  and  afford  any 

17  such  relief  as  it  deems  appropriate. 

18  "  (j)  The  court  may  assess  against  any  party  reason- 

19  able  attorney  fees  and  other  litigation  costs  reasonably  in- 

20  cuned  by  any  other  party  who  substantially  prevails  in  any 

21  action  brought  in  accordance  with  the  provisions  of  sub- 

22  section  (g),  (h),  or  (i)  of  this  section,  except  that  costs 

23  may  be  assessed  against  an  individual  member  of  an  agency 

24  only  in  the  case  where  the  court  finds  such  agency  member 

25  hM  intentionally  and  repeatedly  violated  \hU  section  and 
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1  against  the  plaintiff  only  where  the  court  find-  that  the  rail 

2  was  initiated  by  Che  plaintiff  primarily  for  frivolous  or 

3  dilatory  purposes.  In  the  case  of  assessment  of  costs  against 

4  m  Agency,  the  costs  may  be  assessed  by  the  court  against 

5  ilie  United  States. 

6  "(k)  Each  agency  subject  to  the  requirements  of  this 

7  section  shall  annually  report  to  Congress  regarding  its  com- 

8  pliance  with  such  requirements,  including  a  tabulation  of 

9  the  total  number  of  agency  meetings  open  to  the  public, 

10  the  total  number  of  meetings  closed  to  the  public,  the  rea- 

11  sons  for  closing  such  meetings,  and  a  description  of  any 

12  litigation  brought  against  the  agency  under  this  section, 

13  including  any  costs  assessed  against  the  agency  in  such 

14  litigation  (whether  paid  by  the  agency  or  otherwise). 

15  "  (1)   Except  as  specifically  provided  in  this  section, 

16  nothing  herein  confers  any  additional  rights  on  any  person. 

17  or  limits  the  present  right  of  any  person,  to  inspect  or  copy, 

18  under  section  552  of  this  title,  any  documents  or  other  written 

19  material  in  the  possession  of  any  agency.  In  the  case  of  any 

20  request  made  pursuant  to  section  552  of  this  title  to  copy 

21  or  inspect  the  transcripts  or  electronic  recordings  described 

22  in  subsection  (f)  of  this  section,  the  provisions  of  this  Act 

23  shall  govern  whether  such  transcripts  or  recordings  shall  be 

24  made  available  in  accordance  with  such  request.  The  require- 

25  ments  of  chapter  33  of  title  44,  United  States  Code,  shall  not 
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1  apply  to  the  transcripts  and  electronic  recordings  described  in 

2  subsection  (f)  of  this  section. 

3  "  (in)  This  section  does  not  constitute  authority  to  with- 

4  hold  any  information  from  Congress,  and  does  not  authorize 

5  the  dosing  of  an}-  agency  meeting  otherwise  required  by 

6  law  to  be  open. 

7  "  (n)   Nothing  in  this  section  authorizes  any  agency 

8  to  withhold  from  any  individual  any  record,  including  tran- 

9  scripts  or  electronic  recordings  required  by  this  Act,  which 

10  is  otherwise  accessible  to  such  individual  under  section  552a 

11  of  this  title.". 

12  Sec.  4.  The  chapter  analysis  of  chapter  5  of  title  5, 

13  United  States  Code,  is  amended  by  inserting: 

"552b.  Open  meetings." 

14  immediately  below: 

"552a.  Records  about  individuals.". 

15  Sec.  5.  (a)  Section  557  of  title  5.  United  States  Code, 

16  is  amended  by  adding  at  the  end  thereof  the  following  new 

17  subsection : 

18  "(d)  (1)  In  any  agency  proceeding  which  is  subject 

19  to  subsection    (a)    of  this  section,  except  to  the  extent 

20  required  for  the  disposition  of  ex  parte  matters  as  authorized 

21  by  law— 

22  "(A)  no  person  outside  the  agency  shall  make  or 

23  cause  to  be  made  to  any  member  of  the  body  com- 
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1  prising  the  agency,  administrative  law  judge,  or  other 

2  employee  who  is  or  may  reasonably  be  expected  to 

3  be  involved  in  the  decisional  process  of  the  proceeding, 

4  an  ex  parte  communication  relative  to  the  merits  of  the 

5  proceeding; 

6  "  (B)  no  member  of  the  body  comprising  the  agen- 

7  cy,  administrative  law  judge,  or  other  employee  who 

8  is  or  may  reasonably  be  expected  to  be  involved  in 

9  the  decisional  process  of  the  proceeding,  shall  make  or 

10  cause  to  be  made  to  any  person  outside  the  agency  an 

11  ex  parte  communication  relative  to  the  merits  of  the 

12  proceeding; 

13  "  (C)  a  member  of  the  body  comprising  the  agency, 

14  administrative  law  judge,  or  other  employee  who  is  or 

15  may  reasonably  be  expected  to  be  involved  in  the  de- 

16  cisional  process  of  such  proceeding  who  receives,  or 

17  who  makes,  a  communication  prohibited  by  this  subsec- 

18  tion  shall  place  on  the  public  record  of  the  proceeding: 

19  "  (i)  all  such  written  communications; 

20  "(il)  memoranda  stating  the  substance  of  all 

21  such  oral  communications;  and 

22  "(ui)   all  written  responses  and  memoranda 

23  stating  the  substance  of  all  oral  responses  to  the 

24  materials  described  in  clauses  (i)  and  (ii)  of  this 

25  subparagraph ; 
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1  "(D)  in  the  event  of  a  communication  prohibited 

2  by  this  subsection  and  made  or  caused  to  be  made  by  a 

3  party,  the  agency,  administrative  law  judge,  or  other 

4  employee  presiding  at  the  hearing  may,  to  the  extent 

5  consistent  with  the  interests  of  justice  and  the  policy  of 

6  the  underlying  statutes,  require  the  person  or  party  to 

7  show  cause  why  his  claim  or  interest  in  the  proceeding 

8  should  not  be  dismissed,  denied,  disregarded,  or  other- 

9  wise  adversely  affected  on  account  of  such  violation; 

10  "(E)  the  prohibitions  of  this  subsection  shall  apply 

11  beginning  at  such  time  as  the  agency  may  designate,  but 

12  in  no  case  shall  they  begin  to  apply  later  than  the  time 

13  at  which  a  proceeding  is  noticed  for  hearing  unless  the 

14  person  responsible  for  the  communication  has  knowledge 

15  that  it  will  be  noticed,  in  which  case  the  prohibitions 

16  shall  apply  beginning  at  the  time  of  his  acquisition  of 

17  such  knowledge. 

18  "  (2)  This  section  does  not  constitute  authority  to  with- 

19  hold  information  from  Congress. 

20  "  (I})  Subparagraphs  (A)  and  (B)  of  paragraph  (1) 

21  are  not  intended  to  prohibit  inquiries  or  responses  relating 

22  solely  to  the  procedural  status  of  a  matter  pending  before  an 

23  agency:  Provided,  That  any  SUoh  inquiry  or  response  shall 

24  be  placed  on  the  public  record  pursuant  to  subparagraph  (C) 

25  of  paragraph  ( 1 ) 
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1  (I))  The  second  sentence  of  section  554(d)  of  title  5, 

2  United  States  Code,  is  amended  to  read  as  follows:  "Such 

3  employee  may  nol  be  responsible  to  or  subject  to  the  super- 

4  vision  or  direction  of  an  employee  or  agent  engaged  in  the 

5  performance  of  investigative  or  prosecuting  functions  for  an 

6  agency.". 

7  (c)   Section  551  of  title  5,  United  States  Code,  is 

8  amended — 

9  (1)  I)}  striking  out  "and"  at  the  end  of  paragraph 

10  (12); 

11  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

12  graph   (13)  and  inserting  in  lieu  thereof  "act;  and"; 

13  and 

14  (3)  by  adding  at  the  end  thereof  the  following  new 

15  paragraph : 

16  "(14)  'ex  parte  communication'  means  an  oral  or 

17  written  communication  not  on  the  public  record  with 

18  respect  to  which  reasonable  prior  notice  to  all  parties  is 

19  not  given.". 

20  (d)  Section  550(d)  of  title  5,  United  States  Code,  is 

21  amended  by  inserting  between  the  third  and  fourth  sentences 

22  thereof  the  following  new  sentence :  "The  agency  may,  to  the 

23  extent  consistent  with  the  interests  of  justice  and  the  policy 

24  of  the  underlying  statutes  administered  by  the  agency,  con- 

25  sider  a  violation  of  section  557  (d)   of  this  title  sufficient 
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1  grounds  for  a  decision  adverse  to  a  party  who  has  knowingly 

2  committed  such  violation  or  knowingly  caused  such  violation 

3  to  occur.". 

4  Sec.  6.  The  provisions  of  this  Act  shall  become  effective 

5  one  hundred  and  eighty  days  after  the  date  of  its  enactment. 
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H.R.  11007 


IN  THE  HOUSE  OF  REPRESENTATIVES 

December  4, 1975 

Ms.  Abzug  (for  liei-self,  Mr.  Fascell,  Mr.  Brooks.  Mr.  Conyers,  Mr.  Har- 
rington, Mr.  Macdonald  of  Massachusetts,  Mr.  McCeoskey,  Mr.  Magcire, 
Mr.  MoFFE-rr,  Mr.  Moss,  and  Mr.  Ryan)  introduced  the,  following  bill; 
which  was  referred  to  the  Committee  on  Government  Operations 


A  BILL 

To  provide  that  meetings  of  Government  agencies  shall  be  open 
to  the  public,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  I?epresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  tli is  Act  may  he  cited  as  the  "Government  in  the  Sun- 

4  shine  Act". 

5  Sec.  2.  Declaration  of  Policy— It  is  hereby  de- 

6  dared  to  be  the  policy  of  the  United  States  that  the  public 

7  is  entitled  to  the  fullest  practicable  information  regarding 

8  the  decisionmaking  processes  of  the  Federal  Government.  It 

9  is  the  purpose  of  this  Act  to  provide  the  public  with  such 

I 
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L  information  while  protecting  the  rights  of  individuals  and 

2  the  ability  of  the  Government  to  carry  out  its  responsibilities. 

3  Sec.  3.  Title  5,  United  States  Code,  is  amended  by 

4  adding  after  section  552a  the  following  new  section: 

5  "§552b.  Open  meetings 

G  "  (a)  For  purposes  of  this  section — 

7  "(1)  the  term  'agency'  means  the  Federal  Elec- 

8  tion  Commission  and  any  agency,  as  defined  in  sec  tion 

9  552(e)  of  this  title,  headed  by  a  collegial  body  com- 

10  posed  of  two  or  more  individual  members,  and  includes 

11  any  subdivision  thereof  composed  of  or  including  two  or 

12  more  members  and  authorized  to  act  on  behalf  of  the 

13  agency; 

14  "(2)  the  term  'meeting'  means  the  deliberations  of 

15  at  least  the  number  of  individual  agency  members  re- 

16  quired  to  take  action  on  behalf  of  the  agency  where 

17  such  deliberations  concern  the  joint  conduct  or  disposi- 

18  tion  of  agency  business;  and 

19  "(3)  the  term  'member*  means  an  individual  who 

20  belongs  to  a  collegia]  body  heading  an  agency  and  who 

21  is  appointed  to  such  position  by  the  President  with  the 

22  advice  and  consent  of  the  Senate. 

23  "(b)  Except  as  provided  in  subsection  (c),  every  por- 

24  tion  of  every  meeting  of  an  agency  shall  be  open  to  public 

25  observation. 
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1  "(c)  Except  in  a  case  where  the  agency  finds  thai  the 

2  public  interest  requires  otherwise,  (l)  subsection  (b)  shall 

3  not  apply  to  any  portion  of  an  agency  meeting,  and  (2)  the 

4  requirements  of  subsections  (d)  and  (e)  shall  not  apply  to 

5  any  information  pertaining  to  such  meeting-  otherwise  re- 
G  quired  by  this  section  to  be  disclosed  to  the  public,  where  the 

7  agency  properly  determines  that  such  portion  or  portions  of 

8  its  meeting  or  the  disclosure  of  such  information  is  likely  to — 

9  "(1)  disclose  matters  (A)  specifically  authorized 

10  under  criteria  established  by  an  Executive  order  to  be 

11  kept  secret  in  the  interests  of  national  defense  or  foreign 

12  policy  and  (B)  are,  in  fact,  properly  classified  pursuant 

13  to  such  Executive  order; 

14  "  (2)  relate  solely  to  the  agency's  own  internal  per- 

15  sonnel  rules  and  practices; 

16  "'(3)  disclose  information  of  a  personal  nature  where 
1~  disclosure  would  constitute  a  clearly  unwarranted  inva- 

18  sion  of  personal  privacy. 

19  This  paragraph  shall  not  apply  to  any  officer  or  employee 

20  of  the  United  States  or  any  branch,  department,  agency  or 

21  establishment  thereof  with  respect  to  his  official  duties  or 

22  employment; 

23  "(4)  involve  accusing  any  person  of  a  crime,  or 

24  formally  censuring  any  person. 

25  This  paragraph  shall  not  apply  to  any  officer  or  employee 
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1  of  the  United  States  or  any  branch,  department,  agency,  or 

2  establishment  thereof  with  respect  to  his  official  duties  or 

3  employment; 

4  "  (5)  disclose  information  contained  in  investigatory 

5  records  compiled  for  law  enforcement  purposes,  but  only 

6  to  the  extent  that  the  disclosure  would  (A)  interfere 

7  with  enforcement  proceedings,   (B)   deprive  a  person 

8  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 

9  (C)   constitute  an  unwarranted  invasion  of  personal 

10  privacy,    (D)   disclose  the  identity  of  a  confidential 

11  source,   (E)  in  the  case  of  a  record  compiled  by  a 

12  criminal  law  enforcement  authority  in  the  cause  of  a 

13  criminal  investigation,  or  by  an  agency  conducting  a 
-j 4  lawful  national  security  intelligence  investigation,  dis- 

15  close  confidential  information  furnished  only  by  the  con- 

16  fidential  source,  (F)  disclose  investigative  techniques 
Yi  and  procedures,  or  (G)  endanger  the  life  or  physical 

18  safety  of  law  enforcement  personnel ; 

19  "  (6)  disclose  trade  secrets,  or  financial  or  eoinmer- 
2Q  cial  information  obtained  from  any  person,  where  such 

21  trade  secrets  or  other  information  could  not  be  obtained 

22  by  the  agency  without  a  pledge  of  confidentiality,  or 

23  where  such  information  must  be  withheld  from  the  public 

24  in  order  to  prevent  substantial  injury  to  the  competitive 

25  position  of  the  person  to  whom  such  information  relates; 
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1  "(7)  disclose  information  which  must  be  withheld 

2  from  the  public  in  order  to  avoid  untimely  disclosure  pi 

3  an  action  or  a  proposed  action  by — 

4  "(A)  aii  agency  which  regulates  currencies. 

5  securities,  commodities,  or  financial  institutions 
(i  where  such  disclosure  would  he  likely  to  (i)  lead 

7  to  serious  financial  speculation  in  currencies,  securi- 

8  ties,  or  commodities,  or  (ii)  seriously  endanger  the 

9  stability  of  any  financial  institution ;  and 

10  "(B)  any  agency  where  such  disclosure  would 

11  be  likely  to  seriously  frustrate  implementation  of  the 

12  proposed  agency  action. 

13  This  paragraph  shall  not  apply  in  any  instance  where 

14  the  content  or  nature  of  the  proposed  agency  action 

15  already  has  been  disclosed  to  the  public,  or  where  the 

16  agency  is  required  by  law  to  make  such  disclosure 

17  prior  to  taking  final  agency  action  on  such  proposal : 

18  "  (8)  disclose  information  contained  in  or  related  to 

19  examination,  operating,  or  condition  reports  prepared  by, 

20  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

21  for  the  regulation  or  supervision  of  financial  institutions; 

22  "(9)  specifically  concern  the  agency's  participation 

23  in  a  civil  action  in  Federal  or  State  court,  or  the  initia- 

24  tion,  conduct,  or  disposition  by  the  agency  of  a  particular 

25  case  of  formal  agency  adjudication  pursuant  to  the  proce- 
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1  dures  in  section  554  of  this  title  or  otherwise  involving 

2  a  determination  on  the  record  after  opportunity  for  a 

3  hearing ;  or 

4  "  (10)  disclose  information  required  to  he  withheld 

5  from  the  public  by  any  other  statute  establishing 

6  particular  criteria  or  referring  to  particular  types  of 

7  information. 

8  "(d)  (1)  Action  under  subsection  (c)  to  close  a  por- 

9  tion  or  portions  of  an  agency  meeting  shall  he  taken  only 

10  when  a  majority  of  the  entire  membership  of  the  agency 

11  votes  to  take  such  action.  A  separate  vote  of  the  agency 

12  members  shall  be  taken  with  respect  to  each  agency  meeting 

13  a  portion  or  portions  of  which  are  proposed  to  be  closed  to 

14  the  public  pursuant  to  subsection  (c) ,  or  with  respect  to  any 

15  information  which  is  proposed  to  be  withheld  under  sub- 

16  section  (c) .  A  single  vote  may  be  taken  with  respect  to  a 

17  series  of  portions  of  meetings  which  are  proposed  to  be 

18  closed  to  the  public,  or  with  respect  to  any  information  con- 

19  ceming  such  series,  so  long  as  each  portion  of  a  meeting 

20  in  such  series  involves  the  same  particular  matters,  and  is 

21  scheduled  to  be  held  no  more  than  thirty  days  after  the 

22  initial  portion  of  a  meeting  in  such  series.  The  vote  of  each 

23  agency  member  participating  in  such  vote  shall  be  recorded 

24  and  no  proxies  shall  be  allowed.  Whenever  any  person  whose 

25  interests  may  be  directly  affected  by  a  portion  of  a  meeting 
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1  requests  that  the  agency  close  such  portion  to  the  public  for 

2  any  of  the  reasons  referred  to  in  paragraphs  (3),  (4),  or 

3  (5)  of  subsection  (c),  the  agency  shall  vote  by  recorded 

4  vote  whether  to  close  such  meeting,  upon  request  of  any  one 

5  of  its  members.  "Within  one  day  of  any  vote  taken  pursuant 

6  to  this  paragraph,  the  agency  shall  make  publicly  available 

7  a  written  copy  of  such  vote  reflecting  the  vote  of  each 

8  member  on  the  question. 

9  "(2)  If  a  portion  of  a  meeting  is  closed  to  the  public, 

10  the  agency  shall,  within  one  day  of  the  vote  taken  pursuant 

11  to  paragraph  (1)  of  this  subsection,  make  publicly  avail- 

12  able  a  full  written  explanation  of  its  action  closing  the  por- 

13  tion  together  with  a  list  of  all  persons  expected  to  attend 

14  the  meeting,  and  their  affiliation. 

15  "(3)  Any  agency,  a  majority  of  the  portions  of  whose 

16  meetings  may  properly  be  closed  to  the  public  pursuant 

17  to  paragraphs  (6),  (7)  (A),  (8),  or  (9)  of  subsection 

18  (c) ,  or  any  combination  thereof,  may  provide  by  regulation 

19  for  the  closing  of  such  portions  in  the  event  that  a  majority 

20  of  the  members  of  the  agency  votes  by  recorded  vote  at  the 

21  beginning  of  such  meeting,  or  portion  thereof,  to  close  the 

22  exempt  portion  or  portions  of  the  meeting,  and  a  copy  of 

23  such  vote,  reflecting  the  vote  of  each  member  on  the  ques- 

24  tion,  is  made  available  to  the  public.  The  provisions  of 

25  paragraphs  (1)  and  (2)  of  this  subsection  and  subsection 
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1  (e)  shall  not  apply  to  any  portion  of  a  meeting  to  which 

2  such  regulations  apply:  Provided,  That  the  agency  shall, 

3  except  to  the  extent  that  such  information  is  exempt  from 

4  disclosure  under  the  provisions  of  subsection  (c),  provide 

5  the  public  with  public  announcement  of  the  date,  place,  and 

6  subject  matter  of  the  meeting  and  each  portion  thereof  at 

7  the  earliest  practicable  time  and  in  no  case  later  than  the 

8  commencement  of  the  meeting  or  portion  in  question. 

9  "  (e)  In  the  case  of  each  meeting,  the  agency  shall  make 

10  public  announcement,  at  least  one  week  before  the  meeting, 

11  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 

12  it  is  to  be  open  or  closed  to  the  public,  and  the  name  and 

13  phone  number  of  the  official  designated  by  the  agency  to 

14  respond  to  requests  for  information  about  the  meeting.  Such 

15  announcement  shall  be  made  unless  a  majority  of  the  mem- 

16  hers  of  the  agency  determines  by  a  recorded  vote  that  agency 

17  business  requires  that  such  meetings  be  called  at  an  earlier 

18  date,  in  which  case  the  agency  shall  make  public  announce- 

19  ment  of  the  date,  place,  and  subject  matter  of  such  meeting, 
vf)  and  whether  open  or  closed  to  the  public,  at  the  earliest 
21  practicable  time  and  in  no  ease  later  than  the  eoininenee- 
jgj  ment  of  the  meeting  or  portion  in  question.  The  time,  place, 
2£  ,  or  subject  matter  of  a  meeting,  or  the  determination  of  the 

24  agency  to  open  or  close  a  meeting,  or,  portion  of  a  meeting, 

25  t'>  the  public,  may  be  changed  following  the  public  announce- 
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1  ment  required  by  tins  paragraph  only  if  ( 1 )  a  majority  of 

2  the  entire  membership  of  the  agency  determines  hy  a  re- 

3  corded  vote  that  Agency  business  so  requires  and  that  no 

4  earlier  announcement  of  the  change  was  possible,  and  (2) 

5  the  agency  publicly  announces  such  change  and  the  vote 

6  of  each  member  upon  such  change  at  the  earliest  practicable 

7  time  and  in  no  case  later  than  the  commencement  of  the 

8  meeting  or  portion  in  question. 

9  "(f)  (1)  A  complete  transcript  or  electronic  recording 

10  adequate  to  record  fully  the  proceedings  shall  be  made  of  each 

11  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 

12  cept  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 

13  public  pursuant  to  paragraph  (9)  of  subsection  (c).  The 

14  agency  shall  make  promptly  available  to  the  public,  in  a 

15  location  easily  accessible  to  the  public,  the  complete  transcript 

16  or  electronic  recording  of  the  discussion  at  such  meeting  of 

17  any  item  on  the  agenda,  or  of  the  testimony  of  any  witness 

18  received  at  such  meeting,  except  for  such  portion  or  portions 

19  of  such  discussion  or  testimony  as  the  agency,  by  recorded 

20  vote  taken  subsequent  to  the  meeting  and  promptly  made 

21  available  to  the  public,  determines  to  contain  information 

22  specified  in  paragraphs  (1)  through  (10)  of  subsection  (c) . 

23  In  place  of  each  portion  deleted  from  such  a  transcript  or 

24  transcription  the  agency  shall  supply  a  written  explanation 

25  of  the  reason  for  the  deletion,  the  portion  of  subsection  (c) 
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1  and  any  other  statute  said  to  permit  the  deletion  and  a  sum- 

2  niary  or  paraphrase  of  the  deleted  portion.  Such  summary 

3  or  paraphrase  need  not  disclose  information  specified  in 

4  paragraphs  (1)  through  (10)  of  subsection  (c) .  Copies 

5  of  such  transcript,  or  a  transcription  of  sueh  electronic  re- 

6  cording  disclosing  the  identity  of  each  speaker,  shall  he  fur- 

7  nished  to  any  person  at  no  greater  than  the  actual  cost  of 

8  duplication  or  transcription  or,  if  in  the  public  interest,  at 

9  no  cost.  The  agency  shall  maintain  a  complete  verbatim 

10  copy  of  the  transcript,  or  a  complete  electronic  recording  of 

11  each  meeting,  or  portion  of  a  meeting,  closed  to  the  puhlic, 

12  for  a  period  of  at  least  two  years  after  such  meeting. 

13  or  until  one  year  after  the  conclusion  of  any  agency  pro- 
1-1  ceeiding  with  respect  to  which  the  meeting,  or  a  portion 
15  thereof,  was  held,  whichever  occurs  later. 

1°  "  (2)  Written  minutes  shall  he  made  of  any  agency  meet- 

17  Jng,  or  portion  thereof,  which  is  open  to  the  public.  The 

18  agency  shall  make  such  minutes  promptly  available  to  the 

19  public  in  a  location  easily  accessible  to  the  public,  and  shall 

20  maintain  such  minutes  for  a  period  of  at  least  two  years  after 

21  such  meeting.  Copies  of  such  minutes  shall  be  furnished  to 

22  any  person  without  charge. 

23  "(g)  Each  agency  subject  to  the  requirements  of  this 

24  section  shall,  on  or  before  the  effective  date  of  this  Act, 

25  following  consultation  with  the  Office  of  the  Chairman  of  the 


11 

1  Administrative  Conference  of  the  United  States  and  published 

2  notice  in  the  Federal  Register  of  at  least  thirty  days  and 

3  opportunity  for  written  comment  by  any  persons,  promul- 

4  gate  regulations  to  implement  the  requirements  of  subsections 

5  (b)  through  (f)  of  this  section.  Any  person  may  bring  a 
q  proceeding  in  the  United  States  District  Court  for  the  District 
7  of  Columbia  to  require  an  agency  to  promulgate  such  regula- 
§  tions  if  such  agency  has  not  promulgated  such  regulations 
9  within  the  time  period  specified  herein.  Any  person  may 

10  bring  a  proceeding  in  the  United  States  Court  of  Appeals 

H  for  the  District  of  Columbia  to  set  aside  agency  regulations 

12  issued  pursuant  to  this  subsection  that  are  not  in  accord 

13  with  the  requirements  of  subsections  (b)  through  (f)  of 

14  this  section,  and  to  require  the  promulgation  of  regulations 

15  that  are  in  accord  with  such  subsections. 

15  "  (h)  The  district  courts  of  the  United  States  have  juris- 

17  diction  to  enforce  the  requirements  of  subsections  (b) 

18  through  (f)  of  this  section  by  declaratory  judgment,  injunc- 

19  tive  relief,  or  other  relief  as  may  be  appropriate.  Such  actions 

20  may  be  brought  by  any  person  against  an  agency  or  its  mem- 

21  bers  prior  to,  or  within  sixty  days  after,  the  meeting  out  of 

22  which  the  violation  of  this  section  arises,  except  that  if  public 

23  announcement  of  such  meeting  is  not  initially  provided  by  the 

24  agency  in  accordance  with  the  requirements  of  this  section, 

25  such  action  may  be  instituted  pursuant  to  this  section  at  any 
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^  time  prior  to  sixty  days  after  any  public  announcement  of 

2  such  meeting.  Before  bringing  such  action,  the  plaintiff 

3  shall  first  notify  the  agency  of  his  intent  to  do  so,  and  allow 

4  the  agency  a  reasonable  period  of  time,  not  to  exceed  ten 
p.  days,  to  correct  any  violation  of  this  section,  except  that 
6  such  reasonable  period  of  time  shall  not  be  held  to  exceed 
rj  two  working  days  where  notification  of  such  violation  is 
g  made  prior  to  a  meeting  which  the  agency  has  voted  to  close, 
g  Such  actions  may  be  brought  in  the  district  wherein  the 

2Q  plaintiff  resides,  or  has  his  principal  place  of  business,  or 

-q  where  the  agency  in  question  has  its  headquarters.  In  such 

12  actions  a  defendant  shall  serve  his  answer  within  twenty  days 

23  after  the  service  of  the  complaint.  The  burden  is  on  the 

24  defendant  to  sustain  his  action.  In  deciding  such  cases  the 

25  court  may  examine  in  camera  any  portion  of  a  transcript  or 
2G  electronic  recording  of  a  meeting  closed  to  the  public,  and 

27  may  take  such  additional  evidence  as  it  deems  necessary.  The 

28  court,  having  due  regard  for  orderly  administration  and  the 

29  public  interest,  as  well  as  the  interests  of  the  party,  may 
20  grant  such  equitable  relief  as  it  deems  appropriate,  includ- 
22  ing  granting  an  injunction  against  future  violations  of  this 

22  section,  or  ordering  the  agency  to  make  available  to  the  pub- 

23  lie  the  transcript  or  electronic  recording  of  any  portion  of  a 

24  meeting  improperly  closed  to  the  public.  Except  to  the  extent 

25  provided  in  subsection  (i)  of  this  section,  nothing  in  this  sec- 
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1  tion  coolers  jurisdiction  on  any  district  court  acting  solely 

2  under  this  subsection  to  set  aside,  enjoin  or  invalidate  any 

3  agency  action  taken  or  discussed  at  an  agency  meeting  out 

4  of  which  the  violation  of  this  section  arose. 

5  "  (i)  Any  Federal  court  otherwise  authorized  by  law  to 

6  review  agency  action  may,  at  the  application  of  any  person 

7  properly  participating  in  the  judicial  review  proceeding,  in- 

8  quire  into  violations  by  the  agency  of  the  requirements 

9  of  this  section  and  afford  any  such  relief  as  it  deems 

10  appropriate. 

11  "(j)  The  court  may  assess  against  any  party  reason- 

12  able  attorney  fees  and  other  litigation  costs  reasonably  in- 

13  curred  by  any  other  party  who  substantially  prevails  in  any 

14  action  brought  in  accordance  with  the  provisions  of  sub- 

15  section  (g) ,  (h) ,  or  (i)  of  this  section,  except  that  costs 

16  may  be  assessed  against  an  individual  member  of  an  agency 

17  only  in  the  case  where  the  court  finds  such  agency  member 

18  has  intentionally  and  repeatedly  violated  this  section  and 

19  against  the  plaintiff  only  where  the  court  finds  that  the  suit 

20  was  initiated  by  the  plaintiff  primarily  for  frivolous  or  dila- 

21  tory  purposes.  In  the  case  of  assessment  of  costs  against  an 

22  agency,  the  costs  may  be  assessed  by  the  court  against  the 

23  United  States. 

24  "(k)  Each  agency  subject  to  the  requirements  of  this 

25  section  shall  annually  report  to  Congress  regarding  its  com- 
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1  pliance  with  such  requirements,  including  a  tabulation  of 

2  the  total  number  of  agency  meetings  open  to  the  public, 

3  the  total  number  of  meetings  closed  to  the  public,  the  rea- 

4  sons  for  closing  such  meetings,  and  a  description  of  any 

5  litigation  brought  against  the  agency  under  this  section, 

6  including  any  costs  assessed  against  the  agency  in  such 

7  litigation  (whether  or  not  paid  by  the  agency) . 

8  "  (1)   Except  as  specifically  provided  in  this  section, 

9  nothing  herein  expands  or  limits  the  present  rights  of  any 

10  person  under  section  552  of  this  title,  except  that  the  pro- 

11  visions  of  this  Act  shall  govern  in  the  case  of  any  request 

12  made  pursuant  to  such  section  to  copy  or  inspect  the  tran- 

13  scripts  or  electronic  recordings  described  in  subsection  (f) 
of  this  section.  The  requirements  of  chapter  33  of  title  44, 
United  States  Code,  shall  not  apply  to  the  transcripts  and 

1G  electronic  recordings  described  in  subsection   (f)   of  this 

1 7 

x '  section. 

18  "  (m)  This  section  does  not  constitute  authority  to  with- 

19  hold  any  information  from  Congress,  and  docs  not  authorize 
2^  the  closing  of  any  agency  meeting  or  portion  thereof  other- 

2 1  wise  required  by  law  to  be  open. 

22  "(n)  Nothing  in  this  section  authorizes  any  agency 

23  to  withhold  from  any  individual  any  record,  including  tran- 
scripts  or  electronic  recordings  required  by  this  Act,  which 
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L  is  otherwise  accessible  to  such  individual  under  section  552a 

2  of  this  title.". 

3  Sec.  4.  The  chapter  analysis  of  chapter  5  of  title  5, 

4  United  States  Code,  is  amended  by  inserting: 
"552b.  Open  meetings." 

5  immediately  below: 

"552a.  Records  about  individuals.". 

6  Sec.  5.  (a)  Section  557  of  title  5,  United  States  Code, 

7  is  amended  by  adding  at  the  end  thereof  the  following  new 

8  subsection : 

9  "(d)  (1)  In  any  agency  proceeding  which  is  subject 

10  to  subsection   (a)   of  this  section,  except  to  the  extent 

11  required  for  the  disposition  of  ex  parte  matters  as  authorized 

12  by  law — 

13  "(A)  no  person  outside  the  agency  shall  make  or 

14  cause  to  be  made  to  any  member  of  the  body  com- 

15  prising  the  agency,  administrative  law  judge,  or  other 

16  employee  who  is  or  may  reasonably  be  expected  to 

17  be  involved  in  the  decisional  process  of  the  proceeding, 

18  an  ex  parte  communication  relative  to  the  merits  of  the 

19  proceeding ; 

20  "  (B)  no  member  of  the  body  comprising  the  agen- 

21  cy,  administrative  law  judge,  or  other  employee  who 
-2  is  or  may  reasonably  be  expected  to  be  involved  in 
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1  the  decisional  process  of  the  proceeding,  shall  make  or 

2  cause  to  he  made  to  any  person  outside  the  agency  an 

3  ex  parte  communication  relative  to  the  merits  of  the 

4  proceeding ; 

5  "  (C)  a  member  of  the  hody  comprising  the  agency, 

6  administrative  law  judge,  or  other  employee  who  is  or 

7  may  reasonably  be  expected  to  be  involved  in  the  de- 

8  cisional  process  of  such  proceeding  who  receives,  or 

9  who  makes  or  causes  to  be  made,  a  communication  pro- 

10  hibited  by  this  subsection  shall  place  on  the  public  record 

11  of  the  proceeding : 

12  "  (i)  all  such  written  communications ; 

13  "(h)  memoranda  stating  the  substance  of  all 

14  such  oral  communications ;  and 

15  "(Si)   all  written  responses,  and  memoranda 

16  stating  the  substance  of  all  oral  responses,  to  the 

17  materials  described  in  clauses  (i)  and  (ii)  of  this 

18  subparagraph; 

19  "(D)  in  the  event  of  a  communication  prohibited 

20  by  this  subsection  and  made  or  caused  to  be  made  by  a 

21  party,  the  agency,  administrative  law  judge,  or  other 

22  employee  presiding  at  the  hearing  may.  to  the  extent 

23  consistent  with  the  interests  of  justice  and  the  policy  of 

24  the  underlying  statutes,  require  the  person  or  party  to 

25  show  cause  why  his  claim  or  interest  in  the  proceeding 
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1  should  not  he  dismissed,  denied,  disregarded,  or  other- 

2  wise  adversely  affected  on  account  of  such  violation: 

3  and 

4  "(E)  the  prohibitions  of  this  subsection  shall  apply 

5  beginning  at  such  time  as  the  agency  may  designate,  but 

6  in  no  case  shall  they  begin  to  apply  later  than  the  time 

7  at  which  a  proceeding  is  noticed  for  hearing  unless  the 

8  person  responsible  for  the  communication  has  knowledge 

9  that  it  will  be  noticed,  in  which  case  the  prohibitions 

10  shall  apply  beginning  at  the  time  of  his  acquisition  of 

11  such  knowledge. 

12  "(2)  This  section  does  not  constitute  authority  to  wifh- 

13  hold  information  from  Congress.". 

14  (b)   Section  551  of  title  5,  United  States  Code,  is 

15  amended — 

16  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

17  (12); 

18  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

19  graph  (13)  and  inserting  in  lieu  thereof  "act;  and"; 

20  and 

21  (3)  by  adding  at  the  end  thereof  the  following  new 

22  paragraph: 

23  "(14)  'ex  parte  communication'  means  an  oral  or 

24  written  communication  not  on  the  public  record  with 
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1  respect  to  which  reasonable  prior  notice  to  all  parties  is 

2  not  given.". 

3  (c)  Section  556(d)  of  title  5,  United  States  Code,  is 

4  amended  by  inserting  between  the  third  and  fourth  sentences 

5  thereof  the  following  new  sentence:  "The  agency  may,  to  the 

6  extent  consistent  with  the  interests  of  justice  and  the  policy 

7  of  the  underlying  statutes  administered  by  the  agency,  con- 

8  sider  a  violation  of  section  557(d)  of  this  title  sufficient 

9  grounds  for  a  decision  adverse  to  a  person  or  party  who  has 

10  committed  such  violation  or  caused  such  violation  to  occur.". 

11  Sec.  6.  The  provisions  of  this  Act  shall  become  effective 

12  one  hundred  and  eighty  days  after  the  date  of  its  enactment. 
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H  congress  vi  t  t  r*r*  r* 

ri.  K.  11656 


IN  THE  IIOUSE  OF  REPRESENTATIVES 

February  3,1976 

BI&  Abzlg  (for  herself,  Mr.  Fascell,  Mr.  Brooks,  Mr.  Moss,  Mr.  Macdonald  of 
Massachusetts,  Mr.  Moorhead  of  Pennsylvania,  Mr.  Rosenthal,  Mr. 
Wright,  Mr.  Fuqi  a,  Mr.  Conyers,  Mr.  James  V.  Stanton,  Ms.  Collins 
of  Illinois.  Mr.  John  L.  Burton,  Mr.  Harrington,  Mr.  Drtnan,  Mr. 
Mkzvinskv.  Ms.  Jordan,  M r.  Evans  of  Indiana.  Mr.  Moffett,  Mr.  Maguire, 
Mr.  AsriN,  Mr.  Gude,  Mr.  McCloskey,  Mr.  Steelman,  and  Mr.  Pritciiard) 
introduced  the  following  bill;  which  was  referred  to  the  Committee  on 
Government  Operations 


A  BILL 

To  provide  that  meetings  of  Government  agencies  shall  be  open 
to  the  public,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Government  in  the  Sun* 

4  shine  Act". 

5  DECLARATION  OF  POLICY 

6  Sec.  2.  It  is  hereby  declared  to  be  the  policy  of  the 

7  United  States  that  the  public  is  entitled  to  the  fullest  prac- 

8  ticable  information  regarding  the  decisionmaking  processes 
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1  of  the  Federal  Government.  It  is  the  purpose  of  this  Act  to 

2  provide  the  public  with  such  information  while  protecting 

3  the  rights  of  individuals  and  the  ability  of  the  Government  to 

4  carry  out  its  responsibilities. 

5  OPEN  MEETINGS 

6  Sec.  3.  (a)  Title  5,  United  States  Code,  is  amended  by 

7  adding  after  section  552a  the  following  new  section: 

8  "§552b.  Open  meetings 

9  "  (a)  For  purposes  of  this  section — 

10  "  ( 1 )  the  term  'agency'  means  the  Federal  Election 

11  Commission  and  any  agency,  as  defined  in  section  552 

12  (e)  of  this  title,  headed  by  a  collegial  body  composed  of 

13  two  or  more  individual  members,  a  majority  of  whom 

14  are  appointed  to  such  position  by  the  President  with 
35  the  advice  and  consent  of  the  Senate,  and  includes  any 

16  subdivision  thereof  authorized  to  act  on  behalf  of  the 

17  agency; 

18  "  (2)  the  term  'meeting'  means  the  deliberations  of 

19  at  least  the  number  of  individual  agency  members  re- 

20  quired  to  take  action  on  behalf  of  the  agency  where  such 

21  deliberations  concern  the  joint  conduct  or  disposition  of 

22  agency  business ;  and 

23  "(3)  the  term  'member'  means  an  individual  who 

24  belongs  to  a  collegial  body  heading  an  agency. 

25  "(b)  Except  as  provided  in  subsection  (c) ,  every  por- 
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1  tion  of  every  meeting  of  an  agency  shall  be  open  to  public 

2  observation. 

3  "  (c)  Except  in  a  case  where  the  agency  finds  that  the 

4  public  interest  requires  otherwise,  subsection    (b)  shall 

5  not  apply  to  any  portion  of  an  agency  meeting  and  the 

6  requirements  of  subsections  (d)  and  (e)  shall  not  apply  to 

7  any  information  pertaining  to  such  meeting  otherwise  re- 

8  quired  by  this  section  to  be  disclosed  to  the  public,  where  the 

9  agency  properly  determines  that  such  portion  or  portions  of 
10  its  meeting  or  the  disclosure  of  such  information  is  likely  to — 


11  "(1)  disclose  matters  (A)  specifically  authorized 

12  under  criteria  established  by  an  Executive  order  to  be 

13  kept  secret  in  the  interests  of  national  defense  or  foreign 

14  policy  and  (E)  in  fact  properly  classified  pursuant  to 

15  such  Executive  order; 

16  "(2)  relate  solely  to  the  internal  personnel  rules 

17  and  practices  of  an  agency ; 

18  "(3)  disclose  information  required  to  be  withheld 

19  from  the  public  by  an}^  statute  establishing  particular 

20  criteria  or  referring  to  particular  types  of  information; 

21  "  (4)  disclose  trade  secrets  and  commercial  or  finan- 

22  cial  information  obtained  from  a  person  and  privileged  or 

23  confidential ; 

24  "(5)  involve  accusing  any  person  of  a  crime,  or 

25  formally  censuring  any  person ; 
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1  "(6)    disclose  information  of  a  personal  nature 

2  where  disclosure  would  constitute  a  clearly  unwarranted 

3  invasion  of  personal  privacy; 

4  "(7)   disclose  investigatory  records  compiled  for 

5  law  enforcement  purposes,  but  only  to  the  extent  that 

6  the  production  of  such  records  would  (A)  interfere  with 

7  enforcement  proceedings,   (B)   deprive  a  person  of  a 

8  right  to  a  fair  trial  or  an  impartial  adjudication,  (C) 

9  constitute  an  unwarranted  invasion  of  personal  privacy . 

10  (D)  disclose  the  identity  of  a  confidential  source  and. 

11  in  the  case  of  a  record  compiled  by  a  criminal  law  en- 

12  forcement  authority  in  the  course  of  a  criminal  investi- 

13  gation,  or  by  an  agency  conducting  a  lawful  national 

14  security  intelligence  investigation,  confidential  informa- 

15  tion  furnished  only  by  the  confidential  source,  (E)  d\<- 

16  close  investigative  techniques  and  procedures,  or  (I*1) 

17  endanger  the  life  or  physical  safety  of  law  enforcement 

18  personnel ; 

19  "(8)  disclose  information  contained  in  or  related  to 

20  examination,  operating,  or  condition  reports  prepared 

21  by,  on  behalf  of.  or  for  the  use  of  an  agency  responsible 

22  for  the  regulation  or  supervision  of  financial  institutions: 

23  "(9)  disclose  information  the  premature  disclosure 

2  1  of  which  would — 

§5  "(A)  in  the  case  of  an  agency  which  regulates 
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1  currencies,  securities,  commodities,  or  financial  in- 

2  stitutions,  be  likely  to  (i)  lead  to  significant  financial 

3  speculation,  or  (ii)  significantly  endanger  the  sta- 

4  bility  of  any  financial  institution;  or 

5  "(B)  in  the  case  ()1  any  agency,  be  likely  to 
(j  significantly  frustrate  implementation  of  a  proposed 

7  agency  action,  except  that  this  subparagraph  shall 

8  not  apply  in  any  instance  where  the  content  or  na- 

9  ture  of  the  proposed  agency  action  already  has  been 

10  disclosed  to  the  public  by  the  agency,  or  where  the 

11  agency  is  required  by  law  to  make  such  disclosure 

12  prior  to  taking  final  agency  action  on  such  proposal; 

13  or 

14  "(10)   specifically  concern  the  agency's  issuance 

15  of  a  subpena,  or  the  agency's  participation  in  a  civil 

16  action,  an  action  in  a  foreign  court  or  international  tri- 

17  bunal,  or  an  arbitration,  or  the  initiation,  a  lduct,  or 

18  disposition  by  the  agency  of  a  particular  case  of  formal 

19  agency  adjudication  pursuant  to  the  procedures  in  section 

20  554  of  this  title  or  otherwise  involving  a  determination 

21  on  the  record  after  opportunity  for  a  hearing. 

22  "(d)  (1)  Action  under  subsection  (c)  to  close  a  por- 


23  tion  or  portions  of  an  agency  meeting  shall  be  taken  only 

24  when  a  majority  of  the  entire  membership  of  the  agency 

25  votes  to  take  such  action.  A  separate  vote  of  the  agency 
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[  members  shall  be  taken  with  respect  to  each  agency  meeting 

15  a  portion  or  portions  of  which  are  proposed  to  be  closed  to 

3  the  public  pursuant  to  subsection  (c)  ,  or  with  respect  to  any 

4  information  which  is  proposed  to  be  withheld  under  sub- 

5  section  (c) .  A  single  vote  may  be  taken  with  respect  to  a 

6  series  of  portions  of  meetings  which  are  proposed  to  be 

7  closed  to  the  public,  or  with  respect  to  any  information  con- 

8  cerning  such  series,  so  long  as  each  portion  of  a  meeting 

9  in  such  series  involves  the  same  particular  matters,  and  is 

10  scheduled  to  be  held  no  more  than  thirty  days  after  the 

11  initial  portion  of  a  meeting  in  such  series.  The  vote  of  each 

12  agency  member  participating  in  such  vote  shall  be  recorded 

13  and  no  proxies  shall  be  allowed. 

14  "(2)  Whenever  any  person  whose  interests  may  be 

15  directly  affected  by  a  portion  of  a  meeting  requests  that  the 

16  agency  close  such  portion  to  the  public  for  any  of  the  rea- 

17  sons  referred  to  in  paragraph  (5),  (6),  or  (7)  of  subsec- 

18  (ion  (o) ,  the  agency,  upon  request  of  any  one  of  its  members, 

19  shall  vote,  by  recorded  vote  whether  to  close  such  meeting. 

20  "(3)  Within  one  day  of  any  vote  taken  pursuant  to 

21  paragraph   (1)    or   (2),  the  agency  shall  make  publicly 

22  available  a  written  copy  of  such  vote  reflecting  the  vote  of 

23  each  member  on  the  question.  It  a  portion  of  a  meeting  is 

24  closed  to  the  public,  the  agency  shall,  within  one  day  of  ihe 

25  vote  taken  pursuant  to  paragraph  (1)  or  (2)  of  this  suh- 
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1  section,  make  publicly  available  a  full  written  explanation 

2  of  its  action  closing  the  portion  together  with  a  list  of  all 

3  persons  expected  to  attend  the  meeting  and  their  affiliation. 

4  "  (4)  Any  agency,  a  majority  of  the  portions  of  whose 

5  meetings  may  properly  be  closed  to  the  public  pursuant 

6  to  paragraph  (4),  (8),  (9)  (A),  or  (10)  of  subsection 

7  (c) ,  or  any  combination  thereof,  may  provide  by  regulation 

8  for  the  closing  of  such  portions  in  the  event  that  a  majority 

9  of  the  members  of  the  agency  votes  by  recorded  vote  at  the 

10  beginning  of  such  meeting,  or  portion  thereof,  to  close  the 

11  exempt  portion  or  portions  of  the  meeting,  and  a  copy  of 

12  such  vote,  reflecting  the  vote  of  each  member  on  the  ques- 

13  tion,  is  made  available  to  the  public.  The  provisions  of 

14  paragraphs  (1),  (2),  and  (3)  of  this  subsection  and  subsec- 

15  tion  (e)  shall  not  apply  to  any  portion  of  a  meeting  to  which 

16  such  regulations  apply:  Provided,  That  the  agency  shall, 

17  except  to  the  extent  that  such  information  is  exempt  from 

18  disclosure  under  the  provisions  of  subsection  (c),  provide 

19  the  public  with  public  announcement  of  the  date,  place,  and 

20  subject  matter  of  the  meeting  and  each  portion  thereof  at 

21  the  earliest  practicable  time  and  in  no  case  later  than  the 

22  commencement  of  the  meeting  or  portion  in  question. 

23  "  (e)  In  the  case  of  each  meeting,  the  agency  shall  make 

24  public  announcement,  at  least  one  week  before  the  meeting, 

25  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 
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1  it  is  to  be  open  or  closed  to  the  public,  and  the  name  and 

2  phone  number  of  the  official  designated  by  the  agency  to 

3  respond  to  requests  for  information  about  the  meeting.  Such 

4  announcement  shall  be  made  unless  a  majority  of  the  rnem- 

5  bers  of  the  agency  determines  by  a  recorded  vote  that  agency 
o"  business  requires  that  such  meeting  be  called  at  an  earlier 

7  date,  in  which  case  the  agency  shall  make  public  annouin  e- 

8  ment  of  the  date,  place,  and  subject  matter  of  such  meeting, 
[)  and  whether  open  or  closed  to  the  public,  at  the  earliest 

10  practicable  time  and  in  no  case  later  than  the  commence- 

11  ment  of  the  meeting  or  portion  in  question.  The  time,  place. 

12  or  subject  matter  of  a  meeting,  or  the  determination  of  the 

13  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting. 

14  to  the  public,  may  be  changed  following  the  public  announce- 

15  ment  required  by  this  paragraph  only  if  (1)  a  majority  of 

16  the  entire  membership  of  the  agency  determines  by  a  re- 

17  corded  vote  that  agency  business  so  requires  and  that  no 

18  earlier  announcement  of  the  change  was  possible,  and  (2) 

19  the  agency  publicly  announces  such  change  and  the  vote 

20  of  each  member  upon  such  change  at  the  earliest  practicable 

21  time  and  in  no  case  later  than  the  commencement  of  the 

22  meeting  or  portion  in  question. 

23  "(0  (1)  A  complete  transcript  or  electronic  recording 

24  adequate  to  record  fully  the  proceedings  shall  be  made  of  each 

25  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 
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1  ccpt  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 

2  public  pursuant  to  paragraph  (10)  of  subsection  (c) .  The 

3  agency  shall  make  promptly  available  to  the  public,  in  a 

4  location  easily  accessible  to  the  public,  the  complete  transcript 

5  or  electronic  recording  of  the  discussion  at  such  meeting  of 

6  any  item  on  the  agenda,  or  of  the  testimony  of  any  witness 

7  received  at  such  meeting,  except  for  such  portion  or  portions 

8  of  such  discussion  or  testimony  as  the  agency,  by  recorded 

9  vote  taken  subsequent  to  the  meeting  and  promptly  made 

10  available  to  the  public,  determines  to  contain  information 

11  specified  in  paragraphs  (1)  through  (10)  of  subsection  (c) . 

12  In  place  of  each  portion  deleted  from  such  a  transcript  or 

13  transcription  the  agency  shall  supply  a  written  explanation 

14  of  the  reason  for  the  deletion,  and  the  portion  of  subsection 

15  (c)  and  any  other  statute  said  to  permit  the  deletion.  Copies 

16  of  such  transcript,  or  a  transcription  of  such  electronic  re- 

17  cording  disclosing  the  identity  of  each  speaker,  shall  be  fur- 

18  nished  to  any  person  at  no  greater  than  the  actual  cost  of 

19  duplication  or  transcription  or,  if  in  the  public  interest,  at 

20  no  cost.  The  agency  shall  maintain  a  complete  verbatim 

21  copy  of  the  transcript,  or  a  complete  electronic  recording  of 

22  each  meeting,  or  portion  of  a  meeting,  closed  to  the  public, 

23  for  a  period  of  at  least  two  years  after  such  meeting, 

24  or  until  one  year  after  the  conclusion  of  any  agency  pro- 
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1  ceeding  with  respect  to  which  the  meeting,  or  a  portion 

2  thereof,  was  held,  whichever  occurs  later. 

3  "  (2)  Written  minutes  shall  he  made  of  any  agency  meet- 

4  ing,  or  portion  thereof,  which  is  open  to  the  puhlic.  The 

5  agency  shall  make  such  minutes  promptly  available  to  the 

6  public  in  a  location  easily  accessible  to  the  public,  and  shall 

7  maintain  such  minutes  for  a  period  of  at  least  two  years  after 

8  such  meeting.  Copies  of  such  minutes  shall  be  furnished  to 

9  any  person  at  no  greater  than  the  actual  cost  of  duplication 

10  thereof  or,  if  in  the  public  interest,  at  no  cost. 

11  "  (g)  Each  agency  subject  to  the  requirements  of  this 

12  section  shall,  within  180  days  after  the  date  of  enactment 

13  of  this  section,  following  consultation  with  the  Office  of  the 

14  Chairman  of  the  Administrative  Conference  of  the  United 

15  States  and  published  notice  in  the  Federal  Register  of  at 

16  least  thirty  days  and  opportunity  for  written  comment  by 

17  any  persons,  promulgate  regulations  to  implement  the  re- 

18  quirements  of  subsections  (b)  through  (f)  of  this  section. 

19  Any  person  may  bring  a  proceeding  in  the  United  States 

20  District  Court  for  the  District  of  Columbia  to  require  an 

21  agency  to  promulgate  such  regulations  if  such  agency  lias 

22  not  promulgated  such  regulations  within  the  time  period 

23  specified  herein.  Subject  to  any  limitations  of  time  therefor 

24  provided  by  law,  any  person  may  bring  a  proceeding  in 

25  the  United  States  Court  of  Appeals  for  the  District  of  Cohun- 
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1  bia  to  set  aside  agency  regulations  issued  pursuant  to  this 

2  subsection  that  are  not  in  accord  with  the  requirements  of 

3  subsections  (b)  through  (f)  of  this  section,  and  to  require 

4  the  promulgation  of  regulations  that  are  in  accord  with  such 

5  subsections. 

6  "  (h)  The  district  courts  of  the  United  States  have  juris- 

7  diction  to  enforce  the  requirements  of  subsections  (1)) 

8  through  (f)  of  this  section.  Such  actions  may  be  brought  by 

9  any  person  against  an  agency  or  its  members  prior  to,  or 

10  within  sixty  days  after,  the  meeting  out  of  which  the  viola- 

11  tion  of  this  section  arises,  except  that  if  public  announce- 

12  ment  of  such  meeting  is  not  initially  provided  by  the 

13  agency  in  accordance  with  the  requirements  of  this  section, 

14  such  action  may  be  instituted  pursuant  to  this  section  at  any 

15  time  prior  to  sixty  days  after  any  public  announcement  of 

16  such  meeting.  Such  actions  may  be  brought  in  the  district 

17  wherein  the  plaintiff  resides,  or  has  his  principal  place  of 

18  business,  or  where  the  agency  in  question  has  its  headquar- 

19  ters.  In  such  actions  a  defendant  shall  serve  his  answer 

20  within  twenty  days  after  the  service  of  the  complaint,  but 

21  such  time  may  be  extended  by  the  court  for  up  to  twenty 

22  additional  days  upon  a  showing  of  good  cause  therefor.  The 

23  burden  is  on  the  defendant  to  sustain  his  action.  In  deciding 

24  such  cases  the  court  may  examine  in  camera  any  portion  of 

25  a  transcript  or  electronic  recording  of  a  meeting  closed  to  the 
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1  public,  and  may  take  such  additional  evidence  as  it  deems 

2  necessary.  The  court,  having  due  regard  for  orderly  adminis- 

3  (ration  and  the  public  interest,  as  well  as  the  interests  of  the 

4  party,  may  grant  such  equitable  relief  as  it  deems  appro- 

5  priate,  including  granting  an  injunction  against  future  viola- 
te tions  of  this  section,  or  ordering  the  agency  to  make  available 

7  to  the  public  such  portion  of  the  transcript  or  electronic 

8  recording  of  a  meeting  as  is  not  authorized  to  be  withheld 

9  under  subsection  (c)  of  this  section.  Except  to  the  extent 

10  provided  in  subsection  (i)  of  this  section,  nothing  in  this  sec- 

11  tion  confers  jurisdiction  on  any  district  court  acting  solely 

12  under  this  subsection  to  set  aside,  enjoin  or  invalidate  any 

13  agency  action  taken  or  discussed  at  an  agency  meeting  out 
24  of  which  the  violation  of  this  section  arose. 

"(i)  Any  Federal  court  otherwise  authorized  by  law  to 

IQ  review  agency  action  may,  at  the  application  of  any  person 

17  properly  participating  in  the  judicial  review  proceeding,  in- 

iy  quire  into  violations  by  the  agency  of  the  requirements  of  this 

-jr)  section  and  afford  any  such  relief  as  it  deems  appropriate, 

20  "  (j)  The  court  may  assess,  against  any  party  reasonable 

21  attorney  fees  and  other  litigation  costs  reasonably  incurred  by 
.)>>  any  other  party  who  substantially  prevails  in  any  action 

23  brought  in  accordance  with  the  provisions  of  subsection  (g) , 

24  (li)  .  or  (i)  of  this  section,  except  that  costs  may  be  assessed 
rig  against  an  individual  member  of  an  agency  only  in  the  case 
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1  where  the  court  finds  such  agency  member  has  intentionally 

2  and  repeatedly  violated  this  section  and  against  the  plaintiff 

3  only  where  the  court  finds  that  the  suit  was  initiated  by  the 

4  plaintiff  primarily  lor  frivolous  or  dilatory  purposes.  In  the 

5  ease  of  assessment  of  eosts  against  an  agency,  the  costs  may 
o'  be  assessed  by  the  eourt  against  the  United  States. 

7  "  (k)  Each  agency  subject  to  the  requirements  of  this 

g  section  shall  annually  report  to  Congress  regarding  its  com- 

9  pliance  with  such  requirements,  including  a  tabulation  of 

10  the  total  number  of  agency  meetings  open  to  the  public. 

11  the  total  number  of  meetings  closed  to  the  public,  the  rea- 

12  sons  tor  closing  such  meetings,  and  a  description  of  any 

13  litigation  brought  against  the  agency  under  this  section, 

14  including  any  costs  assessed  against  the  agency  in  such 

15  litigation  (whether  or  not  paid  by  the  agency) . 

16  "  (1)   Except  as  specifically  provided  in  this  section, 

17  nothing  herein  expands  or  limits  the  present  rights  of  any 

18  person  under  section  .352  of  this  title,  except  that  the  pro- 

19  visions  of  this  Act  shall  govern  in  the  case  of  any  request 

20  made  pursuant  to  such  section  to  copy  or  inspect  the  tran- 

21  scripts  or  electronic  recordings  described  in  subsection  (f) 

22  of  this  section.  The  requirements  of  chapter  33  of  title  44, 

23  United  States  Code,  shall  not  apply  to  the  transcripts  and 

24  electronic  recordings  described  in  subsection   (f)    of  this 

25  section. 
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1  "  (m)  This  section  does  not  constitute  authority  to  with- 

2  hold  any  information  from  Congress,  and  does  not  authorize 

3  the  closing  of  any  agency  meeting  or  portion  thereof  other- 

4  wise  required  by  law  to  be  open. 

5  "(n)  Nothing  in  this  section  authorizes  any  agency 

6  to  withhold  from  any  individual  any  record,  including  fcran- 

7  scripts  or  electronic  recordings  required  by  this  Act,  which 

8  is  otherwise  accessible  to  such  individual  under  section  552a 

9  of  this  title. 

10  "  (o)  In  the  event  that  any  meeting  is  subject  to  the  pro- 

11  visions  of  the  Federal  Advisory  Committee  Act  as  well  as 

12  the  provisions  of  this  section,  the  provisions  of  this  section 

13  shall  govern.". 

14  (b)    The  chapter  analysis  of  chapter  5  of  title  5, 

15  United  States  Code,  is  amended  by  inserting: 

"552b.  Open  meetings." 

10  immediately  below: 

"552a.  Records  about  individuals.". 

17  EX  PARTE  COMMUNICATIONS 

18  Sec.  4.  (a)  Section  f>57  of  title  5,  United  States  Code. 

19  is  amended  by  adding  at  the  end  thereof  the  following  new 

20  subsection: 

21  "  (d)  ( 1 )  In  any  agency  proceeding  which  is  subject  to 

22  subseetion  (a)  of  this  section,  except  to  the  extent  required 

23  for  the  disposition  of  ex  parte  matters  as  authorized  by  law— 


471 


15 

1  "  (A)  no  interested  person  outside  the  agency  shall 

2  make  or  cause  to  be  made  to  any  member  of  the  body 

3  comprising  the  agency,  administrative  law  judge,  or 

4  other  employee  who  is  or  may  reasonably  be  expected 

5  to  he  involved  in  the  decisional  process  of  the  proceed- 
q  ing,  an  ex  parte  communication  relative  to  the  merits 

7  of  the  proceeding; 

8  "  (B)  no  member  of  the  body  comprising  the  agen- 

9  cy,  administrative  law  judge,  or  other  employee  who 

10  is  or  may  reasonably  he  expected  to  be  involved  in 

11  the  decisional  process  of  the  proceeding,  shall  make  or 

12  cause  to  be  made  to  any  interested  person  outside  the 

13  agency  an  ex  parte  communication  relative  to  the  merits 

14  of  the  proceeding ; 

15  "  (C)  a  member  of  the  body  comprising  the  agency, 

16  administrative  lawr  judge,  or  other  employee  who  is  or 

17  may  reasonably  be  expected  to  be  involved  in  the  de- 

18  cisional  process  of  such  proceeding  who  receives,  or 

19  who  makes  or  causes  to  be  made,  a  communication  pro- 

20  hibited  by  this  subsection  shall  place  on  the  public  record 

21  of  the  proceeding : 

22  "  (i)  all  such  written  communications; 

23  "(ii)  memoranda  stating  the  substance  of  all 

24  such  oral  communications ;  and 

25  "  (iii)  all  written  responses,  and  memoranda 
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1  stating  the  substance  of  all  oral  responses,  to  the 

2  materials  described  in  clauses  (i)  and  (ii)  of  this 

3  subparagraph ; 

4  "  (D)  in  the  event  of  a  communication  prohibited 

5  by  this  subsection  and  made  or  caused  to  be  made  by  a 

6  party,  the  agency,  administrative  law  judge,  or  other 

7  employee  presiding  at  the  hearing  may,  to  the  extent 

8  consistent  with  the  interests  of  justice  and  the  policy  of 

9  the  underlying  statutes,  require  the  person  or  party  to 

10  show  cause  why  his  claim  or  interest  in  the  proceeding 

11  should  not  be  dismissed,  denied,  disregarded,  or  other-; 

12  wise  adversely  affected  on  account  of  such  violation: 

13  and 

14  "(E)  the  prohibitions  of  this  subsection  shall  apply 

15  beginning  at  such  time  as  the  agency  may  designate,  but 

16  in  no  case  shall  they  begin  to  apply  later  than  fhe  time 

17  at  which  a  proceeding  is  noticed  for  bearing  unless  the 
IS  person  responsible  for  the  communication  lias  knowledge 

19  that  it  will  be  noticed,  in  which  case  the  prohibitions 

20  shall  apply  beginning  ;it  the  time  of  his  acquisition  of 

21  such  knowledge. 

22  "(2)  This  section  does  not  constitute  authority  to  with: 

23  hold  information  from  Congress.", 

21  (b)    Section  551   of  title  .">.   United  Slates  Code,  is 

2o  amended — 
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1  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

2  (12); 

3  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

4  graph  (1:5)  and  inserting  in  lieu  thereof  "act;  and"; 

5  and 

q  (3)  1)}'  adding  at  the  end  thereof  the  following  new 

rj  paragraph: 

g  <e*  parte  communication'  means  an  oral  or 

9  written  communication  not  on  the  public  record  with 

10  respect  to  which  reasonable  prior  notice  to  all  parties 

H  is  not  given.". 

12  (c)  Section  556(d)  of  title  5,  United  States  Code,  is 

13  amended  by  inserting  between  the  third  and  fourth  sentences 

14  thereof  the  following  new  sentence:  "The  agency  may.  to 

15  the  extent  consistent  with  the  interests  of  justice  and  the 

16  policy  of  the  underlying  statutes  administered  by  the  agency. 

17  consider  a  violation  of  section  557  (d)  of  this  title  sufficient 

18  -grounds  for  a  decision  adverse  to  a  person  or  party  who  has 

19  committed  such  violation  or  caused  such  violation  to  occur.". 

20  CONFORMING  AMENDMENTS 

21  Sec.  5.   (a)   Section  410(b)  (1)   of  title  39,  United 

22  States  Code,  is  amended  by  inserting  after  "Section  552 

23  (public  information) ,"  the  words  "section  552a  (records 

24  about  individuals) ,  section  552b  (open  meetings) ,". 
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1  (b)  Section  552(b)  (3)  of  title  5,  United  States  Code, 

2  is  amended  to  read  as  follows : 

3  "(3)  required  to  be  withheld  from  the  public  by 

4  any  statute  establishing  particular  criteria  or  referring 

5  to  particular  types  of  information ;". 

6  EFFECTIVE  DATE 

7  Sec.  6.  (a)  Except  as  provided  in  subsection  (b)  of 

8  this  section,  the  provisions  of  this  Act  shall  take  effect  one 

9  hundred  and  eighty  days  after  the  date  of  its  enactment. 

10  (b)  Subsection  (g)  of  section  552b  of  title  5,  United 

11  States  Code,  as  added  by  section  3  (a)  of  this  Act,  shall  take 

12  effect  upon  enactment. 
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~H.R.  11656 

[Report  No.  94-880] 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  3, 1976 

Ms.  Abzuo  (for  herself,  Mr.  Fascell,  Mr.  Brooks,  Mr.  Moss,  Mr.  Macdonald  of 
Massachusetts,  Mr.  Moorhead  of  Pennsylvania,  Mr.  Rosenthal,  Mr. 
Wright,  Mr.  Fuqua,  Mr.  Conyers,  Mr.  James  V.  Stanton,  Ms.  Collins 
of  Illinois,  Mr.  John  L.  Burton,  Mr.  Harrington,  Mr.  Drinan,  Mr. 
Mkzvinsky,  Ms.  Jordan,  Mr.  Evans  of  Indiana,  Mr.  Moffett,  Mr.  Maguire, 
Mr.  Aspin,  Mr.  Gude,  Mr.  McCloskey,  Mr.  Steelman,  and  Mr.  Prttcii  ard ) 
introduced  the  following  bill;  which  was  referred  to  the  Committee  on 
Government  Operations 

March  8,1976 

Reported  with  amendments,  referred  to  the  Committee  on  the  Judiciary  for  a 
period  ending  not  later  than  April  8,  1976,  for  consideration  of  such  pro- 
visions of  the  bill  as  fall  within  the  jurisdiction  of  that  committee  under 
rule  X,  clause  (1 )  (m) ,  and  ordered  to  be  printed 

[Insert  the  part  printed  in  italic] 


A  BILL 

To  provide  that  meetings  of  Government  agencies  shall  be  open 
to  the  public,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Government  in  the 

4  Sunshine  Act". 

5  DECLARATION  OF  POLICY 

6  Sec.  2.  It  is  hereby  declared  to  be  the  policy  of  the 

7  United  States  that  the  public  is  entitled  to  the  fullest  prac- 

I 
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1  ticable  information  regarding  the  decisionmaking  processes 

2  of  the  Federal  Government.  It  is  the  purpose  of  this  Act 

3  to  provide  the  public  with  such  information  while  protecting 

4  the  rights  of  individuals  and  the  ability  of  the  Government 

5  to  carry  out  its  responsibilities. 

6  OPEN  MEETINGS 

7  Sec.  3.  (a)  Title  5,  United  States  Code,  is  amended 

8  by  adding  after  section  552a  the  following  new  section: 

9  "§552b.  Open  meetings 

10  "(a)  For  purposes  of  this  section — 

11  "(1)  the  term 'agency' means  the  Federal  Election 

12  Commission  and  any  agency,  as  defined  in  section  552 

13  (e)  of  this  title,  headed  by  a  collegial  body  composed  of 

14  two  or  more  individual  members,  a  majority  of  whom 

15  are  appointed  to  such  position  by  the  President  with 
1^  the  advice  and  consent  of  the  Senate,  and  includes  any 

17  subdivision  thereof  authorized  to  act  on  behalf  of  the 

18  agency ; 

19  "(2)  the  term  'meeting'  means  the  deliberations  of 

20  at  least  the  number  of  individual  agency  members  re- 

21  quired  to  take  action  on  behalf  of  the  agency  where  such 

22  deliberations  concern  the  joint  conduct  or  disposition  of 

23  agency  business;  and 

24  "(3)  the  term  'member*  means  an  individual  who 

25  belongs  to  a  collegial  body  heading  an  agency. 


477 


3 

1  "(b)  Except  as  provided  in  subsection  (c),  every  pof- 

2  tion  of  every  meeting  of  an  agency  shall  be  open  to  public 

3  observation. 

4  "(c)  Except  in  a  case,  where  the  agency  finds  that  the 

5  public  interest  requires  otherwise,  subsection    (b)  shall 

6  not  apply  to  any  portion  of  an  agency  meeting  and  the 

7  requirements  of  subsections  (d)  and  (e)  shall  not  apply  to 

8  any  information  pertaining  to  such  meeting  otherwise  re- 

9  quired  by  this  section  to  be  disclosed  to  the  public,  where  the 

10  agency  properly  determines  that  such  portion  or  portions  of 

11  its  meeting  or  the  disclosure  of  such  information  is  likely  to— 

12  "(1)  disclose  matters  (A)  specifically  authorized 

13  under  criteria  established  by  an  Executive  order  to  be 

14  kept  secret  in  the  interests  of  national  defense  or  foreign 

15  policy  and  (B)  in  fact  properly  classified  pursuant  to 

16  such  Executive  order ; 

17  "(2)  relate  solely  to  the  internal  personnel  rules 
1^  and  practices  of  an  agency ; 

19  "  (3)  disclose  information  required  to  be  withheld 

20  from  the  public  by  any  statute  establishing  particular 

21  criteria  or  referring  to  particular  types  of  information; 

22  "  (4)  disclose  trade  secrets  and  commercial  or  finan- 

23  cial  information  obtained  from  a  person  and  privileged  or 

24  confidential; 
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1  "(5)  involve  accusing  any  person  of  a  crime,  or 

2  formally  censuring  any  person ; 

3  "(6)  disclose  information  of  a  personal  nature 

4  where  disclosure  would  constitute  a  clearly  unwarranted 

5  invasion  of  personal  privacy ; 

6  "(7)  disclose  investigatory  records  compiled  for 

7  law  enforcement  purposes,  but  only  to  the  extent  that 
g  the  production  of  such  records  would  (A)  interfere  with 
9  enforcement  proceedings,  (B)  deprive  a  person  of  a 

10  right  to  a  fair  trial  or  an  impartial  adjudication,  (C) 

H  constitute  an  unwarranted  invasion  of  personal  privacy, 

32  (D)  disclose  the  identity  of  a  confidential  source  and, 

13  in  the  case  of  a  record  compiled  by  a  criminal  law  en- 

14  forcement  authority  in  the  course  of  a  criminal  investi- 

15  gation,  or  by  an  agency  conducting  a  lawful  national 

16  security  intelligence  investigation,  confidential  informa- 

17  tion  furnished  only  by  the  confidential  source,  (E)  dis- 

18  close  investigative  techniques  and  procedures,  or  (F) 

19  endanger  the  life  or  physical  safety  of  law  enforcement 

20  personnel ; 

21  "(8)  disclose  information  contained  in  or  related  to 

22  examination,  operating,  or  condition  reports  prepared 

23  by,  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

24  for  the  regulation  or  supervision  of  financial  institutions; 
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1  "(9)  disclose  information  the  premature  disclosure 

2  of  which  would — 

3  "  (A)  in  the  case  of  an  agency  which  regulates 

4  currencies,  securities,  commodities,  or  financial  in- 

5  stitutions,  be  likely  to  (i)  lead  to  significant  financial 

6  speculation,  or  (ii)  significantly  endanger  the  sta- 

7  bility  of  any  financial  institution ;  or 

8  "(B)  in  the  case  of  any  agency,  be  likely  to 

9  significantly  frustrate  implementation  of  a  proposed 

10  agency  action,  except  that  this  subparagraph  shall 

11  not  apply  in  any  instance  where  the  content  or  na- 

12  ture  of  the  proposed  agency  action  already  has  been 

13  disclosed  to  the  public  by  the  agency,  or  where  the 

14  agency  is  required  by  law  to  make  such  disclosure 

15  prior  to  taking  final  agency  action  on  such  proposal ; 

16  or 

17  "(10)  specifically  concern  the  agency's  issuance 

18  of  a  subpena,  or  the  agency's  participation  in  a  civil 

19  action,  an  action  in  a  foreign  court  or  international  tri- 

20  bunal,  or  an  arbitration,  or  the  initiation,  conduct,  or 

21  disposition  by  the  agency  of  a  particular  case  of  formal 

22  agency  adjudication  pursuant  to  the  procedures  in  section 

23  554  of  this  title  or  otherwise  involving  a  determination 

24  on  the  record  after  opportunity  for  a  hearing. 
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1  "(d)  (1)  Action  under  subsection  (c)  to  close  a  por- 

2  tion  or  portions  of  an  agency  meeting  shall  be  taken  only 

3  when  a  majority  of  the  entire  membership  of  the  agency 

4  votes  to  take  such  action.  A  separate  vote  of  the  agency 

5  members  shall  be  taken  with  respect  to  each  agency  meeting 

6  a  portion  or  portions  of  which  are  proposed  to  be  closed  to 

7  the  public  pursuant  to  subsection  (c) ,  or  with  respect  to  an}* 

8  information  which  is  proposed  to  be  withheld  under  sub- 

9  section  (c) .  A  single  vote  may  be  taken  with  respect  to  a 

10  series  of  portions  of  meetings  which  are  proposed  to  be 

11  closed  to  the  public,  or  with  respect  to  any  information  con- 

12  cerning  such  series,  so  long  as  each  portion  of  a  meeting 

13  in  such  series  involves  the  same  particular  matters,  and  is 

14  scheduled  to  be  held  no  more  than  thirty  days  after  the 

15  initial  portion  of  a  meeting  in  such  series.  The  vote  of  each 

16  agency  member  participating  in  such  vote  shall  be  recorded 

17  and  no  proxies  shall  be  allowed. 

18  "(2)   Whenever  any  person  whose  interests  maybe 

19  directly  affected  by  a  portion  of  a  meeting  requests  that  the 

20  agency  close  such  portion  to  the  public  for  any  of  the  rea- 

21  sons  referred  to  in  paragraph  (5),  (G),  or  (7)  of  subsec- 

22  tion  (c) ,  the  agency,  upon  request  of  any  one  of  its  members, 

23  shall  vote  by  recorded  vote  whether  to  close  such  meeting. 

24  "(3)  Within  one  day  of  any  vote  taken  pursuant  to 

25  paragraph   (1)  or  (2),  the  agency  shall  make  publicly 
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1  available  a  written  copy  of  such  vote  reflecting  the  vote  of 

2  each  member  on  the  question.  If  a  portion  of  a  meeting  is 

3  to  be  closed  to  the  public,  the  agency  shall,  within  one  day 

4  of  the  vote  taken  pursuant  to  paragraph  (1)  or  (2)  of  this 

5  subsection,  make  publicly  available  a  full  written  explana- 

6  tion  of  its  action  closing  the  portion  together  with  a  list  of 

7  all  persons  expected  to  attend  the  meeting  and  their 

8  affiliation. 

9  "  (4)  Any  agency,  a  majority  of  the  portions  of  whose 

10  meetings  may  properly  be  closed  to  the  public  pursuant  to 

11  paragraph  (4),  (8),  (9)  (A),  or  (10)  of  subsection  (c), 

12  or  any  combination  thereof,  may  provide  by  regulation  for 

13  the  closing  of  such  portions  in  the  event  that  a  majority  of 

14  the  members  of  the  agency  votes  by  recorded  vote  at  the 

15  beginning  of  such  meeting,  or  portion  thereof,  to  close  the 

16  exempt  portion  or  portions  of  the  meeting,  and  a  copy  of 

17  such  vote,  reflecting  the  vote  of  each  member  on  the  ques- 

18  tion,  is  made  available  to  the  public.  The  provisions  of  para- 

19  graphs  (1),  (2),  and  (3)  of  this  subsection  and  subsection 

20  (e)  shall  not  apply  to  any  portion  of  a  meeting  to  which 

21  such  regulations  apply:  Provided,  That  the  agency  shall, 

22  except  to  the  extent  that  such  information  is  exempt  from 

23  disclosure  under  the  provisions  of  subsection  (c),  provide 

24  the  public  with  public  announcement  of  the  date,  place,  and 

25  subject  matter  of  the  meeting  and  each  portion  thereof  at 

80-459  O  -  77  -  32 
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1  die  earliest  practicable  time  and  in  no  case  later  than  the 

2  commencement  of  the  meeting  or  portion  in  question. 

3  "(e)  In  the  case  of  each  meeting,  the  agency  shall  make 

4  public  announcement,  at  least  one  week  before  the  meeting, 

5  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 

6  it  is  to  be  open  or  closed  to  the  public,  and  the  name  and 

7  phone  number  of  the  official  designated  by  the  agency  to 
S  respond  to  requests  for  information  about  the  meeting.  Such 
9  announcement  shall  be  made  unless  a  majority  of  the  mem- 

10  bers  of  the  agency  determines  by  a  recorded  vote  that  agency 

11  business  requires  that  such  meeting  be  called  at  an  earlier 

12  date,  in  which  case  the  agency  shall  make  public  announcc- 

13  ment  of  the  date,  place,  and  subject  matter  of  such  meeting. 
M  and  whether  open  or  closed  to  the  public,  at  the  earliest 

15  practicable  time  and  in  no  case  later  than  the  eommence- 

16  ment  of  the  meeting  or  portion  in  question.  The  time,  place. 
"  or  subject  matter  of  a  meeting,  or  the  determination  of  the 

18  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 

19  to  the  public,  may  be  changed  following  the  public  announce- 

20  ment  required  by  this  paragraph  only  if  (1)  a  majority  of 

21  the  entire  membership  of  the  agency  determines  by  a  re- 

22  corded  vote  that  agency  business  so  requires  and  that  no 

23  earlier  announcement  of  the  change  was  possible,  and  (2) 

24  the  agency  publicly  announces  such  change  and  the  vote 

25  of  each  member  upon  such  change  at  the  earliest  practicable 
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1  time  and  in  no  case  later  than  the  commencement  of  the 

2  meeting  or  portion  in  question. 

3  "(f)  (1)  A  complete  transcript  or  electronic  recording 

4  adequate  to  record  fully  the  proceedings  shall  be  made  of  each 

5  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 

6  cept  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 

7  public  pursuant  to  paragraph  (10)  of  subsection  (c) .  The 

8  agency  shall  make  promptly  available  to  the  public,  in  a 

9  location  easily  accessible  to  the  public,  the  complete  transcript 

10  or  electronic  recording  of  the  discussion  at  such  meeting  of 

11  any  item  on  the  agenda,  or  of  the  testimony  of  any  witness 

12  received  at  such  meeting,  except  for  such  portion  or  portions 

13  of  such  discussion  or  testimony  as  the  agency,  by  recorded 

14  vote  taken  subsequent  to  the  meeting  and  promptly  made 

15  available  to  the  public,  determines  to  contain  information 

16  specified  in  paragraphs  (1)  through  (10)  of  subsection  (c). 
IT  In  place  of  each  portion  deleted  from  such  a  transcript  or 

18  transcription  the  agency  shall  supply  a  written  explanation 

19  of  the  reason  for  the  deletion,  and  the  portion  of  subsection 

20  (c)  and  any  other  statute  said  to  permit  the  deletion.  Copies 

21  of  such  transcript,  or  a  transcription  of  such  electronic  re- 

22  cording  disclosing  the  identity  of  each  speaker,  shall  be  fur- 

23  nished  to  any  person  at  no  greater  than  the  actual  cost  of 

24  duplication  or  transcription  or,  if  in  the  public  interest,  at 

25  no  cost.  The  agency  shall  maintain  a  complete  verbatim 


484 


10 

1  copy  of  the  transcript,  or  a  complete  electronic  recording  of 

2  each  meeting,  or  portion  of  a  meeting,  closed  to  the  public, 

3  for  a  period  of  at  least  two  years  after  such  meeting, 

4  or  until  one  year  after  the  conclusion  of  any  agency  pro- 

5  ceeding  with  respect  to  which  the  meeting,  or  a  portion 

6  thereof,  was  held,  whichever  occurs  later. 

7  "  (2)  Written  minutes  shall  be  made  of  any  agency  meet- 

8  ing,  or  portion  thereof,  which  is  open  to  the  public.  The 

9  agency  shall  make  such  minutes  promptly  available  to  the 
10  public  in  a  location  easily  accessible  to  the  public,  and  shall 
J 1  maintain  such  minutes  for  a  period  of  at  least  two  years  after 

12  such  meeting.  Copies  of  such  minutes  shall  be  furnished  to 

13  any  person  at  no  greater  than  the  actual  cost  of  duplication 

14  thereof  or,  if  in  the  public  interest,  at  no  cost. 

15  "(g)  Each  agency  subject  to  the  requirements  of  this 

16  section  shall,  within  180  days  after  the  date  of  enactment 
1^  of  this  section,  following  consultation  with  the  Office  of  the 

18  Chairman  of  the  Administrative  Conference  of  the  United 

19  States  and  published  notice  in  the  Federal  Register  of  at 

20  least  thirty  days  and  opportunity  for  written  comment  by 

21  any  persons,  promulgate  regulations  to  implement  the  re- 

22  quirements  of  subsections  (b)  through  (f)  of  this  section. 

23  Any  person  may  bring  a  proceeding  in  the  United  States 

24  District  Court  for  the  District  of  Columbia  to  require  an 

25  agency  to  promulgate  such  regulations  if  such  agency  ha* 
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1  not  promulgated  such  regulations  within  tlio  time  period 

2  specified  herein.  Subject  to  any  limitations  of  time  therefor 

3  provided  by  law,  any  person  may  bring  a  proceeding  in 

4  the  United  States  Court  of  Appeals  for  the  District  of  Colum- 

5  bia  to  set  aside  agency  regulations  issued  pursuant  to  this 

6  subsection  that  are  not  in  accord  with  the  requirements  of 

7  subsections  (b)  through  (f)  of  this  section,  and  to  require 

8  the  promulgation  of  regulations  that  are  in  accord  with  such 

9  subsections. 

10  "  (h)  The  district  courts  of  the  United  States  have  juris- 

11  diction  to  enforce  the  requirements  of  subsections  (b) 

12  through  (f)  of  this  section.  Such  actions  may  be  brought  by 

13  any  person  against  an  agency  or  its  members  prior  to,  or 

14  within  sixty  days  after,  the  meeting  out  of  which  the  viola- 
1^  tion  of  this  section  arises,  except  that  if  public  announce- 

16  ment  of  such  meeting  is  not  initially  provided  by  the 

17  agency  in  accordance  with  the  requirements  of  this  section, 

18  such  action  may  be  instituted  pursuant  to  this  section  at  any 

19  time  prior  to  sixty  days  after  any  public  announcement  of 

20  such  meeting.  Such  actions  may  be  brought  in  the  district 

21  wherein  the  plaintiff  resides,  or  has  his  principal  place  of 

22  business,  or  where  the  agency  in  question  has  its  headquar- 

23  ters.  In  such  actions  a  defendant  shall  serve  his  answer 

24  within  twenty  days  after  the  service  of  the  complaint,  but 

25  such  time  may  be  extended  by  the  court  for  up  to  twenty 
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1  additional  days  upon  a  showing  of  good  cause  therefor.  The 

2  burden  is  on  the  defendant  to  sustain  his  action.  In  deciding 

3  such  cases  the  court  may  examine  in  camera  any  portion  of 

4  a  transcript  or  electronic  recording  of  a  meeting  closed  to  the 

5  public,  and  may  take  such  additional  evidence  as  it  deems 

6  necessary.  The  court,  having  due.  regard  for  orderly  adminis- 

7  tration  and  the  public  interest,  as  well  as  the  interests  of  the 

8  party,  may  grant  such  equitable  relief  as  it  deems  appro- 

9  priate,  including  granting  an  injunction  against  future  viola- 

10  tions  of  this  section,  or  ordering  the  agency  to  make  available 

11  to  the  public  such  portion  of  the  transcript  or  electronic 

12  recording  of  a  meeting  as  is  not  authorized  to  be  withheld 

13  under  subsection  (c)  of  this  section.  Except  to  the  extent 

14  provided  in  subsection  (i)  of  this  section,  nothing  in  this  sec- 

15  tion  confers  jurisdiction  on  any  district  court  acting  solely 

16  under  this  subsection  to  set  aside,  enjoin  or  invalidate  any 

17  agency  action  taken  or  discussed  at  an  agency  meeting  out 

18  of  which  the  violation  of  this  section  arose. 

19  "  (i)  Any  Federal  court  otherwise  authorized  by  law  to 

20  review  agency  action  may,  at  the  application  of  any  person 

21  properly  participating  in  the  judicial  review  proceeding,  in- 

22  quire  into  violations  by  the  agency  of  the  requirements  of  this 

23  section  and  afford  any  such  relief  as  it  deems  appropriate. 

24  "  (j)  The  court  may  assess  against  any  party  reasonable 

25  attorney  fees  and  other  litigation  costs  reasonably  incurred  by 
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1  any  other  party  who  substantially  prevails  in  any  action 

2  brought  in  accordance  with  the  provisions  of  subsection  (g) , 

3  (h) ,  or  (i)  of  this  section,  except  that  costs  may  be  assessed 

4  against  an  individual  member  of  an  agency  only  in  the  case 

5  where  the  court  finds  such  agency  member  has  intentionally 

6  and  repeatedly  violated  this  section  and  against  the  plaintiff 

7  only  where  the  court  finds  that  the  suit  was  initiated  by  the 

8  plaintiff  primarily  for  frivolous  or  dilatory  purposes.  In  the 

9  case  of  assessment  of  costs  against  an  agency,  the  costs  may 

10  be  assessed  by  the  court  against  the  United  States. 

11  "  (k)  Each  agency  subject  to  the  requirements  of  this 

12  section  shall  annually  report  to  Congress  regarding  its  com- 

13  pliance  with  such  requirements,  including  a  tabulation  of  the 

14  total  number  of  agency  meetings  open  to  the  public,  the 

15  total  number  of  meetings  closed  to  the  public,  the  reasons 

16  for  closing  such  meetings,  and  a  description  of  any  litigation 

17  brought  against  the  agency  under  this  section,  including  any 

18  costs  assessed  against  the  agency  in  such  litigation  (whether 

19  or  not  paid  by  the  agency) . 

20  "  (1)  Except  as  specifically  provided  in  this  section, 

21  nothing  herein  expands  or  limits  the  present  rights  of  any 

22  person  under  section  552  of  this  title,  except  that  the  pro- 

23  visions  of  this  Act  shall  govern  hi  the  case  of  any  request 

24  made  pursuant  to  such  section  to  copy  or  inspect  the  tran- 

25  scripts  or  electronic  recordings  described  in  subsection  (f) 
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1  of  this  section.  The  requirements  of  chapter  33  of  title  44, 

2  United  States  Code,  shall  not  apply  to  the  transcripts  and 

3  electronic  reeordings  described  in  subsection    (f)    of  this 

4  section. 

5  "  (m)  This  section  does  not  constitute  authority  to  with- 

6  hold  any  information  from  Congress,  and  does  not  authorize 

7  the  closing  of  any  agency  meeting  or  portion  thereof  other- 

8  wise  required  by  law  to  be  open. 

9  "  (n)   Nothing  in  this  section  authorizes  any  agency 

10  to  withhold  from  any  individual  any  record,  including  tran- 

11  scripts  or  electronic  recordings  required  by  this  Act,  which 

12  is  otherwise  accessible  to  such  individual  under  section  552a 

13  of  this  title. 

1^  "  (o)  In  the  event  that  any  meeting  is  subject  to  the  pro- 

15  visions  of  the  Federal  Advisory  Committee  Act  as  well  as 

16  the  provisions  of  this  section,  the  provisions  of  this  section 
shall  govern.". 

18  (b)    The  chapter  analysis  of  chapter  5  of  title  5, 

19  United  States  Code,  is  amended  by  inserting : 

"552b.  Open  meetings." 

20  immediately  below : 

"552a.  Records  about  individuals.". 

21  EX  PARTE  COMMUNICATIONS 

22  Sec.  4.  (a)  Section  557  of  title  5,  United  States  Code, 
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1  is  amended  by  adding  at  the  end  thereof  the  following  new 

2  subsection : 

3  "(d)  (1)  In  any  agency  proceeding  which  is  subject  to 

4  subsection  (a)  of  this  section,  except  to  the  extent  required 

5  for  the  disposition  of  ex  parte  matters  as  authorized  by  law — 

6  "  (A)  no  interested  person  outside  the  agency  shall 

7  make  or  cause  to  be  made  to  any  member  of  the  body 

8  comprising  the  agency,  administrative  law  judge,  or 

9  other  employee  who  is  or  may  reasonably  be  expected 

10  to  be  involved  in  the  decisional  process  of  the  proceed- 

11  ing,  an  ex  parte  communication  relative  to  the  merits 

12  of  the  proceeding ; 

13  "(B)  no  member  of  the  body  comprising  the  agen- 

14  cy,  administrative  law  judge,  or  other  employee  who 

15  is  or  may  reasonably  be  expected  to  be  involved  in 

16  the  decisional  process  of  the  proceeding,  shall  make  or 

17  cause  to  be  made  to  any  interested  person  outside  the 

18  agency  an  ex  parte  communication  relative  to  the  merits 

19  of  the  proceeding ; 

20  "  (C)  a  member  of  the  body  comprising  the  agency, 

21  administrative  law  judge,  or  other  employee  who  is  or 

22  may  reasonably  be  expected  to  be  involved  in  the  de- 

23  cisional  process  of  such  proceeding  who  receives,  or 

24  who  makes  or  causes  to  be  made,  a  communication  pro- 
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1  hibited  by  this  subsection  shall  place  on  the  public  record 

2  of  the  proceeding : 

3  "  (i)  all  such  written  communications ; 

4  "(ii)  memoranda  stating  the  substance  of  all 

5  such  oral  communications ;  and 

6  "  (iii)  all  written  responses,  and  memoranda 

7  stating  the  substance  of  all  oral  responses,  to  the 

8  materials  described  in  clauses  (i)  and  (ii)  of  this 

9  subparagraph ; 

10  "(D)  m  the  event  of  a  communication  prohibited 

11  by  this  subsection  and  made  or  caused  to  be  made  by  a 

12  party  or  interested  person,  the  agency,  administrative 

13  law  judge,  or  other  employee  presiding  at  the  hearing 

14  may,  to  the  extent  consistent  with  the  interests  of  justice 

15  and  the  policy  of  the  underlying  statutes,  require  the 

16  person  or  party  to  show  cause  why  his  claim  or  interest 
1*7  in  the  proceeding  should  not  be  dismissed,  denied,  dis- 

18  regarded,  or  otherwise  adversely  affected  on  account  of 

19  such  violation;  and 

20  M  (E)  the  prohibitions  of  this  subsection  shall  apply 

21  beginning  at  such  time  as  the  agency  may  designate, 

22  but  in  no  case  shall  they  begin  to  apply  later  than  the 

23  time  at  which  a  proceeding  is  noticed  for  hearing  unless 

24  the  person  responsible  for  the  communication  has  knowl- 

25  edge  that  it  will  be  noticed,  in  which  case  the  prohibi- 
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1  tions  shall  apply  beginning  at  the  time  of  his  acquisition 

2  of  such  knowledge. 

3  "  (2)  This  section  does  not  constitute  authority  to  with- 

4  hold  information  from  Congress.". 

5  (b)  Section  551  of  title  5,  United  States  Code,  is 

6  amended — 

7  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

8  (12); 

9  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

10  graph  (13)  and  inserting  in  lieu  thereof  "act;  and"; 

11  and 

12  (3)  by  adding  at  the  end  thereof  the  following  new 

13  paragraph : 

14  "(14)  'ex  parte  communication'  means  an  oral  or 

15  written  communication  not  on  the  public  record  with 

16  respect  to  which  reasonable  prior  notice  to  all  parties 

17  is  not  given.". 

18  (c)  Section  556(d)  of  title  5,  United  States  Code,  is 

19  amended  by  inserting  between  the  third  and  fourth  sentences 

20  thereof  the  following  new  sentence:  "The  agency  may,  to 

21  the  extent  consistent  with  the  interests  of  justice  and  the 

22  policy  of  the  underlying  statutes  administered  by  the  agency, 

23  consider  a  violation  of  section  557  (d)  of  this  title  sufficient 

24  grounds  for  a  decision  adverse  to  a  person  or  party  who  has 

25  committed  such  violation  or  caused  such  violation  to  occur.". 
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1  CONFORMING  AMENDMENTS 

2  Sec.  5.  (a)  Section  410(b)  (1)  of  title  39,  United 

3  States  Code,  is  amended  by  inserting  after  "Section  552 

4  (public  information) the  words  "section  552a  (records 

5  about  individuals),  section  552b  (open  meetings),". 

6  (b)  Section  552  (b)  (3)  of  title  5,  United  States  Code, 

7  is  amended  to  read  as  follows : 

8  "(3)  required  to  be  withheld  from*  the  public  by 

9  any  statute  establishing  particular  criteria  or  referring 

10  to  particular  types  of  information ;". 

11  EFFECTIVE  DATE 

12  Sec.  6.  (a)  Except  as  provided  in  subsection  (b)  of 

13  this  section,  the  provisions  of  this  Act  shall  take  effect  one 
hundred  and  eighty  days  after  the  date  of  its  enactment. 

15  (b)  Subsection  (g)  of  section  552b  of  title  5,  United 

16  States  Code,  as  added  by  section  3  (a)  of  this  Act,  shall  take 
^  effect  upon  enactment. 
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Union  Calendar  No.  496 

ds^    H.  R.  11 656 

[Report  No.  94-880,  Part  I ,  Part  II] 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  3,1976 

Ms.  Abzug  (for  herself,  Mr.  Fascell,  Mr.  Brooks,  Mr.  Moss,  Mr.  Macdonald  of 
Massachusetts,  Mr.  Moorhead  of  Pennsylvania,  Mr.  Rosenthal,  Mr. 
Wright,  Mr.  Fuqua,  Mr.  Conyers,  Mr.  James  V.  Stanton,  Ms.  Collins 
of  Illinois,  Mr.  John  L.  Burton,  Mr.  Harrington,  Mr.  Drinan,  Mr. 
Mezvtnsky,  Ms.  Jordan,  Mr.  Evans  of  Indiana,  Mr.  Moffett,  Mr.  Maguire, 
Mr.  Aspin,  Mr.  Gude,  Mr.  M<  (  IloSKEY,  Mr.  Steelman,  and  Mr.  Pritchard) 
introduced  the  following  bill ;  which  was  referred  to  the  Committee  on 
Government  Operations 

March  8,1976 

Reported  with  amendments,  referred  to  the  Committee  on  the  Judiciary  for  a 
period  ending  not  later  than  April  8,  1976,  for  consideration  of  such  pro- 
visions of  the  bill  as  fall  within  the  jurisdiction  of  that  committee  under 
rule  X,  clause  (1)  (in) ,  and  ordered  to  be  printed 

[Insert  the  part  printed  in  italic] 
April  8,1976 

Reported  with  amendments,  committed  to  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union,  and  ordered  to  be  printed 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  boldface] 


A  BILL 

To  provide  that  meetings  of  Government  agencies  shall  be  open 
to  the  public,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Government  in  the 

4  Sunshine  Act". 
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1  DECLARATION  OF  POLICY 

2  Sec.  2.  It  is  hereby  declared  to  be  the  policy  of  the 

3  United  States  that  the  public  is  entitled  to  the  fullest  prac- 

4  ticable  information  regarding  the  decisionmaking  processes 

5  of  the  Federal  Government.  It  is  the  purpose  of  this  Act 

6  to  provide  the  public  with  such  information  while  protecting 

7  the  rights  of  individuals  and  the  ability  of  the  Government 

8  to  carry  out  its  responsibilities. 

9  OPEN  MEETINGS 

10  Sec.  3.  (a)  Title  5,  United  States  Code,  is  amended 

11  by  adding  after  section  552a  the  following  new  section : 

12  "§  552b.  Open  meetings 

13  "  (a)  For  purposes  of  this  section — 

^  "  (1)  the  term  'agency'  means  the  Federal  Election 

l'}  Commission  and  any  agency,  as  defined  in  section  552 

16  (e)  of  this  title,  headed  by  a  collegial  body  composed  of 

^  two  or  more  individual  members,  a  majority  of  whom 

18  are  appointed  to  such  position  by  the  President  with 

19  the  advice  and  consent  of  the  Senate,  and  includes  any 

20  subdivision  thereof  authorized  to  act  on  behalf  of  the 

21  agency ; 

22  -  (2)  fhe  term  -meeting  means  fhe  deliberations  ef 

23  «4  k^f  fhe  number  of  individual  ftgeaey  members  ¥e- 

24  MMfed  te  fttke  action  en  behtttf  of  fhe  a-^eney  where  sneh 
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ttt  1 1  IK  1  Ht  HKtT*  t  tUlt  \  i  11  t  TT\    Jul  t  It  ^tlttMl M  t    trr  i  M>  I  lUJirrtrrri  ttt 

O  t\<fi.v>j»-\-    Im,  n>n.  .    «   u  n  J 

£  xxy^x  \  \\  \   i  Mt  oi  lit  .v^  ,  it  lilt 

3  "(2)  the  term  'meeting'  means  an  assembly  or 

4  simultaneous   communication   concerning   the  joint 

5  conduct  or  disposition  of  agency  business  by  two  or 

6  more,  but  at  least  the  number  of  individual  agency 

7  members  required  to  take  action  on  behalf  of  the 

8  agency,  but  does  not  include  meetings  required  or 

9  permitted  by  subsection  (d) ;  and 

10  "(3)  the  term  'member'  means  an  individual  who 

11  belongs  to  a  collegial  bod}'  heading  an  agency. 

12  "(b)(1)  Members  as  described  in  subsection  (a)(2) 

13  shall  not  jointly  conduct  or  dispose  of  agency  business 
34  without  complying  with  subsections  (b)  through  (g). 

15  "  (b)  (2)  Except  as  provided  in  subsection  (c),  every 

16  portion  of  every  meeting  of  an  agency  shall  be  open  to  public 
]<  observation. 

18  (c)  Except  in  a  case  where  the  agency  finds  that  the 

19  public  interest  requires  otherwise,  subsection    (b)  shall 

20  act  apply  to  any  portion  of  an  agency  meeting  and  the 

21  requirements  of  subsections  (d)  and  (e)  shall  not  apply  to 
tny  information  pertaining  to  such  meeting  otherwise  re- 

2$  quired  by  this  section  to  be  disclosed  to  the  public,  where  the 
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1  agency  properly  determines  that  such  portion  or  portions  of 

2  its  meeting  or  the  disclosure  of  such  information  is  likely  to — 

3  "(1)  disclose  matters  (A)  specifically  authorized 

4  under  criteria  established  by  an  Executive  order  to  be 

5  kept  secret  in  the  interests  of  national  defense  or  foreign 

6  policy  and  (B)  in  fact  properly  classified  pursuant  to 

7  such  Executive  order; 

8  "(2)  relate  solely  to  the  internal  personnel  rules 

9  and  practices  of  an  agency; 

10  "  (3)  disclose  information  required  or  permitted  to 

11  be  withheld  from  the  public  by  any  statute  establishing 

12  particular  criteria  or  referring  to  particular  types  of  in- 

13  formation; 

14  "  (4)  disclose  trade  secrets  and  commercial  or  finan- 

15  rial  information  obtained  from  a  person  and  privileged  or 

16  confidential; 

17  "(«">)  involve  accusing  any  person  of  a  crime,  or 

18  formally  censuring  any  person; 

19  "(6)    disclose  information  of  a  personal  nature 

20  where  disclosure  would  constitute  a  clearly  unwarranted 

21  invasion  of  personal  privacy; 

22  disclose  investigatory  records  compiled  for 

23  law  enforcement  purposes,  or  information  which  if 

24  written  would  be  contained  in  such  records,  but  only 

25  to  tfae  extent  that  the  production1' <of  such  records  or 


497 


5 

1  information  would    (A)    interfere  with  enforcement 

2  proceedings,  (B)  deprive  a  person  of  a  right  to  a  fair 

3  trial  or  an  impartial  adjudication,  (C)  constitute  an  un- 

4  warranted  invasion  of  personal  privacy,   (D)  disclose 

5  the  identity  of  a  confidential  source  and,  in  the  case  of 

6  a  record  compiled  by  a  criminal  law  enforcement  author- 

7  ity  in  the  course  of  a  criminal  investigation,  or  by  an 

8  agency  conducting  a  lawful  national  security  intelligence 

9  investigation,  confidential  information  furnished  only  by 

10  the  confidential  source,  (E)  disclose  investigative  tech- 

11  niques  and  procedures,  or  (F)   endanger  the  life  or 

12  physical  safety  of  law  enforcement  personnel; 

13  "  (8)  disclose  information  contained  in  or  related  to 
11  examination,  operating,  or  condition  reports  prepared 

15  by,  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

16  for  the  regulation  or  supervision  of  financial  institutions; 

17  "(9)  disclose  information  the  premature  disclosure 

18  of  which  would — 

19  "  (A)  in  the  case  of  an  agency  which  regulates 

20  currencies,  securities,  commodities,  or  financial  in- 

21  stitutions,  be  likely  to  (i)  lead  to  significant  financial 

22  speculation,  or  (ii)  significantly  endanger  the  sta- 

23  bility  of  any  financial  institution;  or 

24  "(B)  in  the  case  of  any  agency,  be  likely  to 

25  ~_  significantly  frustrate  implementation  of  a  proposed 

80-459  O  -  77  -  33 
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1  agency  action,  except  that  this  subparagraph  shall 

2  not  apply  in  any  instance  where  after  the  content 

3  or  nature  of  the  proposed  agency  action  already 

4  has  been  disclosed  to  the  public  by  the  agency,  er- 

5  where  unless  the  agency  is  required  by  law  to  make 

6  such  disclosure  prior  to  taking  final  agency  action 

7  on  such  proposal ;  proposal,  or  after  the  agency 

8  publishes  or  serves  a  substantive  rule  pursuant 

9  to  section  553(d)  of  this  title;  or 

10  "(10)  specifically  concern  the  agency's  issuance 

11  of  a  subpena,  or  the  agency's  participation  in  a  civil 

12  action  or  proceeding,  an  action  in  a  foreign  court  or 

13  international  tribunal,  or  an  arbitration,  or  the  initiation, 
1-1  conduct,  or  disposition  by  the  agency  of  a  particular  case 

15  of  formal  agency  adjudication  pursuant  to  the  procedures 

16  in  section  554  of  this  title  or  otherwise  involving  a 

17  determination  on  the  record  after  opportunity  for  a 
38  hearing. 

19  "(d)  (1)  Action  under  subsection  (c)  to  close  a  por- 


20  tion  or  portions  of  an  agency  meeting  shall  be  taken  only 

21  when  a  majority  of  the  entire  membership  of  the  agency 

22  votes  to  take  such  action.  A  separate  vote  of  the  agency 

23  members  shall  be  taken  with  respect  to  each  agency  meeting 

24  a  portion  or  portions  of  which  are  proposed  to  be  closed  to 

25  the  public  pursuant  to  subsection  (c)  7  or  w4&  respect  fe  any 
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3  information  wkiek  w  proposed  to  be  withheld  under  sh+h 

2  section  -fe-)-.  A  single  vote  may  be  taken  with  respect  to  a 

3  series  of  portions  of  meetings  which  are  proposed  to  be 

4  closed  to  the  public,  or  with  respect  to  any  information  con- 

5  cerning  such  series,  so  long  as  each  portion  of  a  meeting 

6  in  such  series  involves  the  same  particular  matters,  and  is 

7  scheduled  to  be  held  no  more  than  thirty  days  after  the 

8  initial  portion  of  a  meeting  in  such  series.  The  vote  of  each 

9  agency  member  participating  in  such  vote  shall  be  recorded 

10  and  no  proxies  shall  be  allowed. 

11  "(2)  Whenever  any  person  whose  interests  may  be 

12  directly  affected  by  a  portion  of  a  meeting  requests  that  the 

13  agency  close  such  portion  to  the  public  for  any  of  the  rea- 

14  sons  referred  to  in  paragraph  (5),  (6),  or  (7)  of  subsec- 
^  tion  (c) ,  the  agency,  upon  request  of  any  one  of  its  members, 
16  shall  vote  by  recorded  vote  whether  to  close  such  meeting. 
1?         "(3)  Within  one  day  of  any  vote  taken  pursuant  to 

18  paragraph  (1)   or   (2),  the  agency  shall  make  publicly 

19  available  a  written  copy  of  such  vote  reflecting  the  vote  of 

20  each  member  on  the  question.  If  a  portion  of  a  meeting  is 

21  to  be  closed  to  the  public,  the  agency  shall,  within  one  day 

22  of  the  vote  taken  pursuant  to  paragraph  (1)  or  (2)  of  this 

23  subsection,  make  publicly  available  a  full  written  explana- 

24  tion  of  its  action  closing  the  portion  together  with  a  list  of 
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1  all  persons  expected  to  attend  the  meeting  and  their 

2  affiliation. 

3  "  (4)  Any  agency,  a  majority  el  the  portions  of  whose 

4  meetings  may  properly  he  closed  to  the  public  pursuant  to 

5  paragraph  (4),  (8),  (9)  (A),  or  (10)  of  subsection  (c), 

6  or  any  combination  thereof,  may  provide  by  regulation  for 

7  the  closing  of  such  portions  meetings  or  portions  thereof  in 

8  the  event  that  a  majority  of  the  members  of  the  agency  votes 

9  by  recorded  vote  at  the  beginning  of  such  meeting,  or  por- 

10  tion  thereof,  to  close  the  exempt  portion  or  portions  of  the 

11  meeting,  and  a  copy  of  such  vote,  reflecting  the  vote  of  each 

12  member  on  the  question,  is  made  available  to  the  public.  The 

13  provisions  of  paragraphs  (1),  (2),  and  (3)  of  this  sub- 

14  section  and  subsection  (e)  shall  not  apply  to  any  portion  of  a 

15  meeting  to  which  such  regulations  apply:  Provided,  That  the 

16  agency  shall,  except  to  the  extent  that  such  information  is 

17  exempt  from  disclosure  under  the  provisions  of  subsection 

18  (c) ,  provide  the  public  with  public  announcement  of  the 

19  date,  place,  and  subject  matter  of  the  meeting  and  each  por- 

20  tion  thereof  at  the  earliest  practicable  time  and  in  no  case 

21  later  than  the  commencement  of  the  meeting  or  portion  in 

22  question. 

23  "  (e)  In  the  case  of  each  meeting,  the  agency  shall  make 

24  public  announcement,  at  least  one  week  before  the  meeting, 

25  of  (he  date,  place,  and  subject  matter  of  the  meeting,  whether 
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1  it  is  to  be  open  or  closed  to  the  public,  and  the  name  and 

2  phone  number  of  the  official  designated  by  the  agency  to 

3  respond  to  requests  for  information  about  the  meeting.  Such 

4  announcement  shall  be  made  unless  a  majority  of  the  mem- 

5  bers  of  the  agency  determines  by  a  recorded  vote  that  agency 

6  business  requires  that  such  meeting  be  called  at  an  earlier 

7  date,  in  which  case  the  agency  shall  make  public  announce- 

8  ment  of  the  date,  place,  and  subject  matter  of  such  meeting, 

9  and  whether  open  or  closed  to  the  public,  at  the  earliest 

10  practicable  time  and  in  no  case  later  than  the  commence- 

11  ment  of  the  meeting  or  portion  in  question.  The  time,  place, 

12  or  subject  matter  of  a  meeting,  or  the  determination  of  the 

13  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 

14  to  the  public,  may  be  changed  following  the  public  announce- 

15  ment  required  by  this  paragraph  only  if  (1)  a  majority  of 

16  the  entire  membership  of  the  agency  determines  by  a  re- 

17  corded  vote  that  agency  business  so  requires  and  that  no 

18  earlier  announcement  of  the  change  was  possible,  and  (2) 

19  the  agency  publicly  announces  such  change  and  the  vote 

20  of  each  member  upon  such  change  at  the  earliest  practicable 

21  time  and  in  no  case  later  than  the  commencement  of  the 

22  meeting  or  portion  in  question. 

23  "(f)  (1)  A  complete  transcript  or  electronic  recording 

24  adequate  to  record  fully  the  proceedings  shall  be  made  of  each 
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1  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 

2  cept  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 

3  public  pursuant  to  paragraph  (10)  of  subsection  (c) .  The 

4  agency  shall  make  promptly  available  to  the  public,  in  a 

5  location  easily  accessible  to  the  public,  the  complete  transcript 

6  or  electronic  recording  of  the  discussion  at  such  meeting  of 

7  any  item  on  the  agenda,  or  of  the  testimony  of  any  witness 

8  received  at  such  meeting,  except  for  such  portion  or  portions 

9  of  such  discussion  or  testimony  as  the  agency,-  by  recorded 

10  vote  taken  subsequent  to  the  meeting  an4  promptly  made 

11  available  te  the  publio,  determines  to  contain  information 

12  specified  in  paragraphs  (1)  through  (10)  of  subsection  (c) . 

13  fe  place  el  eaeh  portion  deleted  from  sueh  a  transcript  or 

14  transcription  the  agency  shall  supply  a  written  explanation 

15  of  the  reason  for  the  deletion,  aad  the  portion  of  subsection 

16  -(e)-  an4  aay  other  statute  sa44  te  permit  the  deletion.  Copies 

17  of  such  transcript,  or  a  transcription  of  such  electronic  re- 

18  cording  disclosing  the  identity  of  each  speaker,  shall  be  fur- 

19  nished  to  any  person  at  no  greater  than  the  actual  cost  of 

20  duplication  or  transcription  or,  if  in  the  public  interest,  at 

21  no  cost  The  agency  shall  maintain  a  complete  verbatim 

22  copy  of  the  transcript,  or  a  complete  electronic  recording  of 

23  each  meeting,  or  portion  of  a  meeting,  closed  to  the  public, 

24  for  a  period  of  at  least  two  years  after  such  meeting, 

25  or  until  one  year  after  the  conclusion  of  any  agency  pro- 
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1  ceeding  with  respect  to  which  the  meeting,  or  a  portion 

2  thereof,  was  held,  whichever  occurs  later. 

3  "(2)  Written  minutes  shall  be  made  of  any  agency  meet- 

4  ing,  or  portion  thereof,  which  is  open  to  the  public.  The 

5  agency  shall  make  such  minutes  promptly  available  to  the 

6  public  in  a  location  easily  accessible  to  the  public,  and  shall 

7  maintain  such  minutes  for  a  period  of  at  least  two  years  after 

8  such  meeting.  Copies  of  such  minutes  shall  be  furnished  to 

9  any  person  at  no  greater  than  the  actual  cost  of  duplication 

10  thereof  or,  if  in  the  public  interest,  at  no  cost. 

11  "  (g)  Each  agency  subject  to  the  requirements  of  this 

12  section  shall,  within  180  days  after  the  date  of  enactment 

13  of  this  section,  following  consultation  with  the  Office  of  the 

14  Chairman  of  the  Administrative  Conference  of  the  United 

15  States  and  published  notice  in  the  Federal  Register  of  at 

16  least  thirty  days  and  opportunity  for  written  comment  by 

17  any  persons,  promulgate  regulations  to  implement  the  re- 

18  quirements  of  subsections  (b)  through  (f)  of  this  section. 

19  Any  person  may  bring  a  proceeding  in  the  United  States 

20  District  Court  for  the  District  of  Columbia  to  require  an 

21  agency  to  promulgate  such  regulations  if  such  agency  has 

22  not  promulgated  such  regulations  within  the  time  period 

23  specified  herein.  Subject  to  any  limitations  of  time  therefor 

24  provided  by  law,  any  person  may  bring  a  proceeding  in 

25  the  United  States  Court  of  Appeals  for  the  District  of  Colum- 
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1  bia  to  set  aside  agency  regulations  issued  pursuant  to  this 

2  subsection  that  are  not  in  accord  with  the  requirements  of 

3  subsections  (b)  through  (f)  of  this  section,  and  to  require 

4  the  promulgation  of  regulations  that  are  in  accord  with  such 

5  subsections. 

6  "  (h)  The  district  courts  of  the  United  States  have  juris- 

7  diction  to  enforce  the  requirements  of  subsections  (b) 

8  through  (f)  of  this  section.  Such  actions  may  be  brought  by 

9  any  person  against  an  agency  e*  its  members  prior  to,  or 

10  within  sixty  days  after,  the  meeting  out  of  which  the  viola- 

11  tion  of  this  section  arises,  except  that  if  public  announce- 

12  ment  of  such  meeting  is  not  initially  provided  by  the 

13  agency  in  accordance  with  the  requirements  of  this  section, 

14  such  action  may  be  instituted  pursuant  to  this  section  at  any 

15  time  prior  to  sixty  days  after  any  public  announcement  of 

16  such  meeting.  Such  actions  may  be  brought  in  the  district 

17  wherein  the  plaintiff  resides,  or-  has  his  principal  plaec  ef 

18  business,  court  of  the  United  States  for  the  district  in 

19  which  the  agency  meeting  is  held,  or  in  the  District  Court 

20  for  the  District  of  Columbia,  or  where  the  agency  in 

21  question  has  its  headquarters.  In  such  actions  a  defendant 

22  shall  serve  his  answer  within  twenty  days  after  the  service 

23  of  the  complaint,  but  such  time  may  be  extended  by  the 

24  court  for  up  to  twenty  additional  days  upon  a  showing  of 

25  good  cause  therefor.  The  burden  is  on  the  defendant  to 
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1  sustain  his  action.  In  deciding  such  cases  the  court  may 

2  examine  in  camera  any  portion  of  a  transcript  or  electronic 

3  recording  of  a  meeting  closed  to  the  public,  and  may  take 

4  such  additional  evidence  as  it  deems  necessary.  The  court, 

5  having  due  regard  for  orderly  administration  and  the  public 

6  interest,  as  well  as  the  interests  of  the  party,  may  grant  such 

7  equitable  relief  as  it  deems  appropriate,  including  granting 

8  an  injunction  against  future  violations  of  this  section,  or 

9  ordering  the  agency  to  make  available  to  the  public  such 

10  portion  of  the  transcript  or  electronic  recording  of  a  meeting 

11  as  is  not  authorized  to  be  withheld  under  subsection  (c) 

12  of  this  section.  Except  to  the  extent  provided  m  subsection 

13  -{*)-  el  this  section,  nothing  Nothing  in  this  section  confers 
jurisdiction  on  any  district  court  acting  solely  under  this 

15  .  .  .  -  ,  Urn 

"  subsection  to  set  aside,  enjoin  or  invalidate  any  agency 
16 

action  taken  or  discussed  at  an  agency  meeting  out  of  which 

17 

the  violation  of  this  section  arose. 

18 

ilTif  Any  Federal  court  otherwise  authorized  by  kw-  te 
^    review  agency  action  may,  at  the  application  ef  any  person 
properly  participating  in  the  judicial  review  proceeding,  in- 

91 

quire  into  violations  by  the  ageney  of  the  requirements  of  this 
22    section  and  afford  any  such  Feliel  as  it  deems  appropriate. 

"■(if  (0  The  court  may  assess  against  any  party  rea- 
^   sonable  attorney  fees  and  other  litigation  costs  reasonably 


50(3 


14 

j  incurred  by  any  other  party  who  substantially  prevails  in 

2  any  action  brought  in  accordance  with  the  provisions  of 

3  subsection  -fg)^  -fh^  or-  -{+f  (g)  or  (h)  of  this  section,  except 

4  that  costs  may  be  assessed  against  an  individual  member  of 

5  an  agency  only  in  the  ease  where  the  court  feds  sneh-  agency 
g  member  has  intentionally  and  repeatedly  violated  this  see- 
7  tion  and  against  the  plaintiff  only  where  the  court  finds 
g  that  the  suit  was  initiated  by  the  plaintiff  primarily  for 
9  frivolous  or  dilatory  purposes.  In  the  case  of  assessment  of 

!0  costs  against  an  agency,  the  costs  may  be  assessed  by  the 

H  court  against  the  United  States. 

12  ""(k)*  (j)  Each  agency  subject  to  the  requirements  of  this 

13  section  shall  annually  report  to  Congress  regarding  its  com- 

14  pliance  with  such  requirements,  including  a  tabulation  of  the 

15  total  number  of  agency  meetings  open  to  the  public,  the 

16  total  number  of  meetings  closed  to  the  public,  the  reasons 

17  for  closing  such  meetings,  and  a  description  of  any  litigation 

18  brought  against  the  agency  under  this  section,  including  any 

19  costs  assessed  against  the  agency  in  such  litigation  (whether 

20  or  not  paid  by  the  agency) . 

21  "-flf  (k)  Except  as  specifically  provided  in  this  section, 

22  nothing  herein  expands  or  limits  the  present  rights  of  any 

23  person  under  section  552  of  this  title,  except  that  the  pro- 

24  visions  of  this  Act  shall  govern  in  the  case  of  any  request 
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1  made  pursuant  to  such  section  to  copy  or  inspect  the  tran- 

2  scripts  or  electronic  recordings  described  in  subsection  (f) 

3  of  this  section.  The  requirements  of  chapter  33  of  title  44, 

4  United  States  Code,  shall  not  apply  to  the  transcripts  and 

5  electronic  recordings  described  in  subsection   (f)   of  this 

6  section. 

7  "-fft*f  (1)  This  section  does  not  constitute  authority  to 

8  withhold  any  information  from  Congress,  and  does  not  au- 

9  thorize  the  closing  of  any  agency  meeting  or  portion  thereof 

10  otherwise  required  by  law  to  be  open. 

11  "-(**)"   (m)    Nothing  in  this  section  authorizes  any 

12  agency  to  withhold  from  any  individual  any  record,  includ- 

13  ing  transcripts  or  electronic  recordings  required  by  this  Act, 
^  which  is  otherwise  accessible  to  such  individual  under  sec- 

15  tion  552a  of  this  title. 

16  ""W"  (n)  In  the  event  that  any  meeting  is  subject  to  the 
provisions  of  the  Federal  Advisory  Committee  Act  as  well 

18  as  the  provisions  of  this  section,  the  provisions  of  this  sec- 

19  tion  shall  govern.". 

2^  (b)  The  chapter  analysis  of  chapter  5  of  title  5,  United 

21  States  Code,  is  amended  by  inserting: 

"552b.  Open  meetings." 

22  immediately  below: 

"552a.  Records  about  individuals.". 
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1  EX  PARTE  COMMUNICATIONS 

2  Sec.  4.  (a)  Section  557  of  title  5,  United  States  Code, 

3  is  amended  by  adding  at  the  end  thereof  the  following  new 

4  subsection : 

5  "  (d)  (1)  In  any  agency  proceeding  which  is  subject  to 

6  subsection  (a)  of  this  section,  except  to  the  extent  required 

7  for  the  disposition  of  ex  parte  matters  as  authorized  by  law — 

8  "(A)  no  interested  person  outside  the  agency  shall 

9  make  or  cause  to  be  made  to  any  member  of  the  body 

10  comprising  the  agency,  administrative  law  judge,  or 

11  other  employee  who  is  or  may  reasonably  be  expected 

12  to  be  involved  in  the  decisional  process  of  the  proceed- 

13  ing,  an  ex  parte  communication  relative  to  the  merits 

14  of  the  proceeding ; 

15  "  (B)  no  member  of  the  body  comprising  the  agen- 

16  cy,  administrative  law  judge,  or  other  employee  who 

17  is  or  may  reasonably  be  expected  to  be  involved  in 

18  the  decisional  process  of  the  proceeding,  shall  make  or 

19  cause  to  be  made  to  an)'  interested  person  outside  the 

20  agency  an  ex  parte  communication  relative  to  the  merits 

21  of  the  proceeding; 

22  "  (C)  a  member  of  the  body  comprising  the  agency. 

23  administrative  law  judge,  or  other  employee  who  is  or 

24  may  reasonably  he  expected  to  be  involved  in  the  de- 

25  cisional  process  of  such  proceeding  who  receives,  or 
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1  who  makes  or  causes  to  be  made,  a  communication  pro- 

2  hibited  by  this  subsection  shall  place  on  the  public  record 

3  of  the  proceeding: 

4  "(i)  all  such  written  communications; 

5  "(h)  memoranda  stating  the  substance  of  all 
(i  Mich  oral  communications;  and 

7  "(iii)  all  written  responses,  and  memoranda 

S  stating  the  substance  of  all  oral  responses,  to  the 

9  materials  described  in  clauses  (i)  and  (ii)  of  this 

10  subparagraph ; 

11  "(D)  in  the  event  of  a  communication  prohibited 

12  by  this  subsection  and  made  or  caused  to  be  made  by  a 

13  party  or  interested  person,  the  agency,  administrative 

14  law  judge,  or  other  employee  presiding  at  the  hearing 

15  may,  to  the  extent  consistent  with  the  interests  of  justice 
1G  and  the  policy  of  the  underlying  statutes,  require  the 
IT  person  or  party  to  show  cause  why  his  claim  or  interest 

18  in  the  proceeding  should  not  be  dismissed,  denied,  dis- 

19  regarded,  or  otherwise  adversely  affected  on  account  of 

20  such  violation;  and 

21  "  (E)  the  prohibitions  of  this  subsection  shall  apply 
2*2  beginning  at  such  time  as  the  agency  may  designate, 

23  but  in  no  case  shall  they  begin  to  apply  later  than  the 

24  time  at  which  a  proceeding  is  noticed  for  hearing  unless 
23  the  person  responsible  for  the  communication  has  knowl- 
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1  edge  that  it  will  be  noticed,  in  which  case  the  prohibi- 

2  tions  shall  apply  beginning  at  the  time  of  his  acquisition 

3  of  such  knowledge. 

4  "  (2)  This  section  does  not  constitute  authority  to  with- 

5  hold  information  from  Congress.". 

6  (b)   Section  551  of  title  5,  United  States  Code,  is 

7  amended — 

8  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

9  (12); 

10  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

11  graph  (13)  and  inserting  in  lieu  thereof  "act;  and"; 

12  and 

13  (3)  by  adding  at  the  end  thereof  the  following  now 

14  paragraph : 

15  "(14)  'ex  parte  communication'  means  an  oral  or 

16  written  communication  not  on  the  public  record  with 

17  respect  to  which  reasonable  prior  notice  to  all  parties 

18  is  not  given.". 

19  (c)  Section  556(d)  of  title  5,  United  States  Code,  is 

20  amended  by  inserting  between  the  third  and  fourth  sentences 

21  thereof  the  following  new  sentence:  "The  agency  may,  to 

22  the  extent  consistent  with  the  interests  of  justice  and  the 
2'}  policy  of  the  underlying  statutes  administered  by  the  agency, 
24  consider  a  violation  of  section  557  (d)  of  this  title  sufficient 
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1  grounds  for  a  decision  adverse  t<>  a  person  or  party  who  has 

2  committed  such  violation  or  caused  such  violation  to  Occur/'. 

3  CONFORMING  AMENDMENTS 

4  Sec.  :>.   (a)  Section  410(b)  (1)  of  title  39,  United 

5  States  Code,  is  amended  by  inserting  after  "Section  552 
q  (public  information),"  the  words  ''section  552a  (records 

7  about  individuals),  section  552b  (open  meetings),". 

8  (b)  Section  552  (b)  (3)  of  title  5,  United  States  Code, 

9  is  amended  to  read  as  follows : 

IQ  "(3)  required  or  permitted  to  be  withheld  from 

H  the  public  by  any  statute  establishing  particular  criteria 

12  or  referring  to  particular  types  of  information;". 

13  EFFECTIVE  DATE 

14  Sec.  6.  (a)  Except  as  provided  hi  subsection  (b)  of 

15  this  section,  the  provisions  of  this  Act  shall  take  effect  one 

16  hundred  and  eighty  days  after  the  date  of  its  enactment. 

17  (b)  Subsection  (g)  of  section  552b  of  title  5,  United 

18  States  Code,  as  added  by  section  3  (a)  of  this  Act,  shall  take 

19  effect  upon  enactment. 
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94th  Congress  )  HOUSE  OF  REPRESENTATIVES  j  Reft.  94-880 
2d  Session     J  \     Part  I 


GOVERNMENT  IN  THE  SUNSHINE  ACT 


March  8, 1976. — Ordered  to  be  printed 


Mr.  Brooks,  from  the  Committee  on  Government  Operations, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  VIEWS 

[To  accompany  H.R.  11656] 

The  Committee  on  Government  Operations,  to  whom  was  referred 
the  bill  (H.R.  11656)  to  provide  that  meetings  of  Government  agen- 
cies shall  be  open  to  the  public,  and  for  other  purposes,  having  con- 
sidered the  same,  report  favorably  thereon  with  amendments  and 
recommend  that  the  bill  as  amended  do  pass. 

Amendments 

The  two  committee  amendments,  each  of  which  is  of  a  technical  and 
conforming  nature,  are : 

Page  7,  line  3,  before  "closed''  insert  "to  be". 

Page  16,  line  12,  after  "party"  insert  "or  interested  person". 

Explanation  of  Amendments 

The  first  amendment  changes  from  the  present  to  the  future  tense  a 
reference  to  a  meeting  that  has  not  yet  been  held. 

The  second  amendment  conforms  one  subparagraph  of  the  ex  parte 
communications  provisions  of  the  bill  to  the  remainder  of  those 
provisions.  The  prohibition  on  such  communications  to  an  agency 
decisionmaking  official  applies  to  anyone  who  is  an  "interested  per- 
son". Subparagraph  (D)  of  t lie  proposed  section  557(d)  (1)  of  title  5, 
United  States  Code,  refers  in  its  original  form  only  to  a  "party",  and 
the  amendment  adds  "interested  person"  so  as  to  make  this  subpara- 
graph conform  to  the  rest  of  section  4. 
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Purpose 

The  purpose  of  H.R.  11656  is  to  provide  that  meetings  of  multi- 
member Federal  agencies  shall  be  open  to  the  public,  with  the  excep- 
tion of  discussions  of  several  narrowly  defined  areas.  The  bill  also 
prohibits  ex  parte  communications  to  and  from  agency  decisionmak- 
ing officials  with  respect  to  the  merits  of  pending  proceedings. 

The  basic  premise  of  the  Sunshine  legislation  is  that,  in  the  words 
of  Federalist  Xo.  49.  "the  people  are  the  only  legitimate  fountain  of 
power,  and  it  is  from  them  that  the  constitutional  charter  ...  is 
derived."  Government  is  and  should  be  the  servant  of  the  people, 
and  it  should  be  fully  accountable  to  them  for  the  actions  which  it 
supposedly  takes  on  their  behalf. 

In  a  theoretical  sense,  the  agencies  in  the  executive  branch  are  al- 
ready accountable  to  the  people  through  the  President,  who  is  in- 
directly elected,  and  the  Congress,  whose  members  are  directly  elected. 
This  theoretical  accountability,  though,  leaves  agency  commissioners 
far  removed  from  the  public  view  in  their  day-to-day  activities. 

Absent  special  circumstances,  there  is  no  reason  why  the  public 
should  not  have  the  right  to  observe  the  agency  decisionmaking  proc- 
ess first-hand.  In  the  words  of  FCC  Commissioner  Glen  O.  Robinson, 
who  testified  before  the  Government  Information  and  Individual 
Rights  Subcommittee  on  this  legislation  : 

Chief  among  the  benefits  [of  the  legislation]  is  increasing 
public  understanding  of  administrative  decisionmaking  proc- 
esses. *  *  *  I  do  not  know  whether  that  understanding  will 
lead  to  greater  confidence  in  administrative  decisionmaking. 
*  *  *  Quite  possibly,  it  could  lead  to  less  confidence.  But 
either  of  these  outcomes  *  *  *  can  be  beneficial :  if,  in  the 
light  of  sunshine  a  Government  agency  shows  itself  to  be 
deserving  of  trust,  then  by  all  means  it  should  have  it;  con- 
versely, if  that  same  sunlight  reveals  and  agency  to  be  inept, 
inefficient,  and  not  in  pursuit  of  the  public  interest,  then  ob- 
viouslv  that  agencv  does  not  deserve,  and  should  not  have, 
public  trust.  (Hearings  on  H.R.  10315  and  H.R.  9868,  p.  98.) 

The  legislation  requires  that  when  an  agency  closes  a  meeting  under 
one  of  the  exemptions  in  the  bill,  it  must  make  a  recording  or  ver- 
batim transcript  of  the  closed  portion  and  release  to  the  public  any 
part  of  the  recording  or  transcript  that  does  not  contain  exempt  in- 
formation. A  second  purpose  of  this  requirement  is  to  assure  that  a 
citizen  has  a  meaningful  remedy  when  a  meeting  has  been  illegally 
closed,  namely,  the  release  by  the  court  of  the  transcript  of  the  il- 
legally closed  portion. 

The  purpose  of  the  provisions  of  the  bill  prohibiting  ex  parte  com- 
munications is  to  insure  that  agency  decisions  required  to  be  made  on 
a  public  record  are  not  influenced  by  private,  off-the-record  communi- 
cations from  those  personally  interested  in  the  outcome. 
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Summary  of  Major  Provisions  of  the  Legislation 
Open  Meetings 

The  open  meeting  provisions  would  apply  to  the  approximately  50 
Federal  agencies  that  (1)  are  presently  covered  by  the  Freedom  of 
Information  Act  and  the  Privacy  Act,  and  (2)  are  headed  by  a  body 
of  two  or  more  members,  a  majority  of  whom  are  chosen  by  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate.  The  measure  is  also 
expressly  made  applicable  to  the  Federal  Election  Commission  and 
the  Post  Service.  Meetings  covered  under  the  bill  include  not  only 
sessions  at  which  formal  action  is  taken,  but  also  those  at  which 
a  quorum  of  members  deliberates  regarding  the  conduct  or  disposition 
of  agency  business.  A  chance  encounter  or  social  gathering  would  not 
be  a  meeting  within  the  meaning  of  the  bill  so  long  as  no  agency  busi- 
ness is  conducted  or  disposed  of. 

The  bill  requires  that  every  part  of  every  meeting  be  open  to  the 
public  unless  it  falls  within  one  of  the  bill's  10  specific  exemptions. 
In  case  of  doubt  as  to  whether  a  portion  of  a  meeting  is  exempt,  the 
presumption  is  to  be  in  favor  of  openness.  Even  if  a  matter  falls 
within  an  exemption,  the  discussion  must  be  open  where  the  public 
interest  so  requires. 

Xo  meeting  or  portion  thereof  may  be  closed  unless  a  majority  of 
the  entire  membership  votes  to  take  such  action.  Such  a  vote  need  not 
itself  occur  during  a  meeting  and  could  properly  be  taken  by  cir- 
culating a  written  ballot  or  tally  sheet.  If  such  a  vote  is  taken  during 
a  meeting,  the  discussion  and  vote  must  of  course  be  open  to  the  pub- 
lic unless  within  one  of  the  exemptions. 

A  copy  of  each  vote  on  closing  a  meeting  must  be  made  available 
to  the  public  whether  or  not  the  meeting  or  portion  is  closed.  This  will 
inform  the  public  as  to  the  full  voting  record  of  each  agency  member 
on  openness  questions.  When  a  vote  on  the  issue  of  closing  fulfills 
the  requirements  for  closing,  a  full  written  explanation  of  the  action 
and  a  list  of  all  persons  expected  to  attend  the  meeting  must  also 
be  made  public. 

Agencies  are  required  to  public  announce,  at  least  one  week  prior 
to  a  meeting,  its  date,  location,  and  other  relevant  information. 

The  keeping  of  a  complete,  verbatim  transcript  or  electronic  record- 
ing of  each  portion  of  a  meeting  closed  to  the  public  would  be  required 
(except  for  discussions  dealing  with  adjudications  or  agency  partici- 
pation in  civil  actions),  and  any  portion  of  each  transcript  or  record- 
ing whose  release  would  not  have  the  effect  set  forth  in  one  or  more 
of  the  exemptions  would  have  to  be  made  available  to  the  public.  In- 
formation may  be  deleted  only  if  it  falls  within  an  exemption  and 
disclosure  is  not  required  by  the  public  interest,  and  deletions  would  be 
replaced  by  a  written  explanation  of  the  reason  and  the  statutory 
authority  for  each.  Written  minutes  of  open  meetings  will  also  be 
required  to  be  kept  and  made  publicly  available. 

Any  person  could  challenge  in  court  the  closing  of  a  meeting  or  any 
other  violation  of  the  openness  requirements  of  the  bill,  and  the  burden 


of  sustaining  the  closing  or  other  action  in  question  would  be  upon 
the  agency.  The  court  could  grant  any  appropriation  relief,  includ- 
ing but  not  limited  to  enjoining  future  violations  of  the  act  or  releas- 
ing I  he  transcript  of  an  improperly  closed  meeting. 

Ex  Parte  Communications 

Section  4  of  the  bill  would  enact  a  general  prohibition  on  ex  parte 
communications  between  agency  decisionmaking  personnel,  including 
commissioners  and  administrative  law  judges,  and  outside  persons 
having  an  interest  in  the  outcome  of  a  pending  proceeding.  These 
provisions  would  apply  to  executive  agencies  without  regard  to 
whether  they  are  headed  by  a  collegial  body  or  a  single  individual. 

The  communications  prohibited  by  the  ex  parte  section  would  in- 
clude only  those  relative  to  the  merits  of  the  proceeding.  Thus,  an 
inquiry  of  an  agency  clerk  as  to  the  procedural  status  of  an  adjudi- 
cation or  rulemaking  matter  wTould  not  be  unlawful  under  the  bill. 
A  violation  of  the  prohibition  could  result  in  sanctions  up  to  and 
including  loss  of  the  proceeding  on  the  merits  (as  under  existing  case 
law).  See,  e.g.,  Jacksonville  Broadcasting  Corp.  v.  FCC,  348  F.2d  75 
(B.C.  Cir.) ,  cert,  denied,  382  U.S.  893  ( 1965) . 

History  of  the  Legislation 

This  legislation  represents  a  further,  logical  step  in  the  continuing 
process  of  opening  governmental  decisionmaking  to  the  public  at  the 
Federal  and  State  levels. 

The  Freedom  of  Information  Act,  making  documents  of  executive 
departments  and  agencies  generally  available  to  the  public,  was  en- 
acted in  1966  (Public  Law  89-487,  80  Stat.  250)  and  codified  as  section 
552  of  title  5,  United  States  Code,  the  following  year  (Public  Law 
90-23,  81  Stat.  54). 

In  1972,  Congress  enacted  the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770,  5  U.S.C.  App.  I),  designed  to  open 
to  the  public  the  meetings  of  advisory  committees,  study  panels  and 
ad  hoc  committees  in  the  executive  branch. 

In  1974,  after  eight  years  of  experience  under  the  Freedom  of 
Information  Act  and  several  series  of  oversight  hearings  and  studies, 
Congress  enacted  strengthening  amendments  to  that  statute  (Public 
Law  93-502,  88  Stat.  1561). 

In  March  1973,  the  House  adopted  H.  Res.  259,  generally  requiring 
meetings  of  House  committees  (including  markup  sessions)  to  be  open 
to  the  public.  On  November  5,  1975,  the  Senate  adopted  S.  Res.  9, 
opening  to  public  observation  markups  and  other  sessions  of  Senate 
committees.  The  adoption  of  S.  Res.  9  also  completed  the  necessary 
action  to  open  meetings  of  conference  committees  (the  House  action 
in  this  regard  had  been  taken  earlier  in  1975  by  H.  Res.  5,  but  the 
effectiveness  of  the  House  provision  had  been  stayed  pending  the 
adoption  of  a  similar  rule  by  the  Senate) . 

The  present  legislation  relates  only  to  open  meetings  of  agencies 
in  the  executive  branch.  It  made  its  first  congressional  appearance  in 
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1972  (H.R.  16450.  92d  Cong.,  2d  Sess.)  and  was  reintroduced  in  the 
93d  Congress  with  a  total  of  almost  50  co-sponsors.  In  the  present 
Congress,  various  versions  of  the  legislation  in  the  House  have  a  total 
of  85  co-sponsors. 

The  Senate  Government  Operations  Subcommittee  on  Executive 
Reorganization  held  hearings  on  S.  260,  a  counterpart  to  H.R.  11656, 
in  1974,  and  passed  S.  5,  a  similar  measure,  on  November  6,  1975,  by 
a  vote  of  94-0. 

Hearings 

The  Government  Information  and  Individual  Rights  Subcommittee 
held  hearings  on  H.R,  10315  and  H.R.  9868,  earlier  versions  of  this 
legislation,  on  November  6  and  12,  1975.  Witnesses  included  repre- 
sentatives of  executive  agencies,  the  press,  the  bar,  and  the  public. 

Committee  Vote 

At  a  meeting  of  the  full  Committee  on  Government  Operations  on 
March  2,  1976,  a  quorum  being  present,  H.R,  11656,  as  amended,  was 
approved  and  ordered  reported  by  a  vote  of  32  ayes  to  7  nays. 

Statement  Pursuant  to  Clause  7(a)  of  Rule  XIII 

The  committee  estimates  that  the  ex  parte  provisions  of  the  legis- 
lation will  result  in  no  additional  costs. 

The  committee  anticipates  that  most  of  the  costs  incurred  in  con- 
nection with  the  open  meeting  provisions  will  be  for  the  clerical  and 
administrative  work  they  require.  The  committee  estimates  that  such 
costs  will  be  minimal. 

Under  the  bill,  most  agency  meetings  will  be  open  to  the  jmblie  and 
will  therefore  not  require  transcripts  or  electronic  recordings.  In  most- 
instances,  minutes  are  already  taken  at  such  meetings,  so  the  only 
additional  expense  will  be  that  of  duplicating  one  or  more  sets  of  the 
minutes  to  be  made  available  to  the  public.  (Ordinarily,  a  member  of 
the  public  desiring  his  own  set  of  the  minutes  will  bear  the  expense  of 
copying.)  The  only  other  cost  of  an  open  meeting  under  this  legislation 
is  that  of  the  public  announcement ;  this  too,  should  be  negligible. 

An  agency  closing  a  portion  of  a  meeting  will  have  to  make  a 
transcript  or  electronic  recording  thereof.  Thus,  the  more  frequently 
an  agency  closes  meetings,  the  greater  will  be  the  cost.  Considering  the 
approximately  50  covered  agencies  as  a  whole,  the  committee  estimates 
that  relatively  few  portions  of  meetings  will  be  closed  and  that  the 
costs  associated  with  closings  will  therefore  be  minimal.  This  cost  will 
l>e  further  reduced  if  an  electronic  recording  device,  rather  than 
stenographic  notation,  is  used.  The  cost  of  electronic  recording  equip- 
ment estimated  at  a  few  thousand  dollars  per  covered  agency.  The  cost 
of  transcription  will  be  borne  in  large  measure  by  members  of  the 
public  requesting  copies  of  transcripts. 

The  committee's  estimate  comports  with  that  provided  by  the 
( lompl  roller  ( reneral. 
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Statement  Pursuant  to  Clause  2(1)  of  Rule  XI 

(A)  No  oversight  findings  or  recommendations  have  been  made 
with  regard  to  this  measure. 

(B)  This  measure  does  not  provide  for  additional  budget  authority. 

(C)  The  estimate  and  comparison  prepared  by  the  Director  of  the 
Congressional  Budget  Office  under  section  403  of  the  Congressional 
Budget  Act  of  1974  follow.  Unless  otherwise  stated,  all  figures  repre- 
sent cumulative  totals  for  the  approximately  50  agencies  covered  by 
the  open  meeting  provisions  of  the  bill : 

cost  estimate 

Any  projections  of  the  costs  of  the  "Sunshine  Act"  has  to  be 
tentative  since  the  number  of  recording  devices  it  will  be  nec- 
essary to  buy  and  the  amount  of  clerical  time  involved  is 
difficult  to  estimate.  With  this  limitation,  the  costs  of  making 
the  proceedings  of  closed  meetings  available  to  the  public 
could  be  $30,000  for  new  recording  equipment  and  $130,000 
annually  for  additional  clerical  help.  Assuming  a  starting 
date  of  July  1, 1977,  the  budget  impact  would  be: 


Transition  quarter   1 62,  500 

Fiscal  year  1977   130,  000 

Fiscal  year  1978   2 138,  000 

Fiscal  year  1979   145,  000 

Fiscal  year  1980   152,  000 

Fiscal  year  1981   160,  000 


1  $30,000  for  recording  devices,  25  percent  of  $130,000  in  personnel  costs. 

2  Salaries  are  tied  to  the  changes  in  the  CPI  at  a  5-percent  real  growth  rate  in  GNP. 

BASIS  OF  ESTIMATE 

The  cost  of  a  conference  recording  device  should  be  about 
$400.  This  analysis  has  assumed  that  half  of  the  fifty  or  so 
agencies  in  question  will  purchase  one  new  recording  machine, 
and  that  the  other  half  will  require  two. 

As  for  hiring  additional  clerical  help,  the  assumption  here 
is  that  one-quarter  of  the  fifty  agencies  will  do  so  at  an  aver- 
age salary  of  $10,000  annually.  If  Congressional  expectations 
that  there  will  be  few  closed  meetings  are  realized,  this  esti- 
mate on  personnel  could  be  on  the  high  side  of  the  spectrum. 

ESTIMATE  COMPARISON 

Senate  Report  94-354  estimates  that  the  cost  per  agency 
will  be  a  few  thousand  dollars.  The  CBO  cost  projections  are 
also  in  that  range. 

Statement  Pursuant  to  Clause  2(1)  (4)  of  Rule  XI 

The  enactment,  of  this  bill  into  law  is  not  expected  to  have  any 
inflationary  impact  on  prices  or  costs  in  the  operation  of  the  national 
economy. 
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Section-By-Section  Analysis 
section  1 

Section  1  provides  that  this  act  may  be  cited  as  the  "Government 
in  the  Sunshine  Act." 

SECTION  2 

Section  2  declares  that  it  is  the  policy  of  the  United  States  that 
the  public  is  entitled  to  the  fullest  practicable  information  regarding 
the  decisionmaking  processes  of  the  Federal  Government,  and  that  it 
is  the  purpose  of  this  act  to  provide  the  public  with  such  information 
to  the  maximum  extent  possible  without  infringing  the  rights  of  in- 
dividuals or  significantly  interfering  with  the  ability  of  the  Govern- 
ment to  carry  out  its  substantive  responsibilities. 

SECTION  3 

Section  3  adds  a  new  section  552b,  entitled  "Open  meetings",  to 
title  5  of  the  United  States  Code. 

Subsection  (a) 

Subsection  (a)  defines  certain  terms  employed  in  section  552b.  Since 
section  552b  will  be  part  of  chapter  5  of  title  5.  United  States  Code, 
the  definitions  contained  in  existing  section  551  also  apply  to  it  unless 
inconsistent  with  the  definitions  in  subsection  (a). 

The  term  "agency"  includes  (1)  any  Federal  agency,  as  defined 
under  the  Freedom  of  Information  Act  (5  U.S.C.  §  552(e) ),  which  is 
headed  by  a  collegial  bodv  composed  of  two  or  more  members,  a  ma- 
jority of  whom  are  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate,  (2)  any  subdivision  thereof  authorized  to  act 
on  behalf  of  the  agency  (without  regard  to  the  number  of  members 
composing  or  included  in  the  subdivision),  and  (3)  the  Federal  Elec- 
tion Commission.  Though  a  single  agency  head,  his  deputy,  and  his 
assistants  may  "head"  an  agency  in  the  colloquial  sense,  they  do  not 
have  common  duties  and  thus  are  not  a  collegial  body,  and  their  agency 
would  not  come  within  this  definition.  On  the  other  hand,  while  the 
chair  of  a  commission  that  heads  an  agency  may  have  certain  responsi- 
bilities over  and  above  those  of  his  or  her  fellow  commissioners,  his 
or  her  position  as  primus  inter  pares  would  not  remove  the  agency 
from  the  coverage  of  section  552b. 

A  subdivision  of  an  agency  covered  under  section  552b  is  covered 
if  it  is  authorized  to  act  on  behalf  of  the  agency.  Panels,  or  regional 
boards  of  an  agency  are  covered  if  authorized  to  act  on  behalf  of  the 
agency,  even  if  their  action  is  not  final  in  nature.  Thus,  panels  or 
boards  authorized  to  submit  recommendations,  preliminary  decisions, 
or  the  like  to  the  full  commission,  or  to  conduct  hearings  on  behalf 
of  the  agency  are  required  to  comply  with  the  provisions  of  section 
552b. 

While  the  definition  of  agency  does  not  include  advisory  committees 
generally,  it  does  include  other  bodies  composed  of  part-time  Govern- 
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ment  employees  which  meet  from  time  to  time  to  review  agency  activi- 
ties and  give  guidance  to  staff,  approve  staff  actions,  review  and  ap- 
prove the  agency's  proposed  budget,  and  so  forth.  Such  a  board  or 
group  would  come  within  the  definition  of  an  agency  even  though 
day-to-day  supervision  might  be  provided  by  a  single  administrator. 
A  specific  provision  as  to  the  applicability  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  I,  is  contained  in  subsection  (o)  of 
section  552b. 

The  use  of  a  generic  definition  for  the  agencies  covered  by  the  bill 
parallels  the  Administrative  Procedure  Act,  5  U.S.C.  §  551(1),  the 
Freedom  of  Information  Act,  5  U.S.C.  §  552,  and  the  Privacy  Act  of 
1974,  5  U.S.C.  §  552a. 

Meeting 

The  term  "meeting"  means  the  deliberations  of  at  least  the  number 
of  agency  members  required  to  take  action  on  behalf  of  the  agency, 
where  such  deliberations  concern  the  joint  conduct  or  disposition  of 
agency  business.  The  word  "deliberations^  includes  not  only  a  gather- 
ing of  the  requisite  number  of  members  in  a  single  physical  place,  but 
also,  for  example,  a  conference  telephone  call  or  a  series  of  two-party 
calls  involving  the  requisite  number  of  members  and  conducting 
agency  business.  The  conduct  of  agency  business  is  intended  to  include 
not  just  the  formal  decisionmaking  or  voting,  but  all  discussion  re- 
lating to  the  business  of  the  agency.  The  limitation  of  the  definition 
to  "joint"  conduct  is  intended  to  exclude  a  situation  where  the  requisite 
number  of  members  is  physically  present  in  one  place  but  not  con- 
ducting agency  business  as  a  body  (as,  e.g.,  at  a  meeting  at  which  one 
member  is  giving  a  speech  while  a  number  of  his  fellow  members  are 
scattered  throughout  the  audience).  It  does  not  exclude  the  situation 
where  a  subdivision  authorized  to  act  on  behalf  of  the  agency  meets 
with  other  individuals  concerning  the  conduct  or  disposition  of  agency 
business. 

Member 

The  term  "member"  means  an  individual  who  belongs  to  a  collegial 
body  heading  an  agency.  Such  an  individual  is  a  member  for  the  pur- 
poses of  section  552b  even  if  not  appointed  by  the  President  and  con- 
firmed by  the  Senate,  so  long  as  a  majority  of  the  members  of  the  body 
are  so  appointed  and  confirmed. 

Subsection  (b) 

Subsection  (b)  sets  forth  the  basic  principle  of  section  552b.  namely, 
that  unless  specifically  exempted  by  subsection  (c).  every  portion  of 
every  meeting  must  be  open  to  public  observation.  The  presumption 
in  every  instance  is  that  a  meeting  shall  be  open  to  the  public,  and 
this  presumption  may  be  overcome  only  by  a  preponderant  showing 
that  the  portion  proposed  to  be  closed  clearly  comes  within  one  of  the 
exemptions  contained  in  subsection  (c). 

The  phrase  "open  to  public  observation,"  while  not  affording  the 
public  any  additional  right  to  participate  in  a  meeting,  is  intended  to 
guarantee  that  ample  space,  sufficient  visibility,  and  adequate  acoustics 
will  be  provided. 
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Subsection  (c) 

Subsection  (c)  sets  forth  the  circumstances  under  which  a  meeting 
or  portion  thereof  may  be  closed  to  the  public,  and  under  which  speci- 
fied information  developed  in  such  a  meeting  or  portion  need  not  be 
disclosed  to  the  public.  The  subsection  contains  10  exemptions  to  the 
genera]  rule  of  openness  set  forth  in  subsection  (b),  but  provides  that 
even  if  a  meeting  or  information  falls  within  one  of  them,  it  shall  not 
be  closed  (or,  in  the  case  of  information,  withheld),  if  the  public  in- 
terest requires  otherwise.  This  balancing  procedure  is  to  be  performed 
by  the  agency  in  the  first  instance. 

The  provision  permits  closing  where  the  agency  properly  deter- 
mines that  the  discussion  is  likely  to  come  within  one  or  more  of  the 
exemptions.  It  lets  the  agency  withhold  information  contained  in  a 
transcript  or  recording  where  the  disclosure  of  the  information  would 
in  fact  have  the  effect  set  forth  in  one  or  more  exemptions.  The  burden 
of  sustaining  a  closing  or  withholding  is  at  all  times  upon  the  agency. 

The  specific  exemptions  are : 

(1)  Exemption  1  covers  matters  that  are  specifically  authorized 
under  criteria  established  under  an  Executive  order  to  be  kept  secret 
in  the  interests  of  national  defense  or  foreign  policy  and  are  in  fact 
properly  classified  pursuant  to  such  Executive  order.  No  matters  may 
be  withheld  under  this  exemption  unless  they  meet  both  requirements. 
In  order  for  material  to  be  "properly  classified",  it  must  have  been 
originally  classified  pursuant  to  the  applicable  Executive  order,  re- 
main entitled  to  such  classification,  and  currently  be  protected  from 
loss  or  compromise  pursuant  to  the  provisions  of  the  Executive  order. 

Under  subsection  (h)  of  section  552b,  a  court  considering  whether 
this  or  any  other  exemption  has  been  properly  invoked  may  examine 
the  transcript  or  electronic  recording  of  the  meeting  in  camera,  and 
may  take  any  other  evidence  it  deems  necessary. 

(2)  This  exemption  includes  meetings  relating  solely  to  an  agency's 
internal  personnel  rules  and  practices.  It  is  intended  to  protect  the 
privacy  of  staff  members  and  to  cover  the  handling  of  strictly  internal 
matters.  It  does  not  include  discussions  or  information  dealing  with 
agency  policies  governing  employees'  dealings  with  the  public,  such 
as  manuals  or  directives  setting  forth  job  functions  or  procedures. 
As  is  the  case  with  all  of  the  exemptions,  a  closing  or  withholding 
permitted  by  this  paragraph  should  not  be  made  if  the  public  interest 
requires  otherwise. 

(3)  This  paragraph  permits  closing  or  withholding  where  a  statute 
other  than  section  552b  requires  the  withholding  of  the  information  in 
question  and  establishes  particular  criteria  defining  such  information 
or  refers  to  particular  types  of  information.  A  statute  that  merely 
permits  withholding,  rather  than  affirmatively  requiring  it.  would  not 
conic  within  this  paragraph,  nor  would  a  statute  that  fails  to  define 
with  particularity  the  type  of  information  it  requires  to  be  withheld. 

Thus,  for  example,  section  1104  of  the  Federal  Aviation  Act  of  1958, 
(41)  r.S.C.  g  1504),  which  allows  the  Federal  Aviation  Administration 
to  withhold  from  the  public  any  FA  A  material  when  lie  believes  that 
"a  disclosure  of  such  information  *  *  *  is  not  required  in  the  interest 
of  the  public,"  would  not  qualify  under  this  exemption.  See  Adminis- 
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tratoi\  FAA  v.  Robertson,  422  U.S.  255  (1972) .  Similarly,  the  Freedom 
of  Information  Act  (5  (J.S.C.  552).  which  permits  hut  docs  not  require 
the  withholding  of  information  would  not  conic  within  this  exemp- 
tion; and  the  Trade  Secrets  Act  (18  U.S.C.  §  1905),  which  relates 
only  to  the  disclosure  of  information  "not  authorized  by  law,"  would 
not  permit  the  withholding  of  information  whose  disclosure  is  required 
under  the  Freedom  of  Information  Act  or  under  this  act,  since  FOI A 
and  this  act  authorize  its  disclosure.  (In  connection  with  section  1905, 
see  Charles  River  Park  UA*\  Inc.  v.  Dept.  of  Housing  and  Urban  De- 
velopment, 519  F.  2d  935,  941  n.  7  (D.C.  Cir.  1975)'.  and  cases  there 
cited.) 

Examples  of  statutes  that  could  justify  a  closing  or  withholding 
under  paragraph  3  include  sections  706(b)  and  709(e)  of  the  Civil 
Rights  Act  of  1964,  as  amended  (42  U.S.C.  §  2000e-5(b),  2000e-8(e) ). 
and  section  314(a)(3)  of  the  Federal  Election  Campaign  (2  U.S.C. 
§  437g(a)  (3) ),  which  require  the  Equal  Employment  Opportunity 
Commission  and  the  Federal  Election  Commission,  respect iyely,  to 
withhold  certain  information  relating  to  informal  conciliation  and  en- 
forcement efforts,  and  section  801  of  the  Federal  Aviation  Act  of  1958 
(49  U.S.C.  §  1461),  which  prohibits  the  Civil  Aeronautics  Board  from 
publishing  certain  information  relating  to  a  foreign  air  route  appli- 
cation prior  to  its  submission  to  the  President  for  his  decision  on  the 
route  award. 

(4)  This  exemption,  which  is  identical  to  the  trade  secrets  exemp- 
tion of  the  Freedom  of  Information  Act,  5  U.S.C.  §  552(b)  (4) ,  protects 
trade  secrets  and  commercial  or  financial  information  obtained  from  a 
person  and  privileged  or  confidential.  A  "trade  secret"  has  been  de- 
fined judicially  as : 

An  unpatented,  secret,  commercially  valuable  plan,  appliance, 
formula,  or  process,  which  is  used  for  the  making,  preparing, 
compounding,  treating,  or  processing  of  articles  or  materials 
which  are  trade  commodities.  United  States  ex  rel.  Norwegian 
Nitrogen  Products  Co.  v.  United  States  Tariff  Convtn.,  6  F.  2d 
491, 495  (D.C.  Cir.  1925) ,  rev'd  on  other  grounds,  274  U.S.  106 
(1927). 

This  exemption  also  includes  matter  subject  to  certain  evidentiary 
privileges  (doctor-patient,  attorney-client)  and  confidential  commer- 
cial or  financial  information.  The  adoption  of  language  following  that 
in  the  Freedom  of  Information  Act  is  with  recognition  of  judicial 
interpretations  of  the  FOIA  exemption. 

(5)  Exemption  (5)  covers  discussions  that  involve  accusing  any 
person  of  a  crime  or  formally  censuring  any  person.  In  order  to  be  cov- 
ered by  this  paragraph,  the  discussion  must  relate  to  a  specified  person 
or  persons  and,  if  possible  criminal  violation  is  at  issue,  a  specific  crime 
or  crimes.  Further,  the  agency  must  be  considering  a  possible  action  of 
a  formal  nature  against  the  person  in  question. 

Although  the  statute  contains  a  general  presumption  in  favor  of 
open  meetings,  this  exemption  balances  that  presumption  against  the 
individual's  right  of  privacy.  Unless  the  public  interest  requires  other- 
wise, this  exemption  permits  an  agency  to  close  a  discussion  that  deals 
with  and  precedes  a  decision  whether  to  take  formal  action  against  an 
individual. 
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(f>)  This  paragraph  permits  the  closing  of  a  meeting  where  the  dis- 
cussion would  reveal  personal  information  whose  disclosure  would  con- 
stitute a  clearly  unwarranted  invasion  of  personal  privacy.  Like  ex- 
emption (5) .  this  paragraph  balances  the  need  for  openness  against  the 
individual's  right  to  privacy.  Tt  would,  for  example,  allow  the  closing 
of  a  discussion  of  an  individual's  health  or  alleged  drinking  habits. 

In  addition  to  the  applicability  of  the  general  rule  that  allows  such 
a  discussion  to  be  open  if  that  is  in  the  public  interest,  the  committee 
notes  that  there  may  be  circumstances  where  the  official  status  of  the 
individual  in  question  affects  whether  this  exemption  should  be  in- 
voked (e.g.,  a  discussion  of  an  individual's  competence  to  perform  his 
job  might  be  open  if  he  is  a  high  government  official,  but  closed  if  he  is 
of  a  lower  rank  or  a  private  citizen).  Cam  pare  New  York  Times  Co.  v. 
Sullivan,  376  U.S.  254  (1964).  loith  Hertz  v.  Robert  Welch,  Inc.,  418 
U.S.  323  (1974). 

Since  the  primary  purpose  of  this  exemption  and  of  exemption  (5) 
is  to  protect  the  privacy  of  the  person  in  question,  the  exemptions 
should  not  ordinarily  be  utilized  to  close  a  meeting  that  the  subject 
would  prefer  to  have  open. 

(7)  This  paragraph  applies  to  meetings  which  disclose  information 
from  investigatory  records  compiled  for  civil  or  criminal  law  enforce- 
ment purposes.  A  meeting  could  be  closed,  however,  only  to  the  extent 
that  disclosure  of  records  would  interfere  with  enforcement  proceed- 
ings; deprive  a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudi- 
cation; constitute  an  unwarranted  invasion  of  personal  privacy; 
disclose  the  identity  of  a  confidential  source;  disclose  confidential  in- 
formation furnished  only  by  a  confidential  source  in  the  course  of  a 
criminal  or  national  security  intelligence  investigation;  disclose  in- 
vestigative techniques  and  procedures;  or  endanger  the  life  or  phys- 
ical safety  of  law  enforcement  personnel.  This  exemption  recognizes 
that  premature  public  disclosure  of  certain  matters  concerning  an 
investigation  could  jeopardize  these  investigations  and  hinder  the 
ability  of  the  agencies  to  fulfill  their  statutory  duties. 

To  justify  closing  under  this  exemption,  the  records  in  question 
must  relate  to  a  specific  person  or  persons.  The  fact  that  the  identity  of 
a  confidential  source  may  be  w  ithheld  does  not  justify  the  withholding 
of  information  secured  from  such  a  source  which  does  not  in  and  of 
itself  reveal  the  ident  ity  of  the  source.  Another  governmental  agency 
may  not  be  a  "confidential"  source,  as  the  intent  Or  subparagraph  |  D) 
is  to  protect  citizen  informants  and  like  sources. 

An  investigation  may  not  be  a  "lawful"  national  security  investiga- 
tion unless  it  is  carried  on  within  the  Constitution  and  applicable  laws. 
Thus,  a  discussion  involving  the  records  of  unlawful  activities  in  such 
programs  as  CHAOS,  COTXTELPRO,  and  illegal  OTA  and  FBI  mail 
opening  does  not  involve  a  lawful  national  security  investigation. 

The  provision  relating  to  investigative  techniques  and  procedures 
does  not  include  matters  already  known  to  the  public.  Thus,  although 
a  meeting  might  be  closed  if  it  concerns  a  new  technique  for  crime 
detection  only  to  the  extent  that  the  discussion  is  likely  to  bring  out 
aspects  of  it  not  already  made  public  through  judicial  proceedings, 
news  stories,  and  the  like. 
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The  provision  relating  to  an  invasion  of  personal  privacy  is  limited 
to  the  privacy  of  an  individual.  See  Attorney  General's  Memorandum 
on  the  1974  Amendments  to  the  Freedom  of  Information  Act  9  (1975). 

(8)  This  exemption  applies  to  meetings  which  would,  if  open,  dis- 
close information  contained  in  or  relating  to  examination,  operating, 
or  condition  reports  on  financial  institutions.  Such  reports  are  pre- 
pared by  or  for  such  bank  regulatory  agencies  as  the  Federal  Deposit 
Insurance  Corporation,  the  Federal  Home  Loan  Bank  Board,  and  the 
Federal  Reserve  Board.  This  provision  is  identical  to  exemption  (8) 
of  the  Freedom  of  Information  Act. 

(9)  This  exemption  protects  information  whose  premature  dis- 
closure would  have  certain  adverse  affects.  Subparagraph  (A),  which 
applies  solely  to  agencies  that  regulate  securities,  currencies,  commodi- 
ties or  financial  institutions,  includes  information  whose  disclosure 
would  be  likely  to  lead  to  significant  financial  speculation  or  to  signifi- 
cantly endanger  the  stability  of  any  financial  institution.  This  sub- 
paragraph would  cover  many  of  the  regulatory  activities  of  such  agen- 
cies as  the  Federal  Reserve  Board  and  the  Securities  and  Exchange 
Commission. 

Subparagraph  (9)  (B)  applies  to  all  agencies  and  protects  informa- 
tion whose  premature  disclosure  would  be  likely  to  significantly  frus- 
trate an  agency  action  that  has  not  yet  taken  place.  This  provision  does 
not  apply  to  such  information,  though,  if  the  content  or  nature  of  the 
proposed  action  has  already  been  disclosed  to  the  public  by  the  agency 
or  the  agency  is  required  by  law  to  disclose  it  to  the  public  before  final 
approval  of  the  action.  In  the  case  of  rule  making,  for  example,  where 
an  agency  has  or  will  be  required  to  publish  the  proposed  rule  for 
notice  and  comment  prior  to  placing  it  in  effect,  subparagraph  (9)  (B) 
would  not  permit  closing  of  a  discussion  of  the  proposal. 

If  it  is  not  already  covered  by  exemption  (2)  an  agency's  discussion 
of  its  strategy  in  labor  negotiations,  or  a  Civil  Service  Commission 
discussion  of  labor  negotiation  strategy  for  other  agencies,  could  come 
within  paragraph  (9)  (B). 

As  with  several  other  exemptions,  exemption  (9)  employs  a  balanc- 
ing test  between  the  presumption  in  favor  of  openness  and  the  need  to 
delay  the  disclosure  of  certain  information  in  the  interest  of  proper 
administration.  The  use  of  the  words  "significant"  and  "significantly" 
is  intended  to  limit  closings  under  this  paragraph  to  instances  wherein 
disclosure  at  the  time  in  question  would  have  a  considerable  adverse 
effect. 

(10)  This  paragraph  includes  discussions  specifically  concerning  the 
agency's  issuance  of  a  subpoena,  participation  in  a  civil  action,  an 
action  in  a  foreign  court  or  international  tribunal,  or  an  arbitration, 
or  the  initiation,  conduct,  or  disposition  by  the  agency  of  a  particular 
case  of  formal  adjudication  involving  a  determination  on  the  record 
after  opportunity  for  a  hearing  (whether  or  not  pursuant  to  5  U.S.C. 
§554). 

A  discussion  of  whether  to  commence  a  civil  action  or  adjudicatory 
proceeding,  or  to  formally  request  the  Justice  Department  to  com- 
mence a  civil  action,  is  included  within  the  ambit  of  this  exemption. 

Among  the  reasons  for  this  exemption  are  the  need  to  allow  an 
agency  to  discuss  in  private  its  strategy  in  litigation  in  which  it  is 
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involved  and  the  fact  that,  when  acting  in  an  adjudicatory  proceeding, 
the  agency  is  relying  upon  the  written  record  and  acting  in  a  quasi- 
judicial  fashion. 

Of  course,  if  the  public  interest  or  another  provision  of  law  (see  dis- 
cussion of  subsection  (m),  infra)  so  requires,  a  discussion  falling 
within  the  literal  terms  of  this  or  any  other  exemption  must  be  open  to 
the  public. 

Subsection  (d) 

Subsection  (d)  sets  forth  the  procedures  governing  the  closing  of 
meetings,  or  portions  of  meetings,  subject  to  the  criteria  set  forth  in 
subsection  (c). 

Subsection  (d)  (1)  allows  the  closing  of  a  meeting  or  the  withhold- 
ing of  information  only  when  a  majority  of  the  agency  members  votes 
to  take  such  action,  and  requires  a  separate  vote  for  each  meeting  a 
portion  or  portions  of  which  are  proposed  to  be  closed.  There  is  no 
requirement  that  a  vote  on  whether  to  close  a  meeting  must  itself  be 
taken  at  a  meeting,  and  the  seriatim  marking  of  a  written  tally  sheet 
would  be  a  permissible  means  of  taking  such  a  vote.  If,  though,  a  vote 
on  whether  to  close  a  meeting  is  taken  at  that  meeting  or  a  prior  meet- 
ing, the  vote  and  all  discussion  leading  up  to  it  must  be  open  unless 
closed  under  one  of  the  exemptions  set  forth  in  subsection  (c). 

Subsection  (d)(1)  permits  a  single  vote  to  be  taken  with  respect 
to  a  series  of  portions  of  meetings  if  all  are  to  be  held  within  thirty 
days  after  the  first  and  all  involve  the  same  particular  item  (i.e.,  not 
just  a  general  discussion  of  a  generic  subject) . 

Xo  proxy  votes  may  be  cast  in  a  vote  on  whether  to  close  a  meeting, 
and  the  vote  of  each  agency  member  must  be  recorded  so  as  to  permit 
identification  by  name  of  how  each  member  has  voted. 

Subsection  (d)  (2)  permits  any  person  whose  interests  may  be  di- 
rectly affected  by  a  portion  of  a  meeting  to  request  that  it  be  closed 
under  exemption  (5)  (accusation  of  a  crime),  (6)  (personal  privacy) 
or  (7)  (investigatory  records).  If  any  agency  member  so  requests,  the 
agency  must  vote  by  recorded  vote  whether  to  close  the  meeting  in 
response  to  the  request. 

Subsection  (d)(3)  requires  that  within  one  day  after  a  vote  on 
whether  to  close  a  meeting  or  withhold  information,  the  agency  must 
make  publiclv  available  a  written  statement  setting  forth  the  vote 
of  each  member.  All  snch  votes  must  be  made  public  in  this  manner, 
even  if  the  decision  has  been  to  keep  the  meeting  open  or  to  release 
the  information  in  question.  This  will  enable  the  general  public  to 
be  aware  of  an  agency  member's  overall  voting  record  on  openness 
ouest  ions. 

Subsection  (d)(3)  also  requires,  that  if  a  meeting  is  to  be  closed 
to  the  public  the  agency  shall,  within  one  day  after  the  decision  to 
dose  is  reached,  make  publicly  available  a  full  written  explanation 
of  the  action  and  a  list  of  the  names  and  affiliations  of  all  persons 
expected  to  attend  the  meeting.  Such  an  explanation  should  note  the 
paragraph  or  subparagraph  of  subsection  (c)  which  is  the  basis  for 
the  closing,  and  should  explain  how  the  discussion  falls  into  that 
exemption  and  the  factors  that  were  considered  in  reaching  the  deci- 
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sion  to  close.  It  should  in  every  instance  be  as  detailed  as  possible 
without  revealing  the  exempt  information. 

This  subsection  and  others  in  the  bill  require  that  certain  infor- 
mation be  made  available  to  the  public.  The  committee,  desiring  to 
avoid  the  expense  and  delay  attendant  upon  requiring  publication  of 
such  matter  in  the  Federal  Register,  has  not  mandated  this  in  any 
instance.  The  committee  does  intend,  though,  that  all  reasonable  means 
be  used  to  assure  that  the  public  is  fully  informed  of  such  informa- 
tion. Means  of  publicizing  such  information  should  include  posting 
notices  on  the  agency's  public  notice  boards,  publishing  them  in  publi- 
cations whose  readers  may  have  an  interest,  and  sending  them  to  the 
individuals  on  the  agency's  general  mailing  list  or  a  mailing  list  main- 
tained for  those  who  desire  to  receive  such  material.  Publication  in  the 
Federal  Register,  while  not  mandated  by  the  bill,  provides  a  further 
potential  means  of  publicizing  these  announcements  and  should  be 
used  wherever  possible. 

Subsection  (d)(4)  permits  any  agency  a  majority  of  whose  meetings 
may  properly  be  closed  pursuant  to  exemptions  (4),  (8),  (9)  (A), 
or  (10)  to  provide  by  regulation  for  the  use  of  an  expedited  procedure 
for  the  closing  of  meetings  coming  within  those  exemptions.  Closings 
under  this  paragraph  will  not  be  subject  to  the  following  requirements 
normally  imposed  by  the  bill :  providing  one  week's  advance  notice  of 
the  meeting;  taking  a  vote  on  whether  close  prior  to  the  time  of  the 
meeting;  providing  an  explanation  for  the  closing;  providing  advance 
notice  of  the  name  of  an  official  who  will  respond  to  requests  for 
information  about  the  meetings;  and  taking  a  vote  of  the  agency 
membership  to  change  the  agenda  for  a  meeting  after  it  has  originally 
been  announced. 

Closing  will  be  permitted  under  this  provision  only  if  the  agency 
so  votes  by  recorded  vote  no  later  than  the  beginning  of  the  meeting 
or  portion  in  question  and  gives  public  notice  of  the  date,  place  and 
subject  matter  of  each  portion  of  the  meeting  at  the  earliest  practi- 
cable time  and  in  no  case  later  than  the  commencement  of  the  meeting 
or  portion.  While  the  vote  to  close  is  not  required  to  be  made  public 
within  one  day  after  it  is  taken,  it  must  be  made  public  as  promptly 
as  is  physically  possible. 

Subsection  (d)  (4)  will  simplify  closing  procedures  for  agencies 
regulating  securities,  commodities,  and  financial  institutions,  who  must 
often  meet  on  very  short  notice,  and  agencies  whose  primary  or  sole 
responsibility  is  to  conduct  adjudicatory  proceedings.  Examples  of 
agencies  expected  to  qualify  under  this  paragraph  are  the  Securities 
and  Exchange  Commission,  the  Federal  Reserve  Board  and  the  Na- 
tional Labor  Relations  Board. 

Subsection  (e) 

This  subsection  requires  a  week's  public  notice  of  the  date,  place, 
and  subject  matter  of  a  meeting,  as  well  as  whether  it  is  to  be  open 
or  closed  and  the  name  and  telephone  number  of  an  agency  official 
who  will  respond  to  requests  for  information  regarding  the  meeting. 
The  one-week  period  may  be  shortened  if  a  majority  of  the  agency 
membership  votes  by  recorded  vote  that  the  agency  business  so  re- 
quires, in  which  case  the  announcement  shall  be  made  at  the  earliest 
practicable  time  and  in  no  case  later  than  the  commencement  of  the 
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meeting  or  portion  in  question.  Such  a  vote  shall  be  made  public  as 
promptly  as  it  physically  possible. 

No  change  may  be  made  in  any  of  the  items  required  to  appear  in 
the  meeting  notice  once  it  has  been  made  public  except  by  a  recorded 
vote  of  the  majority  of  the  agency  upon  a  determination  that  the 
agency  business  requires  the  change  and  that  no  earlier  announce- 
ment thereof  was  possible.  The  agency  must  announce  the  change  and 
the  vote  of  each  member  at  the  earliest  practicable  time  and  in  no  case 
later  than  the  commencement  of  the  meeting  or  portion  in  question. 

The  subject-matter  identification  required  by  this  subsection  must 
be  of  a  specific  nature,  e.g..  the  docket  names  or  titles  and  numbers, 
rather  than  a  general  statement  as  to  the  generic  subjects  to  be  dis- 
cussed. Affording  the  public  less  than  one  week's  notice,  or  making 
changes  after  the  meeting  has  been  publicly  announced,  should  occur 
only  on  an  emergency  basis. 

Subsection  (/) 

Subsection  (f)(1)  requires  that  a  complete,  verbatim  transcript  or 
electronic  recording  be  made  of  any  meeting  or  portion  closed  to  the 
public,  except  for  meetings  closed  under  exemption  (10)  (civil  actions 
and  adjudications).  Once  the  meeting  has  been  concluded  and  the 
transcript  or  recording  prepared,  the  agency  must  make  public  such 
portions  of  it  as  it  determines  (by  recorded  vote)  not  to  contain  in- 
formation exempt  from  disclosure  under  subsection  (c).  In  place  of 
each  deletion,  the  agency  must  supply  a  written  explanation  of  the 
reason  therefor  and  the  identity  of  the  statute  said  to  permit  the  dele- 
tion. This  explanation  would  not  be  required  to  disclose  exempt 
information. 

The  transcript  or  recording  must  be  made  easily  accessible  to  the 
public  and  available  for  inspection  without  charge.  If  made  available 
in  the  form  of  a  recording,  provision  must  be  made  so  that  the  identity 
of  each  speaker  is  disclosed.  The  agency  must  furnish  copies  of  the 
transcript  (or  transcription  of  the  recording)  at  no  greater  than  the 
actual,  direct  cost  of  duplication;  if  the  public  interest  so  requires, 
copies  shall  be  made  available  without  charge. 

A  complete  copy  of  the  transcript  or  recording  must  be  maintained 
for  two  years  after  the  meeting  or  until  one  year  after  the  conclusion 
of  the  proceeding  in  question,  whichever  occurs  later. 

The  premise  of  this  bill  is  that  almost  all  agency  meetings  will  be 
open,  and  that  as  a  result,  relatively  few  transcripts  or  recordings 
will  have  to  be  made.  One  reason  for  requiring  a  transcript  or  record- 
ing is  that,  once  a  closed  meeting  is  actually  held,  most  or  all  of  it  may 
turn  out  to  be  non-exempt.  The  existence  of  the  transcript  or  record- 
ing allows  the  release  of  the  discussion  as  soon  as  this  fact  becomes 
apparent  (allxut  after  the  meeting  has  been  held).  A  second  reason, 
related  to  judicial  review,  is  discussed  under  subsection  (h),  infra. 

Within  a  transcript  or  recording,  deletions  should  be  made  only 
where  the  deleted  material  is  exempt  under  subsection  (c).  Of  course, 
the  agency  must  maintain  in  its  files  a  complete  copy,  without  any 
deletions,  for  the  period  set  forth  in  the  last  sentence  of  subsection 

(f)(D. 

Agency  fees  for  duplication  should  l>e  uniform  and  contained  in 
published  regulations,  as  is  the  case  under  the  Freedom  of  Information 
Act.  Fees  must  not  exceed  the  actual,  direct  cost  of  duplication  (in  the 
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case  of  a  transcript)  or  transcription  (for  a  recording)  and,  when  in 
the  public  interest,  or  primarily  of  benefit  to  the  public,  the  material 
should  be  furnished  without  charge.  In  no  instance  should  fees  be 
set  with  the  purpose  of  discouraging  public  requests  for  transcripts  or 
transcriptions:  their  sole  purpose  is  to  permit  recovery  of  some  or  all 
of  the  direct  cost  of  providing  them. 

Subsection  (f)(2)  requires  that  written  minutes  be  made  of  all 
meetings  open  to  the  public,  and  that  they  be  made  available  for  public 
inspection  without  charge.  Copies  are  to  be  furnished  to  the  public 
at  no  greater  than  the  actual,  direct  cost  of  duplication  or,  if  in  the 
public  interest  without  charge.  The  minutes  shall  be  maintained  for 
a  period  of  at  least  two  years  after  the  meeting. 

Most,  if  not  all  agencies  already  keep  minutes  of  their  meetings. 
This  provision  would  permit  an  individual  who  is  unaware  of  or  unable 
to  attend  an  open  meeting  to  ascertain  with  ease  what  transpired 
there. 

Subsection  (g) 

This  subsection  required  each  agency,  within  180  days  after  the  date 
of  enactment  of  this  section  and  following  consultation  with  the  Office 
of  the  Chairman  of  the  Administrative  Conference  of  the  United 
States  and  30  days'  notice  for  comment  in  the  Federal  Register,  to 
promulgate  regulations  to  implement  subsections  (b)  through  (f). 
Should  an  agency  fail  to  promulgate  regulations  within  the  180-day 
period,  any  person  may  bring  a  proceeding  in  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia  to  require  promulgation. 

Once  regulations  have  been  promulgated  by  an  agency,  they  are 
subject  to  challenge  by  any  person  in  the  United  States  Court  of  Ap- 
peals for  the  District  of  Columbia  Circuit.  Such  a  proceeding  would 
be  subject  to  the  same  statute  of  limitations  as  any  other  proceeding 
challenging  a  rule-making  order  of  the  agencv  in  question.  See,  e.g., 
28  U.S.C.  §2344.  47  U.S.C.  §402  (c).  This  limitation  of  time  for  a 
direct  challenge  to  the  regulations  is  of  course  not  intended  to  limit 
the  right  of  a  litigant  to  question  their  validity  when  they  are  applied 
to  him  at  some  later  date.  Functional  Music,  Inc.  v.  FCC,  274  F.2d 
543  (D.C.  Cir.  1958),  cert,  denied,  361  U.S.  813  (1959). 

Subsection  (h) 

Subsection  (h)  permits  any  person  to  bring  an  action  in  a  United 
States  District  Court  against  an  agency  or  any  members  thereof  to 
enforce  the  requirements  of  subsections  (b)  through  (f).  Such  a  suit 
must  be  commenced  no  later  than  60  days  after  the  meeting  in  ques- 
tion, except  that  if  public  announcement  in  accord  with  this  section 
is  not  made,  the  plaintiff  may  commence  his  action  at  any  time  up  to  60 
days  after  a  public  announcement  of  the  meeting  is  in  fact  made.  As 
in  subsections  (d)  and  (e).  any  public  announcement  must  be  made 
in  a  manner  calculated  to  assure  its  wide  dissemination  in  order  to 
qualify  as  a  "public  announcement"  as  that  term  is  used  herein.  The 
plaintiff  need  not  pursue  any  remedies  or  appeals  within  the  agency 
prior  to  bringing  suit  under  this  subsection. 

An  action  may  be  brought  in  the  district  wherein  the  plaintiff  resides 
or  has  his  principal  place  of  business,  or  where  the  agency  in  question 
has  its  headquarters.  Venue  provisions  permitting  the  plaintiff  to  sue 
where  he  resides  are  applicable  generally  to  actions  against  officers 
of  the  United  States.  28  U.S.C.  §  1391(e)'.  as  well  as  in  actions  under 
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the  Freedom  of  Information  Act,  5  U.S.C.  §  552,  and  the  privacy  Act 
of  1974.  5  U.S.C.  §  552a. 

The  defendant  must  serve  his  answer  to  a  complaint  in  such  an 
action  within  20  days  after  the  complaint  is  served  upon  him,  and  the 
court  may  extend  this  limit  for  up  to  20  additional  days  upon  a  show- 
ing of  good  cause  therefor.  A  showing  of  good  cause  requires  not 
merely  a  conclusory  recital  that  additional  time  is  required,  but  an 
affidavit  setting  forth  facts  which  justify  an  extension  in  the  particu- 
lar case. 

The  burden  of  proof  is  upon  the  agency  to  sustain  the  closing,  with- 
holding of  information,  or  other  action  alleged  to  have  been  taken 
improperly.  The  reasons  for  this  requirement  are  two :  first  and  fore- 
most, the  presumption  is  in  favor  of  openness ;  and  second,  the  agency 
will  in  almost  every  instance  be  in  exclusive  possession  of  the  facts 
relevant  to  the  agency  decision. 

In  considering  a  case  under  this  section,  the  court  may  examine  in 
chambers  any  portion  of  a  transcript  or  electronic  recording  of  a 
closed  meeting,  and  may  also  take  an  additional  testimonial  or  docu- 
mentary evidence  it  deems  necessary. 

The  court  may  award  any  appropriate  relief  (other  than  money 
damages),  including  an  injunction  against  future  violations  of  this 
section  or  a  declaratory  judgment  that  a  certain  practice  or  policy  is 
unlawful.  The  court  may  also  order  the  release  of  any  portion  of  the 
transcript,  recording,  or  transcription  as  does  not  contain  information 
specifically  exemplified  from  disclosure  under  subsection  (c).  The 
court,  when  acting  solely  under  this  subsection,  is  not  authorized  to 
set  aside,  enjoin,  or  invalidate  any  substantive  agency  action  taken  or 
discussed  at  the  meeting  in  relation  to  which  a  violation  of  this  section 
occurred. 

The  power  of  the  court  to  release  the  non-exempt  portion  of  a  tran- 
script, recording,  or  transcription  of  an  unlawfully  closed  meeting 
points  up  another  reason  for  requiring  such  records  to  be  made.  Since 
a  judicial  determination  that  a  meeting  was  unlawfully  closed  will  in 
most  instances  come  long  after  the  meeting  has  been  held,  and  since 
the  substantive  action  taken  at  the  meeting  cannot  be  nullified  when 
the  court  is  acting  solely  under  this  subsection,  the  possibility  of  find- 
ing out  what  transpired  at  the  meeting  represents  the  only  realistic 
remedy  available  to  a  plaintiff. 

Subsection  (i) 

This  subsection  authorizes  a  court  otherwise  empowered  by  law  to 
review  an  agency  action  to  consider  in  the  course  of  its  review  whether 
the  agency  violated  this  section.  This  provision  does  not  make  review- 
able any  action  that  is  not  reviewable  on  another  basis,  nor  does  it 
make  applicable  to  a  proceeding  for  review  of  a  substantive  agency 
action  the  limitations  of  time  and  other  procedural  aspects  of  judicial 
review  under  subsection  (h).  A  court  reviewing  compliance  with  this 
section  under  subsection  (i)  may  afford  anv  relief  it  deems  appro- 
priate. This  might,  in  a  rare  instance,  include  nullification  of  the 
substantive  agency  action. 

Subsection  (j) 

Subsection  (j)  authorizes  the  court  to  assess  against  any  party 
reasonable  attorney  fees  and  other  litigation  costs  reasonably  incurred 
by  any  other  party  who  substantially  prevails  in  an  action  brought 
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under  subsection  (g),  (h),  or  (i).  except  that  costs  may  be  assessed 
against  an  individual  agency  member  only  where  the  court  finds  that 
lip  has  intentionally  and  repeatedly  violated  this  section,  and  against 
the  plaintiff  only  where  the  action  was  commenced  primarily  for  friv- 
olous or  dilatory  purposes.  When  costs  are  assessed  against  an  agency, 
the  court  may  assess  them  against  the  United  States  in  lieu  of  the 
agency  or  may  permit  the  plaintiff  to  elect  whether  to  have  them 
assessed  against  the  agency  or  the  United  States. 

While  the  concept  of  rendering  individual  agency  members  liable 
for  attorney  fees  (albeit  only  in  extraordinary  instances)  appears 
to  be  a  novel  one  in  Federal  law,  the  committee  notes  that  the 
Privacy  Act  of  1974,  5  U.S.C.  §  552a,  contains  criminal  penalties  for 
violations,  and  that  the  Freedom  of  Information  Act,  5  U.S.C  £  552, 
requires  the  Civil  Service  Commission  to  institute  disciplinary  pro- 
ceedings where  agency  personnel  act  arbitrarily  or  capriciously  in 
withholding  documents  thereunder.  Further,  of  the  49  states  that  have 
open  meeting  laws,  24  impose  criminal  penalties  for  violations  by 
government  officials,  two  more  provide  for  civil  penalties,  and  19  ren- 
der the  substantive  action  taken  at  an  unlawfully  closed  meeting  void 
or  voidable. 

The  provision  for  liability  on  the  part  of  a  plaintiff  or  individual 
agency  member  should  rarely  have  to  be  used,  and  any  invocation  of 
it  should  be  attended  by  notice,  an  opportunity  to  be  heard,  and  any- 
other  applicable  aspects  of  due  process  of  law. 

Subsection  (Jc) 

This  subsection  requires  each  agency  subject  to  this  section  to  report 
annually  to  Congress  regarding  its  compliance,  including  a  tabulation 
of  the  total  number  closed  to  the  public,  the  reasons  for  closings,  and 
a  description  of  any  litigation  brought  against  the  agency  under  this 
section  (including  any  costs  assessed  against  the  agency). 

Subsection  (I) 

This  subsection  provides  that  this  section  is  not  intended  to  alter 
rights  under  the  Freedom  of  Information  Act,  5  U.S.C.  §  552,  except 
as  expressly  provided.  The  provisions  of  this  section,  rather  than  the 
Freedom  of  Information  Act,  shall  apply  to  transcripts  or  recordings 
made  in  order  to  comply  with  this  section;  as  is  the  case  under  that 
act,  however,  the  agency  must  demonstrate  that  the  material  in  a 
transcript  would,  if  released,  have  the  effect  protected  under  subsec- 
tion (c).  Since  these  items  must  be  retained  for  a  specific  time  period 
under  subsection  (f)  (1).  this  subsection  removes  them  from  the  cov- 
erage of  the  Federal  Records  Act,  44  U.S.C.  §  3301  et  seq.,  which  con- 
tains general  standards  for  the  disposal  of  agency  records. 
Subsection  (m) 

Subsection  (m)  provides  that  this  section  does  not  constitute  au- 
thority to  withhold  information  from  Congress  and  does  not  authorize 
the  closing  of  any  agency  meeting  otherwise  required  by  law  to  be 
open. 

Subsection  (n) 

Subsection  (n)  provides  that  if  a  record,  including  a  transcript  or 
electronic  recording  made  pursuant  to  this  section,  is  accessible  to 
an  individual  under  the  Privacy  Act  of  1974.  5  U.S.C.  §  552a,  it  may 
not  be  withheld  from  him  on  the  basis  of  this  section. 
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Subsection  (o) 

Subsection  (o)  provides  that  in  the  event  any  meeting  is  subject  to 
the  provisions  of  the  Federal  Advisory  Committee  Act,  5  U.S.C.  App. 
I,  as  well  as  the  provisions  of  this  section,  the  provisions  of  this  section 
shall  govern.  An  example  of  this  is  a  meeting  between  the  collegial 
body  heading  an  agency  and  one  of  the  agency's  advisory  committees. 

Section  4 

Section  4  would  establish  for  the  first  time  a  definite,  general  statu- 
tory statement  as  to  the  limitations  and  procedures  governing  ex  parte 
communications  with  respect  to  agency  proceedings.  At  present,  such 
limitations  and  procedures  are  governed  by  agency  rules  and  by  con- 
stitutional standards,  neither  of  which  have  the  clarity,  uniformity, 
and  general  public  availability  of  a  statute. 

Section  4(a)  adds  a  new  subsection  (d)  to  5  U.S.C.  §  557,  enacting 
the  general  prohibition  ex  parte  communications  relative  to  the  merits 
of  a  pending  proceeding  between  an  agency  decision  making  official 
and  an  interested  person  outside  the  agency.  The  subsection  also  re- 
quires placing  such  communications  on  the  public  record  if  they  do 
occur. 

The  prohibition  only  applies  to  formal  agency  adjudication.  Infor- 
mal rulemaking  proceedings  and  other  agency  actions  that  are  not 
required  to  be  on  the  record  after  an  opportunity  for  a  hearing  will 
not  be  affected  by  the  provision. 

The  ex  parte  rules  established  by  this  section  are  not  intended  to 
repeal  or  modify  the  ex  parte  rules  agencies  have  already  adopted  by 
regulation,  except  to  the  extent  the  regulations  are  inconsistent  with 
this  section.  If  an  agency  already  has  more  stringent  restrictions 
against  ex  parte  contacts,  this  section  will  supplement  those  provi- 
sions. It  is  expected  that  each  agency  will  issue  new  regulations 
applying  the  general  provisions  of  this  section  in  a  way  best  designed 
to  meet  its  special  needs  and  circumstances. 

The  rule  forbids  ex  parte  communications  between  interested  per- 
sons outside  the  agency  and  agency  decisionmakers.  The  provision 
exempts  only  those  ex  parte  communications  authorized  by  law  to  be 
disposed  of  in  such  a  manner.  This  exemption  might  include,  for  ex- 
ample, requests  by  one  party  to  a  proceeding  for  subpoenas,  adjourn- 
ments, and  cont  inuances. 

Paragraph  (1)(A)  forbids  contacts  between  an  interested  person 
outside  the  agency  and  any  agency  member,  administrative  law  judge, 
or  other  employee  involved  in  the  decisionmaking  process.  The  word 
"employee"  includes  both  those  working  for  the  agency  full  time  and 
individuals  working  on  a  part-time  basis,  such  as  consultants. 

The  term  "interested  person"  is  intended  to  l>e  a  wide,  inclusive 
term  covering  any  individual  or  other  person  with  an  interest  in  the 
agency  proceeding  that  is  greater  than  the  general  interest  the  public 
as  a  whole  may  have.  The  interest  need  not  be  monetary,  nor  need  a 
person  to  be  a  party  to,  or  intervenor  in,  the  agency  proceeding  to 
come  under  this  section.  The  term  includes,  but  is  not  limited  to. 
parties,  competitors,  public  officiate,  and  nonprofit  or  public  interest 
organizations  and  associations  with  a  special  interest  in  the  matter 
regulated.  The  term  does  not  include  a  member  of  the  public  at  large 
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who  makes  a  casual  or  general  expression  of  opinion  about  a  pending 
proceeding. 

The  rule  applies  to  interested  persons  who  "make  or  cause  to  be 
made"  an  ex  parte  communication.  The  latter  phrase  contemplates 
indirect  contacts  which  the  interested  person  approves  or  arranges. 
For  example,  an  interested  person  may  ask  another  person  outside 
the  agency  to  make  an  ex  parte  communication.  The  section  would 
apply  to  the  individual  who  requested  that  the  communication  be 
made.  However,  if  the  second  person  contacts  the  agency  about  the 
first  individual's  interest  in  the  case  without  that  person's  knowledge, 
approval,  or  encouragement,  the  first  person  would  not  be  guilty  of 
causing  an  ex  parte  contact. 

Contacts  are  prohibited  with  any  agency  member,  administrative 
law  judge,  or  other  employee  who  is  or  may  reasonably  be  expected  to 
be  involved  in  the  agency's  deliberations.  The  words  "may  reasonably 
be  expected"  make  it  clear  that  absolute  certainty  is  not  required  when 
predicting  whether  an  agency  employee  will  be  involved  in  the  de- 
cisional process.  In  some  cases  it  will  be  clear  that  an  employee  does 
not  come  within  the  ambit  of  the  provision.  For  example,  an  agency 
attorney  litigating  the  case  for  the  agency  will  not  be  involved  in  the 
decisionmaking  process  of  the  agency  and  would  not  be  subject  to  the 
ox  parte  provision.  Under  other  circumstances,  the  official's  status  may 
not  be  so  clear.  In  such  case,  the  fact  that  an  interested  person  chooses 
to  communicate  with  a  particular  employee  in  an  ex  parte  manner  is 
itself  some  evidence  that  the  official  may  reasonably  be  expected  to  be 
involved  in  the  decisional  process.  To  assist  the  parties  and  the  public 
in  determining  which  agency  officials  may  be  involved  in  the  decisional 
process,  an  agency  may  wish  to  publish,  along  with  notice  of  the  pro- 
ceeding, a  list  of  officials  expected  to  be  involved  in  the  decisional  proc- 
ess. The  ex  parte  rules  would  still  apply  to  an  agency  official  involved 
in  the  decisional  process  even  if  he  were  not  on  such  a  list. 

Communications  solely  between  agency  employees  are  excluded  from 
the  section's  prohibition.  Of  course,  ex  parte  contacts  by  staff  acting 
as  agents  for  interested  persons  outside  the  agency  are  clearly  within 
the  scope  of  the  prohibitions. 

The  subsection  prohibits  an  ex  parte  communication  only  when  it 
is  "relative  to  the  merits  of  the  proceeding."  This  phrase  is  intended 
to  be  construed  broadly  and  to  include  more  than  the  phrase  "fact 
in  issue"  currently  used  in  the  Administrative  Procedure  Act.  The 
phrase  excludes  procedural  inquiries,  such  as  requests  for  status  re- 
ports, which  will  not  have  an  effect  on  the  way  the  case  is  decided. 
It  excludes  general  background  discussions  about  an  entire  industry 
which  do  not  directly  relate  to  specific  agency  adjudication  involving 
a  member  of  that  industry,  or  to  formal  rulemaking  involving  the  in- 
dustry as  a  whole.  It  is  not  the  intent  of  this  provision  to  cut  an  agency 
off  from  access  to  general  information  about  an  industry  that  an 
agency  needs  to  exercise  its  regulatory  responsibilities.  So  long  as  the 
communication  containing  such  data  does  not  discuss  the  specific 
merits  of  a  pending  adjudication  it  is  not  prohibted  by  this  section. 

A  request  for  a  status  report  or  a  background  discussion  about  an 
industry  may  in  effect  amount  to  an  indirect  or  subtle  effort  to  influence 
the  substantive  outcome  of  the  proceedings.  The  judgment  will  have 
to  be  made  whether  a  particular  communication  could  affect  the 


532 


21 

agency's  decision  on  the  merits.  In  doubtful  cases  the  agency  official 
should  treat  the  communication  as  ex  parte  so  as  to  protect  the  integrity 
of  the  decisionmaking  process. 

Paragraph  (1)  (B)  is  the  inverse  of  paragraph  (1)  (A).  It  prohibits 
agency  officials  who  are  or  who  may  be  involved  in  the  decisional 
process  from  engaging  in  an  ex  parte  contact  with  an  interested  per- 
son. It  embodies  the  same  standards  as  paragraph  (1)(A). 

Paragraph  (1)(C)  states  that  if  an  ex  parte  communication  pro- 
hibited by  this  subsection  is  made  or  received  by  an  agency  official,  he 
must  place  on  the  proceeding's  public  record:  (i)  any  written  com- 
munication, (ii)  a  memorandum  stating  the  substance  of  any  such 
illegal  oral  communication,  and  (iii)  any  written  statements,  or  memo- 
randa of  any  oral  statements  made  in  response  to  the  original  ex  parte 
communication.  The  "public  record"  of  the  proceeding  means  the  pub- 
lic docket  or  equivalent  file  containing  all  the  materials  relevant  to  the 
case  readily  available  to  the  parties  and  the  public  generally.  Material 
may  be  part  of  the  public  record  even  though  it  has  not  been  admitted 
into  evidence. 

The  purpose  of  this  provision  is  to  notify  the  opposing  party  and  the 
public,  an  well  as  all  decisionmakers,  of  the  improper  contact  and  give 
all  interested  persons  a  chance  to  reply  to  anything  contained  in  the 
illegal  communication.  In  this  way  the  secret  nature  of  the  contact  is 
effectively  nullified.  Agency  officials  who  make  an  ex  parte  conact  are 
under  the  same  obligation  to  record  it  publicly,  as  when  an  agency 
official  receives  such  a  communication.  In  some  cases,  merely  placing 
the  ex  parte  communication  on  the  public  record  will  not,  in  fact,  pro- 
vide sufficient  notice  to  all  the  parties.  Each  agency  should  consider  re- 
quiring by  regulation  that  in  certin  cases  actual  notice  of  the  ex 
parte  communication  to  be  provided  to  all  parties. 

Paragraph  (1)  (D)  states  that  the  officer  presiding  over  the  agency 
hearings  in  the  proceeding  may  require  a  party  who  makes  a  prohibited 
ex  parte  communication  to  show  cause  why  his  claim  or  interest  in  the 
proceeding  should  not  be  dismissed,  denied,  disregarded  or  otherwise 
adversely  affected  because  of  the  violation.  This  provision  accompanies 
section  4(c).  which  amends  5  U.S.C.  S  556(d)  to  authorize  an  agency 
to  consider  a  violation  of  this  section  as  grounds  for  ruling  against 
a  party  on  the  merits.  Subparagraph  (I))  insures  that  the  record 
contains  adequate  information  about  the  violation.  The  presiding  offi- 
cer need  not  require  a  party  committing  an  ex  parte  contact  to  show 
cause  in  every  instance  why  the  agency  should  not  rule  against  him. 
The  matter  rests  within  Ins  discretion.  As  in  the  case  of  subsection 
4(c),  the  presiding  officer  should  require  such  a  showing  only  if 
consistent  with  the  interests  of  justice  and  the  policy  of  the  underlying 
statutes.  Thus,  a  showing  should  not  tx>  required  where  the  violation 
was  clearly  inadvertent. 

Paragraph  (T)(E)  requires  that  the  prohibitions  against  ex  parte 
communications  apply  as  soon  as  a  proceeding  is  noticed  for  a  hearing. 
However,  if  a  person  initiating  a  communication  before  that  time  is 
aware  that  notice  of  the  hearings  will  be  issued,  the  prohibitions  would 
apply  from  the  time  the  person  gained  such  awareness.  An  agency,  if 
it  wishes,  may  require  that  the  provisions  of  this  section  apply  at  any 
point  in  the  proceedings  prior  to  issuance  of  the  notice  of  hearings. 

The  new  subsection  557(d)  would  also  provide  that  section  557  is 
not  authority  to  withhold  information  from  Congress.  While  the  pro- 
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hibitions  on  ex  parte  communications  relative  to  the  merit.-  apply  to 
communications  from  Members  of  Congress,  they  are  not  intended  to 
prohibit  routine  inquiries  or  referrals  of  constituent  correspondence. 

Subsection  4(b)  adds  a  definition  of  "ex  parte  communication"  to 
the  definitions  contained  in  the  Administrative  Procedure  Act.  The 
term  includes  an  "oral  or  written  communication  not  on  the  public 
record  with  respect  to  which  reasonable  prior  notice  to  all  parties  is 
not  given.*'  A  communication  is  not  ex  parte  if  either,  (1)  the  person 
making  it  placed  it  on  the  public  record  at  the  same  time  it  was  made, 
or  (2)  all  parties  to  the  proceeding  had  reasonable  advance  notice.  If 
a  communication  falls  into  either  one  of  these  two  categories,  it  is  not 
ex  parte.  Where  advance  notice  is  given,  it  should  be  adequate  to  per- 
mit other  parties  to  prepare  a  possible  response  and  to  be  present  when 
the  communication  is  made.  As  in  subsection  (a),  "public  record' 
means  the  docket  or  other  public  file  containing  all  the  material  rele- 
vant to  the  proceedings.  It  includes,  but  is  not  limited  to,  the  transcript 
of  the  proceedings,  material  that  has  been  accepted  as  evidence  in  the 
proceedings,  and  the  public  file  of  related  matters  not  accepted  as  evi- 
dence in  the  proceeding.  An  individual  who  writes  a  letter  concerning 
the  merits  of  the  proceeding  to  a  commissioner,  and  who  places  a  copy 
of  the  letter  at  the  same  time  in  the  transcript  of  the  proceedings,  would 
not  have  made  an  ex  parte  communication.  However,  a  party  who 
wrote  the  same  letter  and  sent  it  only  to  a  commissioner,  would  have 
committed  a  violation  of  the  section  even  if  the  commissioner  subse- 
quently placed  the  letter  in  the  public  record. 

Subsection  4(c)  amends  section  556(d)  of  title  5,  so  as  to  authorize 
an  agency  to  render  a  decision  adverse  to  a  party  violating  the  prohibi- 
tion against  ex  parte  communications.  It  is  intended  that  this  provision 
apply  to  both  formal  parties  and  to  intervenors  whose  interests  are 
equivalent  to  those  of  a  party.  This  possible  sanction  supplements  an 
agency's  authority  to  censure  or  dismiss  an  official  who  engages  in  an 
illegal  ex  parte  communication,  or  to  prohibit  an  attorney  who  violates 
the  section  from  practicing  before  the  agency.  Such  an  adverse  deci- 
sion must  be  "consistent  with  the  interests  of  justice  and  the  policy  of 
the  underlying  statutes." 

For  example,  the  interests  of  justice  might  dictate  that  a  claimant 
for  an  old  age  benefit  not  lose  his  claim  even  if  he  violates  the  ex  parte 
rules.  On  the  other  hand,  where  two  parties  have  applied  for  a  license 
and  the  applications  are  of  relatively  equal  merit,  an  agency  may  rule 
against  a  party  who  approached  an  agency  head  in  an  ex  parte  manner 
in  an  effort  to  win  approval  of  his  license. 

It  is  expected  that  an  agency  will  rule  against  a  party  on  the  merits 
under  this  subsection  only  in  rare  instances;  and  in  no  case  wherein  the 
party  demonstrates  that  the  violation  was  inadvertent.  However,  the 
committee  felt  it  very  important  that  an  agency  have  this  option  avail- 
able where  the  circumstances  justify  it. 

Section  5 

Section  5(a)  conforms  39  U.S.C.  §  410(b)  (1)  to  the  open  meeting 
provisions  of  this  bill  and  the  Privacy  Act  by  clarifying  the  applica- 
bility of  these  statutes  to  the  Postal  Service. 

Section  5(b)  amends  exemption  (3)  of  the  Freedom  of  Information 
Act,  5  U.S.C.  §  552,  to  conform  it  to  exemption  (3)  of  the  open  meeting 
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provisions  of  this  bill  and  to  overrule  the  decision  of  the  Supreme 
Court  in  Administrator,  FAA  v.  Robertson,  422  U.S.  255  (1972). 

Robertson  held  that  exemption  (3) ,  which  exempts  from  the  coverage 
of  the  Freedom  of  Information  Act  any  information  "specifically  ex- 
empted from  disclosure  by  statute,"  includes  within  its  ambit  section 
1104  of  the  Federal  Aviation  Act  of  1958  (49  U.S.C.  §  1504),  which 
allows  the  FAA  Administrator  to  withhold  from  the  public  any  FAA 
material  when  he  believes  that  "a  disclosure  of  such  information  *  *  * 
is  not  required  in  the  interest  of  the  public." 

Believing  that  the  decision  misconceives  the  intent  of  exemption  (3), 
the  committee  recommends  that  the  exemption  be  amended  to  exempt 
only  material  required  to  be  withheld  from  the  public  by  any  statute 
establishing  particular  criteria  or  referring  to  particular  types  of  in- 
formation. The  committee  is  of  the  opinion  that  this  change  would 
eliminate  the  gap  created  in  the  Freedom  of  Information  Act  by  the 
Robertson  case  without  in  any  way  endangering  statutes  such  as  the 
Atomic  Energy  Act  of  1954,  42  U.S  C.  §§  2161-66,  which  provides  ex- 
plicitly for  the  protection  of  certain  nuclear  data. 

Under  the  amendment,  the  provision  of  the  Federal  Aviation  Act 
of  1958  that  was  the  subject  of  Robertson,  and  which  affords  the  FAA 
Administrator  cart  blanche  to  withhold  any  information  he  pleases, 
would  not  come  within  exemption  3.  Similarly,  the  Trade  Secrets  Act. 
18  U.S.C.  §  1905,  which  relates  only  to  the  disclosure  of  information 
where  disclosure  is  "not  authorized  by  law,"  would  not  permit  the 
withholding  of  information  otherwise  required  to  be  disclosed  by  the 
Freedom  of  Information  Act,  since  the  disclosure  is  there  authorized 
by  law.  Thus,  for  example,  if  material  did  not  come  within  the  broad 
trade  secrets  exemption  contained  in  the  Freedom  of  Information 
Act,  section  1905  would  not  justify  withholding;  on  the  other  hand,  if 
material  is  within  the  trade  secrets  exemption  of  the  Freedom  of  In- 
formation Act  and  therefore  subject  to  disclosure  if  the  agency  deter- 
mines that  disclosure  is  in  the  public  interest,  section  1905  must  be 
considered  to  ascertain  whether  the  agency  is  forbidden  from  dis- 
closing the  information.  See  Charles  River  Park  "A",  Inc.  v.  Dept.  of 
Housing  and  Urban  Development,  519  F.2d  935,  941  n.  7  (D.C.  Cir. 
H)75),  and  cases  there  cited. 

Examples  of  statutes  that  could  justify  withholding  under  the 
amended  exemption  (3)  includes  sections  706(b)  and  709(e)  of  the 
Civil  Rights  Act  of  1964,  as  amended  (42  U.S.C.  2000e-5(b) ,  2000e- 
8(e))  and  section  314(a)(3)  of  the  Federal  Election  Campaign  Act 
(2  U.S.C.  S  437g(a)  (3)),  which  require  the  Equal  Employment  Op- 
portunity Commission  and  the  Federal  Election  Commission,  respec- 
tively, to  withhold  certain  information  relating  to  informal  concilia- 
tion and  enforcement  efforts,  and  section  801  of  the  Federal  Aviation 
Act  of  1958  (41)  U.S.C.  §  1461),  which  prohibits  the  Civil  Aeronautics 
Board  from  publishing  certain  information  relating  to  a  foreign  air 
route  application  prior  to  its  submission  to  the  President  for  his  de- 
cision on  the  route  award. 

Section  (> 

Section  ft  provides  that,  with  the  exception  of  subsection  (g)  of  the 
new  5  U.S.C.  §  552b  added  by  this  act,  the  act  shall  take  effect  180 
days  after-  the  date  of  its  enactment.  Subsection  (g),  which  requires  the 
affected  agencies  to  promulgate  regulations  within  180  days  after  it 
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takes  effect,  is  to  take  effect  upon  enactment ;  this  will  assure  that  regu- 
lations have  been  promulgated  by  the  time  the  substantive  provisions 
of  the  open  meeting  portion  of  the  bill  come  into  force. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

Title  5,  Uxitkd  States  Code 
******* 

CHAPTER  5— ADMINISTRATIVE  PROCEDURE 

SUBCHAPTER  I— GENERAL  PROVISIONS 

Sec. 

500.  Administrative  practice  :  general  provisions. 

501.  Advertising  practice ;  restrictions. 

502.  Administrative  practice;  Reserves  and  National  Guardsmen. 

503.  Witness  fees  and  allowances. 

SUBCHAPTER  II— ADMINISTRATIVE  PROCEDURE 

551.  Definitions. 

552.  Public  information  ;  agency  rules,  opinions,  orders,  records  and  proceedings. 
552a.  Records  about  individuals. 

552 b.  Open  meetings. 

553.  Rule  making. 

554.  Adjudications. 

555.  Ancillary  matters. 

556.  Hearings;  presiding  employees;  powers  and  duties;  burden  of  proof; 

evidence ;  record  as  basis  of  decision. 

557.  Initial   decisions;   conclusiveness;    review  by   agency;   submissions  by 

parties ;  contents  of  decisions  ;  record. 

558.  Imposition  of  sanctions  ;  determination  of  applications  for  licenses ;  sus- 

pension, revocation,  and  expiration  of  licenses. 

559.  Effect  on  other  laws  ;  effect  of  subsequent  statute. 

SUBCHAPTER  III— ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

571.  Purpose. 

572.  Definitions. 

573.  Administrative  Conference  of  the  United  States. 

574.  Powers  and  duties  of  the  Conference. 

575.  Organization  of  the  Conference. 

576.  Appropriations. 
******* 

SUBCHAPTER  II— ADMINISTRATIVE  PROCEDURE 

§  551.  Definitions 

For  the  purpose  of  this  subchapter — 
(1)  *  *  * 

******* 
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(12)  "agency  proceedings"  means  an  agency  process  as  defined 
by  paragraphs  (5),  (7),  and  (9)  of  this  section;  [and] 

(13)  "agency  action"  includes  the  whole  or  a  part  of  an  agency 
rule,  order,  license,  sanction,  relief,  or  the  equivalent  or  denial 
thereof,  or  failure  to  act[.]  /  and 

(lJf)  "ex  parte  communication"  means  an  oral  or  written  com- 
munication not  on  the  public  record  with  respect  to  which  reason- 
able prim  notice  to  all  parties  is  not  given. 
******* 

§552.   Public    information;    agency    rules,   opinions,  orders, 
records,  and  proceedings 

(a)  *  *  * 

******* 

(b)  This  section  does  not  apply  to  matters  that  are — 
(1)  *  *  * 

******* 

[(3)  specifically  exempted  from  disclosure  by  statute;] 

(3)  required  to  be  withheld  from  the  public  by  any  statute 
establishing  particular  criteria  or  referring  to  particular  types 
of  information; 

******* 
§  552b.    Open  Meetings 

(a)  For  purposes  of  this  section — 

(1)  the  term  "agency"  means  the  Federal  Election  Commission 
and  any  agency,  as  defined  in  section  562(e)  of  this  title,  headed 
by  a  collegia!  body  composed  of  two  or  more  individual  members* 
a  majority  of  whom  are  appointed  to  such  position  by  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate,  and  includes  any 
subdivision  thereof  authorized  to  act  on  behalf  of  the  agency; 

(2)  the  te?vn  "meeting"  means  the  deliberations  of  at  least  the 
number  of  individual  agency  members  required  to  take  action  on 
behalf  of  the  agency  where  such  deliberations  concern  the  joint 
conduct  or  disposition  of  agency  business;  and 

(3)  the  term  "member"  means  an  individual  who  belongs  to 
a  collegia!  body  heading  an  agency. 

(b)  Except  as  provided  in  subsection  (r),  every  portion  of  every 
meeting  of  an  agency  shall  be  open  to  public  observation. 

(c)  Except  in  a  case  where  the  agency  finds  that  the  public  interest 
requires  otherwise,  subsection  (b)  shall  not  apply  to  any  portion  of  an 
agency  meeting  and  the  requirements  of  subsections  (d)  and  (e)  shall 
not  apply  to  any  information  pertaining  to  such  meeting  otherwise 
inquired  by  this  section  to  be  disclosed  to  the  public*  inhere  the  agency 
properly  detcmnines  that  such  portion  or  portions  of  its  meeting  or  the 
disclosure  of  sueh  information  is  likely  to — 

(1)  disclose  matters  (A)  specifically  authorized  under  criteria 
established  by  an  Executire  order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy  and  (B)  in  fact  properly 
classified  pursuant  to  such  Executive  order; 

(2)  relate  solely  to  the  internal  personnel  rides  and  practices 
of  an  agency; 
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(3)  disclose  information  required  to  be  withheld  from  the  pub- 
lic by  any  statute  establishing  particular  criteria  or  referring  to 
particular  types  of  information; 

(4)  disclose  trade  secrets  and  commercial  or  financial  informa- 
tion obtained  from  a.  person  and  privileged  or  confidential ; 

(5)  involve  accusing  any  person  of  a  cinme,  or  formally  cen- 
suring any  person; 

(6)  disclose  information  of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy; 

(7)  disclose  investigatory  records  compiled  for  law  enforce- 
ment purposes,  but  only  to  the  extent  that  the  production  of  such 
records  would  (A)  interfere  with  enforcement  proceedings.  (B) 
deprive  a.  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudica- 
tion, (C)  constitute  an  unwarranted  in  vasion  of  personal  privacy, 
(D)  disclose  the  identity  of  a  confidential  source  and,  in  the  case 
of  a  record  compiled  by  a.  criminal  law  enforcement  authority  in 
the  course  of  a-  criminal  investigation,  or  by  an  agency  conduct- 
ing a  lawful  national  security  intelligence  investigation,  confiden- 
tial information  furnished  only  by  the  confidential  source,  (E) 
disclose  investigative  techniques  and  procedures,  or  (F)  endanger 
the  life  or  physical  safety  of  law  enforcement  personnel; 

(8)  disclose  information  contained  in  or  related  to  examination, 
operating,  or  condition  reports  prepared  by.  on  behalf  of.  or  for 
the  use  of  an  agency  responsible  for  the  regulation  or  supervision 
of  financial  institutions ; 

(9)  disclose  information,  the  premature  disclosure  of  which 
would — 

(^4)  in  the  case  of  an  agency  which  regulates  currencies, 
securities,  commodities,  or  financial  institutions,  be  likely  to 
(i)  lead  to  significant  financial  speculation,  or  (ii)  signifi- 
cantly endanger  the  stability  of  any  financial  institution;  or 

(B)  in  the  case  of  any  agency,  be  likely  to  significantly 
frustrate  implementation  of  a  proposed  agency  action,  except 
that  this  subparagraph  shall  not  apply  in  any  instance  where 
the  content  or  nature  of  the  proposed  agency  action  already 
has  been  disclosed  to  the  public  by  the  agency,  or  where  the 
agency  is  required  by  law  to  make  such  disclosure  prior  to 
taking  final  agency  action  on  such  proposal;  or 

(10)  specifically  concern  the  agency's  issuance  of  a  subpena,  or 
the  agency's  participation  in  a  civil  action,  an  action  in  a  foreign 
court  or  international  tribunal,  or  an  arbitration,  or  the  initiation, 
conduct,  or  disposition  by  the  agency  of  a  particular  case  of 
formal  agency  adjudication  pursuant  to  the  procedures  in  section 
554  of  this  title  or  otherwise  involving  a  determination  on  the  rec- 
ord after  opportunity  for  a  hearing. 

(d)  (1)  Action  under  subsection  (c)  to  close  a  portion  or  portions 
of  an  agency  meeting  shall  be  taken  only  when  a  majority  of  the  entire 
membership  of  the  agency  votes  to  take  such  action.  A  separate  vote  of 
the  agency  members  shall  be  taken  with  respect  to  each  agency  meet- 
ing a  portion  or  portions  of  which  are  proposed  to  be  closed  to  the 
public  pursuant  to  subsection  (c),  or  with  respect  to  any  information 
which  is  proposed  to  be  withheld  under  subsection  (c).  A  single  vote 


538 


27 

may  be  taken  with  respect  to  a  serves  of  portions  of  meetings  which 
are  proposed  to  be  closed  to  the  public,  or  with  respect  to  any  infor- 
mation concerning  such  series,  so  long  as  each  portion  of  a  meeting  in 
such  series  involves  the  same  particular  matters,  and  is  scheduled  to  be 
held  no  more  than  thity  days  after  the  initial  portion  of  a  meeting  in 
such  scrirs.  The  vote  of  each  agency  member  participating  in  such  vote 
shall  be  recorded  and  no  proxies  shall  be  allowed. 

(2)  Whenever  any  person  whose  interests  may  be  directly  affected  by 
a.  portion  of  a  meeting  requests  that  the  agency  close  such  portion  to  the 
public  for  any  of  the  reasons  referred  to  in  paragraph  (5) ,  (6)  ,or  (7) 
of  subsection  (c),  the  agency,  upon  request  of  any  one  of  its  members, 
shall  vote  by  recorded  vote  whether  to  close  such  meeting. 

(3)  Within  one  day  of  any  vote  taken  pursuant  to  paragraph  (1)  or 
(2),  the  agency  shall  make  publicly  available  a  urritten  copy  of  such 
vote  refecting  the  vote  of  each  member  on  the  question..  If  a  portion  of 
a  meeting  is  to  be  closed  to  the  public,  the  agency  shall,  within  one  day 
of  the  vote  taken  pursuant  to  paragraph  (1)  or  (2)  of  this  subsection, 
make  publicly  available  a  full  urritten  explanation  of  its  action  closing 
the  portion.,  together  with  a  list  of  all  persons  expected  to  attend  the 
meeting  and  their  affiliation. 

(If)  Any  agency,  a  majority  of  the  portions  of  whose  meetings  may 
properly  be  closed  to  the  public  pursuant  to  paragraph  (4),  (8), 
(9)  (A),  or  (10)  of  subsection  (c),  or  any  combination  thereof,  may 
provide  by  regulation  for  the  closing  of  such  portions  in  the  event  that 
a  majority  of  the  members  of  the  agency  votes  by  recorded  vote  at  the 
beginning  of  such  meeting,  or  portion  thereof,  to  close  the  exempt  por- 
tion or  portions  of  the  meeting,  and  a  copy  of  such  vote,  reflecting  the 
vote  of  each  member  on  the  question,  is  made  available  to  the  public. 
The  provisions  of  paragraphs  (1),  (2),  and  (3)  of  this  subsection  and 
subsection  (e)  shall  not  apply  to  any  portion  of  a,  meeting  to  which 
such,  regulations  apply :  Provided,  That  the  agency  shall,  except  to  the 
extent  that  s-uch  information  is  exempt  from  disclosure  under  the  pro- 
visions of  subsection  (c) ,  pro/vide  the  public  ivith  public  announcement 
of  the  date,  place,  and  subject  matter  of  the  meeting  and  each  portion 
thereof  at  the  earliest  practicable  time  and  im  no  case  later  than  the 
commencement  of  the  meeting  or  portion  in  question. 

(e)  In  the  case  of  each  meeting,  the  agency  shall  make  public  om- 
nouncement,  at  least  one  week  before  the  meeting,  of  the  date,  place, 
and,  subject  matter  of  the  meeting,  whether  it  is  to  be  open  or  closed  to 
the  public,  and  the  name  and  phone  number  of  the  official  designated 
by  the  agency  to  respond  to  requests  for  information  about  the  meeting. 
Such  announcement  shall  be  made  unless  a  majority  of  the  members  of 
the  agency  determines  by  a.  recorded  vote  that  agency  business  requires 
that  such  meeting  be  called  at  an.  earlier  date,  in  which  case  the  agency 
shall  make  pniblic  announcement  of  the  date,  place,  and  subject  matter 
of  such  meeting,  and  whether  open  or  closed  to  the  imblic,  at  the  ear- 
liest practicable  time  and  in  no  case  letter  than  the  commencement  of 
the  meeting  or  portion  in  question.  The  time,  place,  or  sub ject  matter  of 
a  meeting,  or  the  determination  of  the  agency  to  open  or  close  a  meet- 
ing, or  portion  of  a  meeting,  to  the  public,  may  be  changed  following 
the  public  announcement  required  by  this  pamgraph  only  if  (7)  a 
majoivty  of  the  entire  membership  of  the  agency  determines  by  a  re- 
corded vote  that  agency  business  so  requires  and  that  no  earlier  an- 
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nouncement  of  the  change  was  possible*  amd  (2)  the  agency  publicly 
announces  such  change  and  the  vote  of  each  member  upon  such  change 
at  the  earliest  practicable  time  and  in  no  case  later  than  tlie  commence- 
ment of  the  meeting  or  portion  im.  question.. 

(f)  (1)  A  complete  transcript  or  electronic  recording  adequate  to 
record  fully  the  proceedings  shall  be  made  of  each  meeting,  or  portion 
of  a  meeting*  closed  to  the  public*  except  for  a  meeting*  or  portion  of  a 
meeting,  closed  to  the  public  pursuant  to  paragraph  (10)  of  sub- 
section (c).  The  agency  shall  make  promptly  available  to  the  public* 
in  a  location  easily  accessible  to  the  public*  the  complete  transcript 
or  electronic  recording  of  the  discussion  at  such  meeting  of  any  item 
on  the  agenda*  or  of  the  testimony  of  any  witness  received  at  such 
meeting*  except  for  such  portion  or  portions  of  such  discussion  or 
testimony  as  the  agency*  by  recorded  vote  taken  subsequent  to  the 
meeting  and  promptly  made  arailable  to  the  public*  determines  to 
contain  information  specified  in  paragraphs  (1)  through  (10)  of 
subsection  (c).  In  place  of  each  portion  deleted  from  such  a  transcript 
or  transcription  the  agency  shall  supply  a  written  explanation  of 
the  reason  for  the  deletion,  and  the  portion  of  subsection  (c)  and 
any  other  statute  said  to  permit  the  deletion.  Copies  of  such  transcript* 
or  a.  transcription  of  such  electronic  recording  disclosing  the  identity 
of  each  speaker*  shall  be  furnished  to  any  person  at  no  greater  than 
the  actual  cost  of  duplication  or  transcription  or*  if  m  the  public 
interest,  at  no  cost.  The  agency  shall  maintain  a-  complete  verbatim 
copy  of  the  transcript*  or  a.  complete  electronic  recording  of  each 
meeting*  or  portion  of  a  meeting*  closed  to  the  public*  for  a  period 
of  at  least  tiro  years  after  such  meeting*  or  until  one  year  after  the 
conclusion  of  any  agency  proceeding  with  respect  to  which  the  meet- 
ing* or  a  portion  thereof*  was  held*  whichever  occurs  later. 

(2)  Written  minutes  shall  be  made  of  any  agency  meeting*  or  por- 
tion thereof,  which  is  open  to  the  public.  The  agency  shall  make  such 
minutes  promptly  available  to  the  public  in  a  location  easily  accessible 
to  the  public*  and  shall  maintain  such  minutes  for  a  period  of  at  least 
two  years  after  such  meeting.  Copies  of  such  minutes  shall  be  fur- 
nished to  any  person  at  no  greater  than  the  actual  cost  of  duplication 
thereof  or*  if  in  the  public  interest*  at  no  cost. 

(g)  Each  agency  subject  to  the  requirements  of  this  section  shall, 
within  180  days  after  the  date  of  enactment  of  this  section,  following 
consultation  with  the  Office  of  the  Chairman  of  the  Administrative 
Conference  of  the  United  States  and  published  notice  in  the  Federal 
Register  of  at  least  thirty  days  and  opportunity  for  written  com- 
ment by  any  persons*  promulgate  regulations  to  implement  the  re- 
quirements of  subsections  (b)  through  (f)  of  this  section.  Any  person 
may  bring  a.  proceeding  in  the  United  States  District  Court  for  the 
District  of  Columbia  to  require  an  agency  to  promulgate  such  regu- 
lations if  such  agency  has  not  promulgated  such  regulations  within 
the  time  period  specified  herein.  Subject  to  any  limitations  of  time 
therefor  provided  by  lair*  any  person  may  bring  a  proceeding  in  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  to  set 
aside  agency  regulations  issued  pursuant  to  this  subsection  that  are 
not  in  accord  with  the  requirements  of  subsections  (b)  through  (f) 
of  this  section*  and  to  require  the  promulgation  of  regulations  that 
are  in  accord  uv'th  such  subsections. 
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(h)  The  district  courts  of  the  United  States  have  jurisdiction  to 
enforce  the  requirements  of  subsections  (b)  through  (/)  of  this  section. 
Such  actions  may  be  brought  by  any  person  against  an  agency  or  its 
members  prior  to,  or  within  sixty  days  after,  the  meeting  but  of  which 
the  violation  of  this  section  arises,  except  that  if  public  announcement 
of  such  meeting  is  not  initially  provided  by  the  agency  in  accordance 
with  the  requirements  of  this  section,  such  action  may  be  instituted 
pursuant  to  this  section  at  any  time  prior  to  sixty  days  after  any  public 
announcement  of  such  meeting.  Such  actions  may  be  brought  in  the 
district  wherein  the  plaintiff  resides,  or  has  his  principal  place  of 
business,  or  where  the  agency  in  question  has  its  headquarters.  In 
such  actions  a  defendant  shall  serve  his  answer  within  twenty  days 
after  the  service  of  the  complaint,  but  such  time  may  be  extended  by 
the  court  for  up  to  twenty  additional  days  upon  a  showing  of  good 
cause  therefor.  The  burden  is  on  the  defendant  to  sustain  his  action. 
In  deciding  such  cases  the  court  may  examine  in  camera  any  portion 
of  a  transcript  or  electronic  recording  of  a  meeting  closed  to  the  public, 
and  may  take  such  additional  evidence  as  it  deems  necessary/.  The  court, 
having  due  regard  for  orderly  administration  and  the  public  interest, 
as  well  as  the  interests  of  the  party,  may  grant  such  equitable  relief 
as  it  deems  appropriate,  including  granting  an  injunction  against 
future  violations  of  this  section,  or  ordering  the  agency  to  make  avail- 
able to  the  public  such  portion  of  the  transcript  or  electronic  record- 
ing of  a  meeting  as  is  not  authorized  to  be  withheld  under  subsection 
(c)  of  this  section.  Except  to  the  extent  provided  in  subsection  (i) 
of  this  section,  nothing  in  this  section  confers  jurisdiction  on  any 
district  court  acting  solely  under  this  subsection  to  set  aside,  enjoin 
or  invalidate  any  agency  action  taken  or  discussed  at  an  agency 
meeting  out  of  which  the  violation  of  this  section  arose. 

(i)  Any  Federal  court  otherwise  authorized  by  law  to  review 
agency  action  may,  at  the  application  of  any  person  properly  par- 
ticipating in  the  judicial  review  proceeding,  inquire  into  violations 
by  the  agency  of  the  requirements  of  this  section  and  afford  any  such 
relief  as  it  deems  appropriate. 

(j)  The  court  may  assess  against  any  party  reasonable  attorney 
fees  and  other  litigation  costs  reasonably  incurred  by  any  other  party 
who  substantially  prevails  in  any  action  brought  in  accordance  with 
the  provisions  of  subsection  (g),  (h),  or  (i)  of  this  section,  except 
that  costs  may  be  assessed  against  an  individual  member  of  an  agency 
only  in  the  case  where  the  court  finds  such  agency  member  has  inten- 
tionally and  repeatedly  violated  this  sec Jtion  and  against  the  plaintiff 
only  where  the  court  finds  that  the  suit  urns  initiated  by  the  plaintiff 
primarily  for  frivolous  or  dilatory  purposes.  In  the  case  of  assessment 
of  costs  against  an  agency,  the  costs  may  be  assessed  by  the  court 
against  the  United  States. 

(k)  Each  agency  subject  to  the  requirements  of  this  section  shall 
annually  report  to  Congress  regarding  its  compliance  with  such 
requirements,  including  a  tabulation  of  the  total  number  of  agency 
meetings  open  to  the  public,  the  total  number  of  meetings  closed  to 
the  public,  the  reasons  for  closing  such  meetings,  and  a  description 
of  any  litigation  brmtgh  t  against  the  agency  under  this  section,  includ- 
ing any  costs  assessed  against  the  agency  in  such  litigation  (whether 
or  not  paid  by  the  agency). 
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(I)  Except  as  specifically  provided  in  this  section,  nothing  herein 
exjmnds  or  limit*  the  present  rights  of  any  person  u/nder  section  552 
of  this  title,  except  that  the  provisions  of  this  Act  shall  govern  vn 
the  case  of  any  request  made  pursuant  to  such  action  to  copy  or  inspect 
the  transcripts  or  electronic  recordings  described  in  subsection  (/)  of 
this  section.  The  requirements  of  chapter  33  of  title  44,  United  States 
Code,  shall  not  apply  to  the  transcripts  and  electronic  recordings  de- 
scribed in  subsection  (/)  of  this  sectim\. 

(m)  This  section  does  not  constitute  authority  to  withhold  any  in- 
formation from  Congress,  and  does  not  authorize  the  closing  of  any 
any  agency  meeting  or  portion  thereof  otherwise  required  by  law  to  be 
open. 

(n)  Nothing  in  this  section  authorizes  any  agency  to  withhold  from, 
any  individual  any  record,  including  transcripts  or  electronic  record- 
ings required  by  this  Act,  ivhich  is  othi  noise  accessible  to  such  individ- 
ual under  section  552a  of  this  title. 

(o)  In  the  (  rent  that  any  meeting  is  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  us  well  as  the  provisions  of  this  sec- 
tion, the  provisions  of  this  section  shall  govern . 

******* 
§  556.  Hearings;  presiding  employees;  powers  and  duties;  burden 
of  proof ;  evidence ;  record  as  basis  of  decision 

(a)    *    *  * 

******* 

(d)  Except  as  otherwise  provided  by  statute,  the  proponent  of  a  rule 
or  order  has  the  burden  of  proof.  Any  oral  or  documentary  evidence 
may  be  received,  but  the  agency  as  a  matter  of  policy  shall  provide 
for  the  exclusion  of  irrelevant,  immaterial,  or  unduly  repetitious  evi- 
dence. A  sanction  may  not  be  imposed  or  rule  or  order  issued  except 
on  consideration  of  the  whole  record  or  those  parts  thereof  cited  by  a 
party  and  supported  by  and  in  accordance  with  the  reliable,  probative, 
and  substantial  evidence.  The  agency  may.  to  the  extent  consistent  with 
the  interests  of  justice  and  the  policy  of  the  underlying  statutes  ad- 
ministered, by  the  agency,  consider  a  violation  of  section  557(d)  of  this 
title  sufficient  grounds  for  a  decision  adverse  to  a  person  or  party 
who  has  committed  such  violation  or  caused  such  violation  to  occur. 
A  party  is  entitled  to  present  his  case  or  defense  by  oral  or  documen- 
tary evidence,  to  submit  rebuttal  evidence,  and  to  conduct  such  cross- 
examination  as  may  be  required  for  a  full  and  true  disclosure  of  the 
facts.  In  rule  making  or  determining  claims  for  money  or  benefits  or 
applications  for  initial  licenses  an  agency  may.  when  a  party  will  not 
bo  prejudiced  thereby,  adopt  procedures  for  the  submission  of  all  or 
part  of  the  evidence  in  written  form. 

******* 

557.   Initial  decisions;  conclusiveness;  review  by  agency;  sub- 
missions by  parties;  contents  of  decisions;  record 

(a)  *  *  * 

(d)  (1)  In  any  agency  proceeding  which  is  subject  to  subsection  (a) 
of  this  section,  except  i  >  the  extent  required  for  the  disposition  of  ex 
parte  matters  as   athorized  by  law — 

(A )  no  interested  person  outside  the  agency  shall  make  or  cause 
to  be  made  to  any  member  of  ,  he  body  comprising  the  agency,  ad- 
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ministratwe  law  judge,  or  other  employee  who  is  or  may  reason- 
ably be  expected  to  be  involved  in  the  decisional  process  of  the 
proceeding,  an  ex  parte  communication  relative  to  the  merits  of  the 
proceeding  ; 

(B)  no  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  m  the  decisional  process  of  the  proceeding, 
shall  make  or  cause  to  be  made  to  any  interested  person  outside  the 
agency  an  ex  parte  communication  relative  to  the  merits  of  the 
proceeding  ; 

(C)  a  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  su-ch  proceeding 
who  receives,  or  who  makes  or  causes  to  be  made,  a  communica- 
tion prohibited  by  this  subsection  shall  place  on  the  public  record 
of  the  proceeding : 

(i)  all  such  written  communications; 

(ii)  memoranda  stating  the  substance  of  all  such  oral  com- 
munications; and 

{Hi)  all  written  responses,  and  memoranda  stating  the  sub- 
stance of  all  oral  responses,  to  the  materials  described  in 
clauses  (i)  and  (ii)  of  this  subparagraph; 

(D)  in  the  event  of  a  communication  prohibited  by  this  subsec- 
tion and  made  or  caused  to  be  made  by  a  party  or  interested  person, 
the  agency,  administrative  law  judge,  or  other  employee  pre- 
siding at  the  hearing  may,  to  the  extent  consistent  with  the  inter- 
ests of  justice  and  the  policy  of  the  underlying  statutes,  require  the 
person  or  party  to  show  cause  why  his  claim  or  interest  in  the 
proceeding  should  not  be  dismissed,  denied,  disregarded,  or  other- 
wise adversely  affected  on  account  of  such  violation;  and 

(E)  the  prohibitions  of  this  subsection  shall  apply  beginning 
at  such  time  as  the  agency  may  designate,  but  in  no  case  shall 
they  begin  to  apply  later  than  the  time  at  which  a  proceeding 
is  noticed  for  hearing  unless  the  person  responsible  for  the  com- 
munication has  knowledge  that  it  will  be  noticed,  in  which  case 
the  prohibitions  shall  apply  beginning  at  the  time  of  his  acquisi- 
tion of  such  knowledge. 

(2)  This  section  does  not  constitute  authority  to  withhold  informa- 
tion from  Congress. 

******* 


Section  410  of  Title  39,  United  States  Code 

§  410.  Application  of  other  laws 

(a)  Except  as  provided  by  subsection  (b)  of  this  section,  and  ex- 
cept as  otherwise  provided  in  this  title  or  insofar  as  such  laws  remain 
in  force  as  rules  or  regulations  of  the  Postal  Service,  no  Federal  law 
dealing  with  public  or  Federal  contracts,  property,  works,  officers, 
eniplovees.  budgets,  or  funds,  including  the  provisions  of  chapters  5 
and  7  Of  title  5,  shall  apply  to  the  exercise  of  the  powers  of  the  Postal 
Service. 
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(b)  The  following  provisions  shall  apply  to  the  Postal  Service: 
(1)  Section  552  (public  information),  section  552a  (records 
about  individuals) ,  section  552b  (open  meetings),  section  3110 
(restrictions  on  employment  of  relatives),  section  3333  and  chap- 
ters 71  (employee  policies)  and  7-'$  (suitability,  security,  and 
conduct  of  employees),  and  section  5532  (dual  pay)  of  title  5, 
except  that  no  regulation  issued  under  such  chapters  or  sec- 
tions shall  apply  to  the  Postal  Service  unless  expressly  made 
applicable ; 
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ADDITIONAL  VIEWS  OF  HON.  FRANK  HORTON  (CON- 
CURRED IN  BY  HON.  JOHN  N.  ERLENBORN,  HON.  JOHN 
W.  WYDLR,  HON.  CLARENCE  J.  BROWN,  HON.  SAM 
STEIGER,  HON.  GARRY  BROWN,  HON.  EDWIN  B.  FOR- 
SYTHE,  AND  HON.  WILLIS  D.  GRADISON,  JR.) 

Introduction 

The  undersigned  subscribe  wholeheartedly  to  the  objectives  of  this 
legislation.  The  public's  faith  in  the  integrity  of  government  rests  on 
public  understanding  of  the  reasons  for  governmental  decisions,  and 
on  the  accountability  of  government  officials  for  particularly  those 
decisions  which  set  legislative  or  administrative  policies  which  impact 
on  the  nation  as  a  whole.  However,  as  recognized  in  the  "Declaration 
of  Policy"  which  begins  on  the  first  page  of  H.R.  11656,  the  public  is 
not  necessarily  served  by  complete  and  unfettered  disclosure  of  all 
government  decisionmaking  processes.  The  words  "fullest  practicable 
information-'  as  used  in  the  bill  indicate  the  need  for  certain  sensible 
limitations. 

Our  differences  with  the  Committee  bill  are  relatively  few,  but  they 
afford  an  opportunity  for  highly  significant  improvements.  Our 
principal  concern  is  that  the  Congress  which  has  enacted  the  two  basic 
planks  for  federal  information  policies,  the  Freedom  of  Information 
Act  and  the  Privacy  Act,  should  adopt  a  sunshine  bill  which  is  con- 
sistent with  the  principles  laid  down  in  the  two  landmark  bills  we 
have  already  enacted.  The  Committee  bill  does  not  fully  meet  this 
standard  since  it  erodes  the  clarity  and  firmness  of  the  FOI  Act 
exemptions,  and  threatens  to  erode  the  privacy  protections  we  have 
erected  for  those  involved  in  adjudications  before  collegial  agencies. 

We  believe  that  a  number  of  provisions  of  the  Committee  bill  are 
inconsistent  with  the  Declaration  of  Policy  contained  in  the  bill  itself, 
and  that  these  provisions  would  permit  or  mandate  disclosures  which 
would  injure  the  rights  of  individuals  and  injure  the  ability  of  the 
Government  to  carry  out  its  responsibilities. 

We  addressed  our  concerns  with  several  specific  provisions  of  H.R. 
11656  in  Committee,  and  we  feel  it  is  possible  to  amend  the  bill  in 
a  way  that  would  let  every  bit  as  much  sunshine  behind  the  doors  of 
government  agency  deliberations  and  provide  a  brand  of  sunshine 
which  is  less  clouded  by  procedural  red  tape  and  confusion  than  that 
created  by  the  Committee  bill. 

Our  differences  with  H.R.  11656  are  few  but  important.  They  in- 
clude (1)  the  verbatim  transcripts  requirement  for  closed  meetings. 
(2)  the  definition  of  "agency",  (3)  the  definition  of  "meeting".  (4)  the 
identification  of  persons  expected  to  attend  a  closed  meeting,  (5)  the 
prescribed  venue  for  actions  brought  under  this  legislation.  (6)  the 
personal  liability  of  individual  agency  officials,  and  (7)  the  unfettered 
disclosure  of  all  ex  parte  communications.  These  differences  are  sum- 
marized below. 

(33) 


545 


Needed  Improvements 

(i)  The  Verbatim  Transcript  Requirement 

The  verbatim  transcript  requirement  of  H.R.  11656  could  effec- 
tively destroy  the  provisions  of  the  bill  which  permit  certain  meetings 
to  be  closed.  While  the  provisions  of  the  bill  enable  an  agency  to  delete, 
by  recorded  vote  at  a  subsequent  meeting,  sensitive  portions  of  a  tran- 
script, they  also  require  the  agency  to  furnish  the  public  what,  in 
effect,  are  summaries  of  the  deleted  portions.  In  the  case  of  agencies 
involved  in  the  regulation  of  financial  institutions,  for  example,  harm- 
ful inferences  drawn  from  the  deletions  could  result  in  market  specu- 
lation or  damage  to  the  stability  of  our  financial  markets  and 
institutions. 

The  possibility  of  later  disclosure  of  a  verbatim  transcript  will 
inhibit  free  discussion  about  sensitive  matters  and  thus  impair  the 
decisionmaking  process  in  instances  where  candor  is  essential. 

Moreover,  the  effect  of  the  transcript  requirement  of  the  bill  when 
coupled  with  relevant  procedural  requirements  would  lead  to  a  situa- 
tion bordering  on  the  ridiculous. 

The  bill  provides  that  votes  to  close  meetings  must  be  cast  in  person, 
no  proxies  being  permitted.  Thus  a  meeting  must  be  held  to  vote  on 
closing  a  subsequent  meeting  or  meetings,  and  another  meeting  must 
be  held  to  vote  on  any  change  in  the  time,  place,  or  subject  matter  of  a 
meeting  already  announced. 

When  these  procedural  requirements  are  coupled  with  the  verbatim 
transcript  or  electronic  recording  requirements,  the  prospect  is  one 
of  mind-boggling  infinity.  Thus,  when  a  meeting  is  properly  closed, 
the  complete  transcript  or  electronic  recording  of  the  proceedings  must 
be  made  available  to  the  public  except  for  such  portions  determined  by 
a  recorded  vote  to  fall  within  the  exempt ive  provisions.  In  order  to 
avoid  the  disclosure  of  such  portions  of  the  transcript,  the  meeting 
called  to  discuss,  consider  and  vote  on  the  proposed  deletions  must  also 
be  closed  pursuant  to  the  procedural  requirements  cited  above.  Since 
this  meeting  would  be  closed  to  consider  information  coming  within 
the  exemptive  provisions  of  the  bill,  the  complete  transcript  or  elec- 
tronic recording  of  such  meeting  must  also  be  made  available  to  the 
public  except  for  those  portions  determined  by  a  recorded  vote  to  fall 
within  the  exemptive  provisions.  Again,  in  order  to  avoid  the  disclo- 
sure of  such  portions  of  the  transcript  of  the  second  closed  meeting,  a 
third  meeting  called  to  consider  and  vote  on  the  proposed  deletions 
stemming  from  the  second  meeting  must  be  closed,  and  the  transcript 
of  that  meeting  must  be  examined  at  a  fourth  closed  meeting  and  so 
on  and  on  ad  infinitum.  Obviously,  some  rule  of  reason  must  prevail 
in  the  implementation  of  such  a  provision,  but  the  letter  of  the  law.  if 
observed,  would  be  paralytic  in  its  effect. 

We  do  not  subscribe  to  the  position  that  the  transcript  requirement 
is  essential  to  the  enforceability  of  the  act  and  we  feel  that  a  reason- 
able compromise  can  be  worked  out  in  this  area.  The  discovery  proce- 
dures available  to  U.S.  District  Courts  do  not  depend  upon  the  avail- 
ability of  verbatim  transcripts  or  electronic  recordings  of  agency 
meetings.  While  the  concepts  embodied  in  H.E.  11656  stem  from  "Sun- 
shine" or  "open  meeting"  statutes  of  the  States,  none  of  the  49  State 
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statutes,  so  far  as  we  can  determine,  has  a  verbatim  transcript  require- 
ment for  either  open  or  closed  meetings. 

(2)  The  Definition  of  "Agency" 

The  definition  of  "agency"  contained  in  H.R.  11656  is  unclear  and 
would  lead  to  unnecessary  confusion  and  litigation. 

The  agencies  to  be  covered  can  and  should  be  specifically  listed.  A 
successful  precedent  for  this  approach  is  the  Government  Corporation 
Control  Act  of  1945,  31  USC  841  et  seq.  This  Act  has  been  amended 
on  several  occasions  to  add  or  delete  particular  corporations.  This  pro- 
cedure would  be  appropriate  for  H.R.  11656.  Congress  can,  of  course, 
always  amend  the  Act  to  add  or  delete  agencies  but  would  be  required 
to  review  the  applicability  of  the  Act  on  the  infrequent  occasions  when 
such  an  agency  is  created. 

(3)  The  Definition  of  "Meeting" 

Meetings  covered  by  the  bill  should  be  those  gatherings  for  the  pur- 
pose of  conducting  official  agency  business  of  at  least  the  number  of 
individual  agency  members  required  to  take  final  action  on  behalf  of 
the  agency.  The  meeting  definition  in  H.R.  11656  would  apply  even  to 
casual  or  social  encounters  which  were  not  gatherings  for  tne  purpose 
of  acting  in  behalf  of  the  agency. 

(4)  Identification  of  Persons  Attending  Closed  Meetings — 

The  requirement  of  H.R.  11656  that  an  agency  publicly  list  all 
persons  expected  to  attend  a  closed  meeting  and  their  affiliations  would 
permit  inferences  not  in  the  public  interest  to  be  drawn  from  such 
information.  Particularly  in  adjudicatory  proceedings  falling  under 
one  of  the  10  exemptions  from  the  open  meetings  requirement,  pre- 
mature disclosure  of  the  names  of  individuals  or  organizations,  con- 
cerning or  against  whom  official  action  may  or  may  not  be  taken, 
could  lead  to  damaging  speculation  or  premature  public  reaction  that 
could  result  in  damage  to  individual  rights,  to  financial  markets  or 
to  other  interests  that  should  legitimately  be  protected  by  government 
regulators. 

(5)  Venue  For  Actions  Brought  Under  the  Legislation 

We  feel  that  venue  for  actions  brought  under  the  legislation  should 
be  limited  to  the  district  in  which  the  agency  in  question  has  its  head- 
quarters or  where  the  meeting  in  question  occurred.  H.R.  11656  per- 
mits such' actions  to  be  brought  also  where  the  plaintiff  resides  or  has 
his  principal  place  of  business.  This  could  lead  to  duplicative  lawsuits 
spread  across  the  country  covering  the  same  agency  meeting  or 
meetings. 

(6)  Personal  Liability  of  Individuals 

We  question  the  provisions  of  H.R.  11656  imposing  personal  lia- 
bility on  individual  agency  members  for  attorney's  fees  and  court 
costs.  The  assessment  of  attorney  fees  and  other  litigation  costs  per- 
sonally against  individual  members  of  an  agency  can  only  lead  to  a 
further  diminution  of  the  rewards  of  public  service.  This  provision 
would  not  only  discourage  Qualified  persons  from  accepting  agency 
appointments,  out  would  inhibit  performance  of  official  duties  by  those 
in  office. 
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(7)  Ex  Parte  Corwrmmications 

H.R.  11656  would  place  in  the  public  record  all  documentation  of 
prohibited  ex  parte  communications  even  those  dealing  with  matters 
which,  if  the  subject  of  an  agency  meeting,  would  permit  the  closing 
of  such  meeting,  or,  if  the  subject  of  a  request  for  documents  under 
the  Freedom  of  Information  Act,  would  be  exempt  from  disclosure 
under  one  of  the  Act's  exemptions.  We  fully  support  the  prohibition 
of  ex  parte  contacts,  but  feel  this  provision  could  be  abused  to  force 
disclosure  of  otherwise  exempt  information. 

Cost 

It  is  not  possible  to  estimate  the  the  costs  of  complying  with  the 
provisions  of  H.R.  11656.  Certainly  the  time  of  a  majority  of  the  entire 
membership  of  an  agency  spent  in  the  repeated  voting  sessions  at- 
tendant upon  closed  meetings;  the  time  spent  by  lawyers  and  other 
staff  members  examining  documents;  litigation  costs  arising  from 
actions  created  by  the  bill :  the  administrative  burden  of  preparing  a 
verbatim  transcript  of  each  closed  meeting,  of  deleting  exempt  por- 
tions and  of  providing  a  copy  of  the  remainder  to  the  public  will  be 
significant. 

Summary 

In  summary,  we  support  the  purposes  of  H.R.  11656,  but  we  feel 
the  bill  should  be  improved  to  avoid  disclosures  not  in  the  public  in- 
terest, invasions  of  privacy,  excessive  costs,  and  the  disruptions  and 
delays  of  agency  proceedings  that  are  bound  to  result  from  the  enact- 
•  ment  of  H.R.  11656  in  its  present  form. 
We  concur  in  the  foregoing  views : 

Frank  Hortox. 
John  N.  Erlenborn. 
John  W.  Wydler. 
Clarence  J.  Brown. 
Sam  Steiger. 
Garry  Brown. 
Edwin  B.  Forsythe. 
Willis  D.  Gradison,  Jr. 
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ADDITIONAL  VIEWS  OF  HON.  CLARENCE  J.  BROWN 

I  concur  fully  with  the  views  expressed  by  my  colleague,  Congress- 
man Horton. 

While  I  strongly  support  the  policy  of  open  meetings  as  vital  to 
maintaining  and  enhancing  the  integrity  of  the  governmental  process, 
I  feel  that  H.R.  11656  fails  to  make  what  I  believe  is  a  necessary  dis- 
tinction between  the  rule-making  (quasi-legislative)  and  the  adjudi- 
catory (quasi- judicial,  quasi-administrative)  functions  of  the  agencies 
covered  by  this  legislation. 

Meetings  of  an  agency  at  which  decisions  of  applicability  to  the 
general  public  are  made  are  quasi-legislative,  and  therefore  should 
most  definitely  be  open  to  the  public.  On  the  other  hand,  those  meetings 
at  which  decisions  are  made  that  affect  only  the  status  of  the  parties 
involved  are  quasi-ad judicatory  in  nature,  and  should  in  appropriate 
cases  be  permitted  to  remain  private  until  a  final  decision  is  reached 
in  order  to  protect  to  the  fullest  extent  possible  the  rights  of  the  indi- 
viduals or  parties  involved. 

It  makes  bad  law  for  us  not  to  draw  these  distinctions,  and  empha- 
sizes the  contradiction  in  current  Congressional  passions  for  the  pub- 
lic's right  to  know,  and  the  individual's  right  to  privacy.  The  schizoid 
nature  of  Congressional  attitude  in  these  areas  needs  to  be  clarified. 
Rather  than  clarifying,  this  legislation  only  serves  to  blur  them 
further. 

Clarence  J.  Brown. 
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ADDITIONAL  VIEWS  OF  HON.  PAUL  X.  McCLOSKEY,  JR., 
HON.  .JOHN  N.  ERLENBORN,  HON.  GARRY  BROWN,  HON. 
CHARLES  THONE,  I  ION.  EDWIN  B.  FORSYTHE,  HON. 
ROBERT  W.  KASTEN,  JR.,  AND  HON.  WILLIS  D.  GRADI- 
SON,  JR. 

This  "Sunshine"  bill  has  a  laudable  purpose.  As  written,  however, 
the  bill  imposes  incredible  new  burdens  on  the  day-to-day  operations 
of  government . 

U.K.  11656  received  very  little  testimony  before  the  House  Subcom- 
mittee on  Government  Information  and  Individual  Rights  (B.  Abzug, 
Chairperson),  partly  because  it  was  originally  taken  almost  verbatim 
from  S.  5,  passed  by  the  Senate  by  a  vote  of  94  to  0. 

Whenever  the  Senate  acts  unanimously,  it  behooves  us  to  examine 
their  work  carefully  to  determine  whether  such  unusual  agreement 
betokens  careful  craftsmanship  or  uncommon  inattention.  In  this  in- 
stance, we  believe  the  latter  description  applies. 

All  of  us  desire  that  the  affairs  of  government  be  conducted  as  openly 
as  possible  "in  the  sunshine."  as  it  were. 

Likewise,  however,  all  of  us  have  agreed  of  late  that  we  should  try- 
to  cut  the  cost  of  government,  and,  in  particular,  that  we  should  try 
to  cut  the  need  for  mountains  of  paperwork. 

Similarly,  we  believe  we  are  beginning  to  perceive  a  need  to  dis- 
courage undue  litigation  in  the  court  system.  Our  federal  judges  are 
already  underpaid  and  overworked. 

Balancing  these  three  goals,  (1)  open  government  (2)  cutting  costs 
of  government  and  (3)  discouraging  undue  litigation,  how  does  the 
"Sunshine"  bill,  H.R.  11656,  measure  up? 

First  of  all,  it  is  a  lawyer's  dream.  Imagine  the  right  to  bring  a 
lawsuit  and  be  guaranteed  attoi-ney's  fees  and  costs  merely  if  you 
"substantially  prevail?"  (Page  12,  line  20  et  seq.) 

Further,  note  that  as  a  plaintiff,  not  only  can  you  obtain  personal 
costs  against  individual  agency  members  in  certain  cases  (pages  12- 
13),  but  that  costs  cannot  be  assessed  against  you,  even  if  you  lose, 
at  least  not  unless  you  are  found  to  have  initiated  the  lawsuit  "pri- 
marily for  frivolous  or  dilatory  purposes'-  (page  13,  lines  2^).  Fur- 
ther, note  with  pleasure  that  the  burden  of  proof  is  always  on  the 
government ! 

Finally,  note  that  one  can  bring  such  a  lawsuit  against  any  agency 
covered  in  the  Act  in  the  plaintiff's  own  home  district,  regardless  of 
where  the  meeting  is  held.  (Page  11,  lines  16-18.) 

What  a  bonanza  for  the  legal  profession  ? 

Assume,  for  example,  that  the  SEC  wishes  to  hold  a  closed  meeting 
in  Washington  on  the  question  of  whether  to  order  a  cessation  in 
trading  of  Lockheed  shares  on  the  stock  market. 

Any  shareholder  or  citizen  residing  in  any  one  of  the  50  states  could 
bring  a  lawsuit  in  his  home  district  to  contest  the  closing  of  the  meet- 
ing. The  SEC  would  be  required  to  answer  an  ordinary  complaint  in 
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20  days,  or  within  40  days  if  it  could  show  good  cause,  but  this  is  a 
simple  responsibility  compared  to  the  SEC's  problem  if  a  few  Lock- 
heed shareholders  in  different  states  should  elect  to  sue  to  enjoin  the 
SEC  from  closing  its  meeting. 

Consider  the  legal  cost  to  a  Washington-based  agency  in  defending 
against  a  temporary  restraining  order,  in  Alaska  on  Friday,  Hawaii 
on  Monday  and  Idaho  on  Tuesday  ! 

The  legal  burden  imposed  on  a  single  agency  by  the  unique  com- 
bination of  legal  rights  and  duties  contained  in  H.R.  11656  could 
constitute  an  unconscionable  burden  on  the  public  treasury,  as  well  as 
practically  paralyze  the  Justice  Department  and  the  legal  staff  of  the 
agency  involved. 

At  least  38  agencies  are  covered  by  this  bill,  and  each  one  of  them  is 
subject  to  an  easily-brought  lawsuit  every  time  a  meeting  is  closed 
under  one  of  ten  permitted  exemptions. 

Also,  the  exemptions  are  by  no  means  clear  cut.  Take  exemption  (6) 
for  example  (page  4,  lines  1-3),  permitting  closure  when  a  meeting  is 
likely  to:  "disclose  information  of  a  personal  nature  were  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy." 

This  kind  of  language  permits  a  bona  fide  court  test  of  almost  any 
privacy  contention  an  agency  might  determine  as  the  basis  for  closing 
a  meeting. 

Do  we  really  want  to  subject  all  agencies  of  the  federal  government 
"headed  by  a  collegia!  body  composed  of  two  or  more  individual  mem- 
bers, a  majority  of  whom  are  appointed  to  such  position  by  the  Presi- 
dent" (page  2,  lines  10-14) ,  to  such  risk  of  litigation  ? 

It  is  true  that  a  majority  of  the  Members  of  the  House  are  lawyers. 
It  is  likewise  true  that  many  of  us  anticipate  returning  to  the  practice 
of  law  at  some  future  date.  (Some  of  us  sooner  than  others  if  the  im- 
pact and  costs  of  this  bill  are  ever  understood  by  the  organized  Bar  and 
the  public.)  But  do  we  really  need  to  create  such  a  new  and  profitable 
field  of  employment  for  our  own  profession  ? 

We  have  to  confess  to  a  certain  feeling  of  inadequacy  at  having 
failed  initially  to  perceive  the  serious  problems  with  the  bill,  or  to 
persuade  our  colleagues  on  the  Government  Operations  Committee  of 
the  need  for  its  substantial  amendment. 

We  have  not  mentioned  in  these  views  the  cumbersome  nature  of  the 
notice  and  verbatim  transcript  provisions  of  the  bill  mentioned  in  the 
views  of  our  colleague,  Frank  Horton,  but  their  possible  costs  could 
also  be  monumental.  In  our  haste  to  pass  the  bill,  we  think  the  least 
the  Committee  could  have  done  was  to  wait  for  testimony  by  the  Ad- 
ministration on  its  potential  budgetary  impact. 

Unfortunately,  the  Committee  received  no  testimony  whatsoever  on 
the  magnitude  of  potential  costs,  eif  her  legal  or  admin ist rati  ve. 

Upon  reflection,  it  seems  to  us  that  the  cumulative  effects  of  the 
pernicious  provisions  of  H.R.  11656  outweigh  the  bill's  usefulness.  Un- 
less the  Horton  substitute  can  be  adopted,  we  are  impelled  to  conclude 
that  the  bill  should  be  recommitted  for  more  careful  draftsmanship. 

Paul  X.  McCloskey,  Jr., 
John  X.  ERLENBORN, 
Garry  Brown, 
Charles  Thone, 
Edwin  B.  Forsythe, 
Robert  W.  Kasten,  Jr., 

Willis  1).  GrADISON,  Jr. 
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94th  Congress  )  HOUSE  OF  REPRESENTATIVES  (      Rept.  94- 
Sd  Session     \  \    880  Part  2 


GOVERNMENT  IN  THE  SUNSHINE  ACT 


April  8,  1976. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  Flowers,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  AND  SUPPLEMENTAL  VIEWS 

[To  accompany  H.R.  11G36] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(H.R.  11656)  to  provide  that  meetings  of  Government  agencies  shall 
be  open  to  the  public,  and  for  other  purposes,  having  considered  the 
same,  report  favorably  thereon  with  amendments  and  recommend  that 
the  bill  as  amended  do  pass. 

The  amendments  are  as  follows : 

Page  2,  lines  19,  20,  21,  22  and  23 :  Strike  "the  term  'meeting'  means 
the  deliberations  of  at  least  the  number  of  individual  agency  members 
required  to  take  action  on  behalf  of  the  agency  where  such  delibera- 
tions concern  the  joint  conduct  or  disposition  of  agency  business ;  and" 
and  insert:  "the  term  'meeting'  means  an  assembly  or  simultaneous 
communication  concerning  the  joint  conduct  or  disposition  of  agency 
business  by  two  or  more,  but  at  least  the  number  of  individual  agency 
members  required  to  take  action  on  behalf  of  the  agency,  but  does  not 
include  meetings  required  or  permitted  by  subsection  (d)  ;  and". 

Page  3,  line  1 :  Strike  "  (b\ :"  and  insert : 

"  (b)  (1)  Members  as  described  in  subsection  (a)  (2)  shall  not  jointly 
conduct  or  dispose  of  agency  business  without  complying  with  sub- 
sections (b)  through  (g). 

(2)". 

Page  3,  line  19 :  After  "required"  insert  "or  permitted". 
Page  4,  line  7 :  After  "purposes",  insert  "or  information  which  if 
written  would  be  contained  in  such  records,". 
Page  4,  line  8 :  After  "records"  insert  "or  information". 
Page  5,  line  11 :  Strike  "where"  and  insert  "after". 
Page  5,  line  12 :  Strike  "already". 
Page  5,  line  13 :  Strike  "or  where"  and  insert  "unless". 
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Page  5.  line  15 :  Strike  "proposal ;"  and  insert  "proposal,  or  after  the 
agency  publishes  or  serves  a  substantive  rule  pursuant  to  section  553 
(d)  of  this  title;". 

Page  5.  line  19 :  After  "action"  insert  "or  proceeding". 

Page  6.  lines  7,  S,  and  9 :  Strike  ",  or  with  respect  to  any  information 
which  is  proposed  to  be  withheld  under  subsection  (c)". 

Page  7,  line  9 :  Strike  "of  the  portions". 

Page  7,  line  13 :  Strike  "portions"  and  insert  "meetings  or  portions 
thereof". 

Page  9.  lines  13,  14  and  15:  Strike  ",  by  recorded  vote  taken  subse- 
quent to  the  meeting  and  promptly  made  available  to  the  public,". 

Page  9,  lines  17  through  20 :  Strike  "In  place  of  each  portion  deleted 
from  such  a  transcript  or  transcription  the  agency  shall  supply  a  writ- 
ten explanation  of  the  reason  for  the  deletion  and  the  portion  of  sub- 
section (c)  and  any  other  statute  said  to  permit  the  deletion." 

Page  11.  line  13 :  Strike  "or  its  members". 

Page  11,  lines  21  and  22 :  Strike  "wherein  the  plaintiff  resides,  or  has 
his  principal  place  of  business"  and  insert  "court  of  the  United  States 
for  the  district  in  which  the  agency  meeting  is  held,  or  in  the  District 
Court  for  the  District  of  Columbia". 

Page  12.  lines  13  and  14 :  Strike  "Except  to  the  extent  provided  in 
subsection  (i)  of  this  section,  nothing"  and  insert  "Nothing". 

Page  12,  lines  19  through  23:  Strike  "(i)  Any  Federal  court  other- 
wise authorized  by  law  to  review  agency  action  may,  at  the  applica- 
tion of  any  person  properly  participating  in  the  judicial  review  pro- 
ceedings, inquire  into  violations  by  the  agency  of  the  requirements  of 
this  section  and  afford  any  such  relief  as  it  deems  appropriate. 

Page  12.  line  24 :  Strike  M  ( j ) "  and  insert "  (i) ". 

Pa<re  13.  lines  2  and  3:  Strike  "(g),  (h),  or  (i)"  and  insert  "(g)  or 

Page  13,  lines  4.  5,  and  6:  Strike  "against  an  individual  member  of 
an  agency  only  in  the  case  where  the  court  finds  such  agency  member 
has  intentionally  and  repeatedly  violated  this  section  and". 

Page  13,  line  11 :  Strike  "  (k) "  and  insert  "  ( j ) ". 

Page  13.  line  20 :  Strike  "  (1) "  and  insert  "  (k)  * 

Page  14.  line  5  :  Strike  "(m)"  and  insert  "(1)". 

Page  14,  line  9 :  Strike  "(n)"  and  insert  Kjmr. 

Page  15.  line  14  :  Strike  "(oV  and  insert  "(n)". 

Page  lv-  line  8  :  After  "required"  insert  "or  permitted". 

Purpose 

The  pui  ]  09  !  of  the  proposed  legislation  is  to  amend  the  Administra- 
tive Procedure  Act  provisions  of  title  5,  United  States  Code,  to  pro- 
vide, subject  to  the  exceptions  in  (he  bill,  that  all  meetings  of  agencies 
headed  by  B  collegia]  body  of  two  or  more  members  shall  be  open  to 
public  obs  »n  ation.  The  new  section  added  to  title  5  would  provide  for 
procedun  s  and  court  jurisdiction  to  implement  this  purpose.  In  addi- 
tion, the  bill  would  add  language  to  existing  provisions  of  the 
Administrative  Procedure  Act  to  bar  ex  parte  communications  in 
connection  with  adjudication  and  formal  rule  making  under  the  pro- 
visions of  that  A  t  now  codified  as  a  part  of  title  5. 
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Explanation  of  Committee  Amendments 

Page  2,  lines  19  through  23 
(Definition  of  "meeting") 

This  amendment  would  change  the  definition  of  "meeting"  in  §  552b 
(a)  (2)  to  read :  "the  term  'meeting'  means  an  assembly  or  simultaneous 
communication  concerning  the  joint  conduct  or  disposition  of  agency 
business  by  two  or  more,  but  at  least  the  number  of  individual  agency 
members  required  to  take  action  on  behalf  of  the  agency,  but  does  not 
include  meetings  required  or  permitted  by  subsection  (d)  ;  and". 

New  section  552b  requires  advance  notice  of  the  date  and  place  of 
meetings,  their  subject  matter,  and  whether  it  will  be  open  or  closed  to 
the  public.  The  revised  language  of  the  definition  of  "meeting"  makes  it 
possible  to  identify  the  meeting  and  its  purpose  to  satisfy  this  require- 
ment of  advance  notice.  It  makes  it  clear  that  there  must  be  at  least 
two  members  at  the  meeting,  with  an  additional  requirement  that  there 
also  be  at  least  the  number  of  individual  agency  members  required  to 
take  action  on  behalf  of  the  agency.  It  also  adds  the  clarification  that 
the  term  includes  any  joint  communication  such  as  a  conference  tele- 
phone call.  This  definition  must  be  read  in  relation  to  the  amendment 
made  to  subsection  (b)  which  provides  that  the  agency  members  re- 
ferred to  in  this  subparagraph  cannot  jointly  conduct  or  dispose  of 
agency  business  other  than  as  provided  in  the  section — that  is,  in  an 
open  meeting  or,  where  authorized,  a  closed  meeting  governed  by  the 
same  definition.  This  amendment  includes  the  words  "but  does  not 
include  meetings  required  or  permitted  by  subsection  (d) ".  This  would 
except  from  "meetings"  covered  by  the  new  section  those  meetings  re- 
quired to  decide  matters  covered  by  subsection  (d)  which  are  pro- 
cedural in  nature  and  concern  decisions  and  voting  on  closing  meetings 
and  on  announcing  meetings.  However,  such  meetings  could  not  in- 
clude the  conduct  or  disposition  of  agency  business. 

Page  3,  line  1 

(Prohibition  Against  Evasion  of  Provisions  of  New  Section  552b  as 
to  Conduct  or  Disposition  of  Agency  Business) 

The  new  language  added  as  new  subparagraph  (b)(1)  of  section 
552b  would  bar  the  conduct  or  disposition  of  agency  business  other 
than  as  provided  in  subsections  (b)  through  (g)  of  new  section  552b. 
This  gives  an  express  standard  for  compliance.  On  challenge,  a  court 
will  be  in  a  better  position  to  determine  whether  the  agency  has  com- 
plied. This  provision  will  bar  any  effort  of  the  number  of  members 
necessary  for  agency  action  to  deliberate,  discuss,  conduct,  or  dispose 
of  agency  business  other  than  in  an  open  meeting  as  provided  in  new 
section  552b  or  in  a  closed  portion  authorized  by  the  exceptions  in  that 
section. 

Page  3,  line  19 

(Statutes  requiring  or  permitting  withholding  of  particular 
information) 

The  amendment  adds  the  words  "or  permitted"  to  the  existing  lan- 
guage of  exception  (3)  of  subsection  (c)  providing  an  exception  for 
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withholding  of  information  directed  by  statute.  Many  statutes  permit 
the  withholding  of  information  but  since  they  allow  judgment  or  dis- 
cretion in  withholding  information,  the  bill  would  not  have  originally 
included  such  statutes  within  the  exception.  The  amendment  is  con- 
sistent with  the  language  and  purpose  of  those  statutes  which  assume 
that  such  information  can  be  withheld  when  the  information  has  been 
determined  to  fit  the  criteria  or  particular  identification  of  the  statute 
concerned. 

Page  4,  line  7 
(Clarification  as  to  Non-record  Information) 

The  exceptions  in  the  bill  were  patterned  after  the  Freedom  of  In- 
formation Act  (5  U.S.C.  552),  an  Act  which  concerns  written  records. 
This  bill  concerns  the  right  of  members  of  the  public  to  observe  agency 
meetings  at  which  information  will  be  given  in  oral  discussions.  This 
amendment  clarified  the  fact  that  the  exception  also  applies  to  infor- 
mation given  orally  by  adding  to  "records"  the  phrase  "or  information 
which  if  written  would  be  contained  in  such  records". 

Page  5,  lines  11  and  12 

(To  Clarify  When  the  Exception  as  to  Premature  Disclosure  of 
Agency  Will  Not  be  Available) 

The  substitution  of  the  word  "after"  for  "where"  is  to  clarify  that 
the  exception  as  to  a  frustration  of  agency  action  will  be  unavailable 
after  the  content  or  nature  of  the  action  has  been  disclosed.  The  word 
"already"  is  deleted  as  unnecessary. 

Page  5,  line  13 

(Inserting  the  Word  "Unless"  to  Qualify  the  Previous  Bar  to  the  Use 
of  the  Exception  in  Cases  Where  Disclosure  is  to  be  Made  Prior 
to  Final  Agency  Action) 

The  word  "unless"  is  substituted  for  "or  where"  to  make  a  further 
qualification  concerning  required  statutory  disclosure  prior  to  final 
action. 

Page  5,  line  15 

(Reference  to  Public  Notice  of  Kule  Making  Under  Section  553  of 

title  5) 

The.  addition  of  the  language  relating  to  rule  making  makes  it 
clear  that  the  exception  does  not  apply  after  notice  of  rule  making 
has  been  given  under  section  553. 

Page  5,  line  19 

(Legal  "Proceedings") 

The  addition  of  the  word  "proceeding"  is  added  so  that  it  will  be 
included  along  with  a  civil  action. 
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Page  7,  line  9,  and  line  13 
(Clarification  of  Meetings  Subject  to  Exception) 

The  words  "of  the  portions"  were  deleted  because  of  the  difficulty 
of  determining  how  "a  majority  of  the  portions"  of  agency  meetings 
could  be  determined.  While  a  "portion"  could  be  all  or  a  part  of  a 
meeting,  the  term  is  unclear  for  the  purpose  of  determining  a  majority 
as  provided  in  the  subparagraph.  This  amendment  will  make  such 
a  determination  possible. 

Page  9,  lines  13, 14  and  15  and  Page  G,  lines  7,  8  and  9 

(Striking  the  Requirement  for  Agency  Vote  on  Each  Transcript 

Deletion) 

The  amendment  on  page  9  is  to  strike  the  words  ",  by  recorded 
vote  taken  subsequent  to  the  meeting  and  promptly  made  available 
to  the  public,".  This  would  preserve  the  right  of  the  public  to  access 
to  a  transcript  or  recording  of  any  closed  meeting  with  only  those 
portions  deleted  that  are  subject  to  the  exceptions  in  section  552b. 
However,  it  would  relieve  the  agency  members  from  the  detailed 
and  procedurally  difficult  operation  of  going  over  the  transcripts  or 
recordings  and  voting  on  deletions.  The  amendment  on  page  6,  lines 
7,  8  and  9  deletes  the  words  ".  or  with  respect  to  any  information 
which  is  proposed  to  be  withheld  under  subsection  (c)",  and  this  is 
a  conforming  amendment  to  the  one  described  above. 

Page  9,  lines  17, 18, 19  and  20 

(Striking  the  Requirement  for  a  Written  Explanation  of  Each 

Deletion) 

The  amendment  deletes  the  requirement  of  a  written  explanation 
of  each  deletion  from  the  transcript  by  striking  the  words  "In  place 
of  each  portion  deleted  from  such  a  transcript  or  transcription  the 
agency  shall  supply  a  written  explanation  of  the  reason  for  the  dele- 
tion, and  the  portion  of  subsection  (c)  and  any  other  statute  said 
to  permit  the  deletion."  Of  course,  the  complete  transcript  or  record- 
ing must  be  made  and  kept  as  provided  in  the  section  to  be  available 
in  the  event  of  any  court  challenge  as  provided  in  subsection  (h). 

Page  11,  line  13 

(Deletion  of  "or  its  members") 

The  language  of  subsection  (h)  authorizes  an  action  against  the 
agency  so  that  it  would  not  be  necessary  to  join  individual  members  to 
gain  court  jurisdiction.  The  amendment  also  removes  the  objection 
that  the  piwision  would  have  the  effect  of  subjecting  individual 
agency  members  to  suit  for  official  acts  and  possibly  being  assessed 
costs  and  attorneys  fees.  The  amendment  also  conforms  to  the  amend- 
ment on  page  13  deleting  the  references  to  members  in  reference  to 
the  assessment  of  costs. 
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Page  11,  lines  20  and  22 

(Changing  Venue  Requirements  to  Require  Challenges  Based  on 
Section  552b  to  be  Brought  in  the  District  in  Which  the  Agency 
Meeting  is  Held  or  in  the  District  of  Columbia  or  in  the  District  in 
Which  the  Agency  Has  its  Headquarters) 

This  amendment  substitutes  the  words  "court  of  the  United  States 
for  the  district  in  which  the  agency  meeting  is  held,  or  in  the  District 
Court  for  the  District  of  Columbia"  for  the  words  "wherein  the  plain- 
tiff resides,  or  has  his  principal  place  of  business."  It  should  be  em- 
phasized that  the  language  of  the  section  conferring  jurisdiction  in 
the  district  courts  to  enforce  requirements  of  the  section  and  permit- 
ting "any  person"  to  bring  the  action  are  retained.  These  actions 
would  concern  meetings  of  the  agency  and  matters  relating  to  those 
meetings.  It  is  therefore  logical  that  the  actions  be  brought  in  districts 
in  which  those  meetings  are  or  have  been  held.  The  amended  venue 
provisions  are,  therefore,  appropriate  in  view  of  the  purpose  of  the 
new  section  and  of  court  enforcement  of  its  specific  provisions  con- 
cerning the  conduct  of  the  meetings. 

Page  12,  lines  13  and  14  and 
lines  19  through  23 ;  and 
Page  13,  lines  2  and  3 

(Striking  Subsection  (i)  referring  to  Review  of  Agency  Actions) 

While  subsection  (h)  of  section  552b  provides  that  any  court,  acting 
under  the  jurisdiction  provided  therein  to  enforce  the  requirement  of 
subsections  (b)  through  (g)  of  the  section  cannot  set  aside,  enjoin  or 
invalidate  any  agency  action  by  reason  of  the  violation  concerned, 
subsection  (i)  would  permit  such  invalidation  incident  to  a  review  on 
the  merits.  The  amendment  strikes  subparagraph  (i)  from  the  section. 
Section  706  of  title  5  is  the  section  of  the  Administrative  Procedure 
Act  concerning  the  scope  of  judicial  review  and  details  the  basis  for 
invalidation  of  agency  action.  Included  therein  is  item  (2)  (D)  which 
provides  that  a  reviewing  court  shall  hold  unlawful  and  set  aside 
agency  action,  findings,  and  conclusions  found  to  be  "without  observ- 
ance of  procedure  required  by  law".  Adequate  authority  is  therefore 
provided  by  law  to  inquire  into  matters  governed  by  the  new  section 
in  (lie  event  of  such  subsequent  judicial  review.  The  exception  in  sub- 
section (h)  in  lines  13  and  14  of  page  12  referring  to  subsection  (i)  is 
also  deleted  as  a  conforming  amendment  as  is  the  reference  to  sub- 
section (i)  in  original  subsection  (j)  which  would  then  be  re-lettered. 

Page  12,  line  24;  Page  13,  lines  11  and  20; 
Page  14,  lines  5, 9  and  14 

These  are  conforming  amendments  to  change  subsection  designations 
as  the  result  of  the  deletion  of  subsection  (i). 
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Page  12,  lines  19  through  23 

(Deletion  of  Provision  Concerning  Assessment  of  Attorneys  Fees  and 
Costs  Against  Individual  Agency  Members) 

The  provision  is  deleted  because  it  was  concluded  that  it  is  not  de- 
sirable or  even  possible  to  assess  costs  against  individual  members  for 
actions  taken  by  a  collegial  body  based  upon  the  participation  by  those 
agency  members  in  agency  action. 

Page  18,  line  8 

(Amendment  to  Information  Permitted  to  be  Withheld  Conforming 
Amendment  to  that  Added  to  552b  (c)  (3)  on  page  3) 

As  introduced,  the  bill  would  have  also  amended  the  Freedom  of 
Information  Act  provisions  of  §  552(b)  (3)  to  limit  the  exception  for 
information  covered  by  statutes  to  only  information  covered  by  stat- 
utes which  require  that  information  of  a  particular  type  or  criteria  be 
withheld.  This  would  not  provide  an  exception  for  statutes  which 
permit  the  agency  to  determine  whether  such  information  should  be 
released  or  not.  The  amendment  was  made  because  the  language  is 
unduly  restrictive.1  (For  example,  the  section  concerning  release  of 
atomic  energy  information  permits  a  continuous  review  of  restricted 
data  to  permit  declassification  where  information  may  be  declassified 
"without  undue  risk  to  the  common  defense  and  securitv."  42  U.S.C. 
2162) 

Outline  of  Provisions  of  the  Bill 

Section  1  of  the  bill  provides  that  the  Act  is  to  be  cited  as  the  ''Gov- 
ernment in  the  Sunshine  Act". 

Section  2  of  the  bill  staters  that  the  bill  is  intended  to  provide  the 
public  with  the  fullest  practicable  information  as  to  Governmental 
decisionmaking  processes. 

Section  3(a)  of  the  bill  adds  a  new  Section  552b  to  title  5  and  pro- 
vides for  open  meetings  by  the  agencies  defined  in  the  section. 

Subsection  (a)  provides  for  definitions  in  addition  to  those  appli- 
cable to  the  Administrative  Procedure  Act  provisions  of  title  5.  The 
term  "agency"  is  to  include  Government  authorities  as  defined  in  the 
Administrative  Procedure  Act  provisions  of  section  551  and  the  Free- 
dom of  Information  Act  provisions  of  Section  552(e)  with  the  further 
qualification  that  it  is  to  be  an  agency  headed  by  a  "collegial"  body  of 
two  or  more  members  "a  majority  of  whom  are  appointed  to  such 
position  by  the  president  with  the  advice  and  consent  of  the  Senate". 

The  bill,  as  referred  to  the  Committee  on  the  Judiciary,  would  have 
defined  "meeting"  as  the  deliberations  of  the  agency  members  re- 
quired to  take  action  concerning  the  joint  conduct  or  disposition  of 
agency  business.  The  Judiciary  Committee  amendment  is  to  strike 


1  Note  the  discussion  concerning  similar  language  and  on  identical  amendment  to  the 
language  of  exception  (3)  of  subsection  (c)  of  new  section  552b  in  the  explanations 
of  committee  amendments  and  in  the  general  statement  of  the  committee  in  this  report. 
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the  previous  definition  of  meeting  and  provide  that  the  term  "meet- 
ing" means  an  assembly  or  simultaneous  communication  concerning 
the  joint  conduct  or  disposition  of  agency  business  by  two  or  more,  but 
at  least  the  number  of  individual  agency  members  required  to  take 
action  on  behalf  of  the  agency.  The  definition  includes  an  exception 
that  the  term  "meeting"  will  not  include  meetings  required  or  per- 
mitted by  subsection  (d)  of  new  Section  552b.  Subsection  (d)  of  the 
amended  bill  concerns  the  closing  of  agency  meetings  and  the  manner 
in  which  those  meetings  can  be  closed  by  votes  of  the  agency. 

A  "member"  means  an  individual  who  belongs  to  the  collegial  body 
heading  an  agency. 

Subsection  (b)  of  the  bill  as  amended  by  the  Judiciary  Committee 
refers  in  subparagraph  (b)  (1)  to  "members",  as  described  in  Section 
(a)  (2),  as  two  or  more  members  of  an  agency,  but  at  least  the  num- 
ber of  agency  members  required  to  take  action  on  behalf  of  the  agency. 
This  subparagraph  provides  that  the  members  so  described  shall  not 
jointly  conduct  or  dispose  of  agency  business  without  complying  with 
subsections  (b)  through  (g)  of  this  section,  which  contain  the  require- 
ments for  meetings  covered  by  the  section.  Subparagraph  (b)  (2) 
contains  the  language  of  original  section  (b)  and  states  the  basic  re- 
quirement of  the  bill  that  every  portion  of  every  meeting  of  an  agency 
is  to  be  open  to  public  observation  unless  falling  within  the  excep- 
tions of  subsection  (a). 

Subsection  (c)  provides  ten  exceptions  which  authorize  an  agency 
to  close  "an}'  portion  of  any  agency  meeting".  These  exceptions  would 
permit  closed  meetings  to  prevent  the  disclosure  of  the  for.owing: 

1.  Matters  authorized  under  executive  order  criteria  to  be  kept 
secret  in  the  interest  of  national  defense  or  foreign  policy. 

2.  Matters  which  relate  solely  to  the  internal  personnel  rules  and 
practices  of  an  agency. 

3.  Information  required  or  permitted  to  be  withheld  from  the  public 
by  any  statute.  The  Judiciary  Committee  amendment  to  this  provi- 
sion was  to  insert  the  term  "or  permitted"  to  provide  for  an  applica- 
tion to  information  covered  by  statutes  requiring  a  degree  of  judg- 
ment or  discretion  in  the  release  of  information. 

4.  Privileged  or  confidential  trade  secrets  and  commercial  or  finan- 
cial information  obtained  from  a  person. 

5.  Matters  involving  the  criminal  accusation  of  commission  of  a 
crime  or  formal  censure  of  any  person. 

6.  Information  of  a  personal  nature  constituting  an  unwarranted 
persona]  invasion  of  privacy. 

7.  Investigatory  records  or  information  which  if  written  would  be 
contained  in  such  records  compiled  for  law  enforcement  purposes  but 
with  specific  limitations  where  disclosure  would: 

(A)  interfere  with  enforcement  proceedings, 

(B)  deprive  a  person  of  a  fair  trial  or  an  impartial  adjudica- 
tion, 

(C)  constitute  an  unwarranted  invasion  of  personal  privacy. 

(D)  disclose  the  identity  of  a  confidential  source  and — as  to 
records  or  information  compiled  in  a  criminal  investigation  by  a 
criminal  law  enforcement  authority,  or  as  to  records  or  iiiforma- 
tion  compiled  by  an  agency  in  a  lawful  security  intelligence  in- 


559 


9 

vestigation — confidential  information  furnished  only  by  the  con- 
fidential source, 

(E)  disclose  investigative  techniques  and  procedures, 

(F)  endanger  the  life  or  physical  safety  of  law  enforcement 
personnel. 

8.  Information  by  or  for  an  agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions  concerning  examination,  opera- 
tion or  condition  reports  of  those  institutions. 

0.  Information  where  premature  disclosure  would — 

(A)  for  agencies  involved  in  the  regulation  of  currencies,  secu- 
rities, commodities,  or  financial  institutions  which  would  either 
lead  to  significant  financial  speculation  or  to  significantly  en- 
danger the  stability  of  any  financial  institution,  or 

(B)  be  likely  to  significantly  frustrate  the  implementation  of  a 
proposed  agency  action. 

This  exception  would  not  be  available  after  the  content  or  nature  of 
the  proposed  action  has  been  disclosed  to  the  public  by  the  agency  or 
unless  the  agency,  as  required  by  law,  makes  such  disclosure  prior  to 
taking  final  agency  action  on  the  proposal.  It  is  further  provided  in  the 
amended  bill  that  the  exception  will  not  be  available  after  the  agency 
publishes  or  serves  a  substantive  rule  pursuant  to  Section  553(d)  of 
this  title. 

10.  Concern  matters  relating  to  litigation,  including  those  concern- 
ing the  agency's  issuance  of  a  subpoena,  participation  in  a  civil  action 
or  proceeding,  or  action  in  a  foreign  court  or  international  tribunal. 
The  exception  would  also  apply  to  matters  concerning  arbitration, 
formal  agency  adjudication  or  determinations  on  the  record  after  op- 
portunity for  a  hearing  (formal  rule  making). 

Subsection  (d)  (1)  of  the  amended  bill  details  the  procedures  to  be 
followed  in  closing  a  portion  or  portions  of  a  meeting.  A  separate  re- 
corded vote  of  agency  members  is  required  in  each  proposal  to  close  a 
meeting.  A  "series  of  portions  of  meetings"  for  a  period  of  30  clays 
involving  the  "same  particular  matters"  can  be  closed  by  a  single  vote. 
Subsection  (d)  (2)  provides  that  a  person  affected  may  make  a  request 
for  closure  based  on  the  exceptions  related  to  f  5)  accusation  of  a  crime, 
(6)  information  of  a  personal  nature  or  (7)  investigatory  records. 
Within  one  day  of  a  vote  to  close,  the  written  copy  of  the  vote  reflect- 
ing the  vote  of  each  member  is  to  be  made  public  and  if  a  portion  of  a 
meeting  is  to  be  closed,  there  must  be  a  full  written  explanation  of  the 
action  of  all  persons  who  will  attend  and  their  affiliation.  When  a  ma- 
jority of  an  agency's  meetings  may  be  closed  under  exceptions  relating 
to  (4)  trade  secrets  and  financial  information,  (8)  financial  institution 
regulations,  (9)  premature  disclosures  concerning  financial  specula- 
tion, stability  of  financial  institutions  or  frustration  of  agency  action, 
or  (10)  matters  relating  to  litigation,  arbitration,  formal  agency  adju- 
dication or  determinations  on  the  record,  the  agency  may  provide  by 
regulation  for  the  closing  of  such  portions  of  "meetings.  However,  a 
majority  of  the  members  of  the  agency  must  still  vote  bv  recorded  vote 
at  the  beginning  of  each  meeting  or  portion  thereof  to  close  the  exempt 
portion.  The  agency  will  also  be  required  to  provide  the  public  with  an 
announcement  of  the  date,  place  and  subject  matter  of  the  meeting  and 
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"each  portion  thereof-'  at  the  earliest  practicable  time  prior  to  the 
meeting. 

Subparagraph  (e)  provides  for  the  public  announcement,  at  least 
one  week  before  a  meeting,  of  the  date,  place,  subjcct^  matter  and 
whether  it  is  open  or  closed,  but  by  recorded  vote,  a  majority  of  the 
members  may  provide  for  an  earlier  meeting  date,  in  which  case  the 
announcement  must  be  made  prior  to  the  commencement  of  the 
meeting. 

Subparagraph  (f )  (1)  of  the  amended  bill  requires  that  there  be  a 
complete  transcript  or  electronic  recording  of  all  meetings  or  portions 
of  meetings  closed  to  the  public.  The  only  exception  is  for  meetings  or 
portions  closed  relative  to  Exception  10  concerning  litigation,  arbitra- 
tion, formal  adjudication  or  formal  rule  making.  A  revised  version  of 
the  transcript  or  recording,  with  the  portions  deleted  which  are  cov- 
ered by  the  exceptions  of  subsection  (c) ,  is  to  be  made  available  to  the 
public.  The  complete  transcript  or  recording  must  be  maintained  for 
two  years  or  for  one  year  following  disposition  of  the  matter.  Sub- 
paragraph (f )  (2)  provides  that  written  minutes  of  open  agency  meet- 
ings shall  be  made  public,  and  maintained  for  at  least  two  years. 

Subparagraph  (g)  requires  promulgation  ox  regulations  to  imple- 
ment the  requirements  of  the  section.  Notice  and  written  comment  are 
required.  Any  person  can  bring  an  action  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  to  require  promulgation  or  to  challenge 
the  regulations,  and  similarly  any  person  can  bring  a  proceeding  in  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  to  set 
aside  agency  regulations  not  satisfying  subsections  (b)  through  (f) 
and  to  require  new  regulations  that  do  so. 

Subparagraph  (h)  of  the  amended  bill  confers  jurisdiction  on  the 
district  courts  to  enforce  the  requirements  of  the  section  and  author- 
izes actions  by  any  person  which  may  be  brought  in  the  court  of  the 
United  States  for  the  district  in  which  the  agency  meeting  is  held  or 
in  the  District  Court  for  the  District  of  Columbia  or  where  the  agency 
has  its  headquarters.  The  Government  has  the  burden  to  sustain  its 
actions  and  the  court  will  have  access  to  any  transcript  or  recording 
and  may  grant  appropriate  equitable  relief.  Nothing  in  the  section 
may  be  taken  as  the  sole  basis  for  invalidating  the  agency  action  in- 
volved in  the  meeting  which  is  the  subject  of  the  litigation. 

Subparagraph  (i)  of  the  amended  bill  was  previously  subsection 
(j)  and  the  designation  was  changed  because  the  bill  was  amended  to 
strike  (i) ,  as  explained  in  the  discussion  of  the  committee  amendments. 
The  redesignated  paragraph  provides  for  attorneys  fees  and  litigation 
costs  for  "any  other  party"  who  substantially  prevails  in  an  action. 
This  can  include  assessment  of  costs  against  the  United  State.  The 
Committee  on  the  Judiciary  struck  language  which  would  have  per- 
mitted the  assessment  of  costs  against  individual  agency  members. 
They  may  also  be  assessed  against  plaint  ills  where  the  court  finds  that 
the  primary  motive  was  for  frivolous  or  dilatory  purposes. 

Subparagraph  (j)  of  the  amended  bill  [relettered]  provides  for  an 
annual  report  to  Congress  involving  matters  covered  by  the  section. 

Subparagraph  (k)  of  the  amended  bill  [relettered]  relates  to  the 
Freedom  of  Information  Act  and  in  effect  says  that  nothing  in  the 
section  is  to  be  interpreted  as  expending  or  limiting  the  rights  of  any 
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person  under  Section  552  except  as  specifically  provided  as  to  tran- 
scripts and  recordings. 

Subparagraph  (1)  of  the  amended  bill  [relettered]  provides  that 
the  section  is  not  to  be  construed  as  limiting  information  to  Congress 
and  does  not  authorize  the  closing  of  meetings  required  to  be  open  by 
law. 

Subparagraph  (m)  of  the  amended  bill  [relettered]  preserves  the 
rights  of  individuals  to  any  record  accessible  under  the  Freedom  of 
Information  Act  provisions  of  section  552(a) . 

Subparagraph  (n)  of  the  amended  bill  [relettered]  provides  that 
the  section  is  to  govern  in  the  event  of  a  meeting  also  subject  to  the 
Federal  Advisory  Committee  Act. 

Section  3(b)  of  the  bill  amends  the  chapter  analysis  of  chapter  5  of 
title  5  by  adding  the  catch  line  of  new  section  552b  as  follow:: : 
"552b.  Open  meetings." 

Section  ^(a)  of  the  bill  adds  a  new  subsection  (d)  (1)  to  section  557 
of  title  5,  United  States  Code,  concerning  ex  parte  communications  in 
relation  to  adjudication  and  formal  rule  making  under  the  Adminis- 
trative Procedure  Act.  Section  557  concerns  decisions  based  on  the 
record  of  hearings  conducted  in  accordance  with  section  556.  The  new 
subsection  (d)  added  by  this  bill  would  provide  express  limitations 
and  procedures  relating  to  ex  parte  communications  relative  to  the 
merits  of  agency  proceedings.  The  bar  would  apply  to  ex  parte  com- 
munications relative  to  the  merits  of  such  proceeding  by  interested 
persons  outside  the  agency  made  to  agency  personnel  involved  or  ex- 
pected to  be  involved  in  the  decisional  process.  Similarly,  no  such 
agency  official  could  make  an  ex  parte  communication  to  an  interested 
party  outside  the  agency.  The  incorporation  of  the  new  subsection  in 
Section  557  results  in  the  provisions  being  made  applicable  to  adjudi- 
cations and  to  formal  rule  making.  The  language  of  the  bill  provides 
for  communications  or  memoranda  of  oral  communications  to  be  made 
a  part  of  the  public  record  of  the  proceedings  along  with  written  re- 
sponses and  memoranda  of  oral  responses.  In  the  event  there  is  such 
an  ex  parte  communication,  the  agency,  administrative  law  judge  or 
presiding  employee  may  require  a  party  to  show  cause  why  his  claim 
or  interest  in  the  proceeding  should  not  be  denied,  dismissed  or  disre- 
garded or  otherwise  be  acted  upon  adversely. 

Section  4(b)  amends  Section  551,  the  definitions  section  of  the  Ad- 
ministrative Procedure  Act,  to  include  an  item  (14)  a  definition  of 
"ex  parte  communication".  This  term  is  defined  as  "an  oral  or  written 
communication  entered  on  the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is  not  given." 

Section  4(c)  amends  Section  556(d)  of  title  5  which  is  the  section 
concerning  hearings,  presiding  employees,  powers  and  duties,  burden 
of  proof,  evidence  and  record  as  to  basis  of  decision  by  the  addition  of 
a  sentence  referring  to  ex  parte  communications.  The  amendment  is  to 
add  that  "The  agency  may,  to  the  extent  consistent  with  the  interests 
of  justice  and  the  policy  of  the  underlying  statutes  administered  by  the 
agency,  consider  a  violation  of  section  557(d)  of  this  title  sufficient 
grounds  for  a  decision  adverse  to  a  person  or  party  who  has  committed 
such  violation  or  caused  such  violation  to  occur. 

Section  5  of  the  bill  provides  for  conforming  amendments.  Sub- 
section (a)  amends  Section  410(b)  (1)  of  title  39  (Postal  Service)  U.S. 
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Code  to  include  in  the  subparagraph  the  words  "Section  552(a)  (rec- 
ords about  individuals).  Section  552(b)  (open  meetings),". 

Subsection  5(b)  of  the  amended  bill  amends  Section  552(b)  (o)  of 
title  5,  the  subparagraph  which  relates  to  matters  specifically  exempted 
from  disclosure  by  statute.  As  amended,  subparagraph  (3)  would  read : 
"Required  or  permitted  to  be  withheld  from  the  public  by  any  statute 
establishing  particular  criteria  or  referring  to  particular  types  of 
information/' 

Section  6  of  the  bill  provides  that  the  bill  is  to  take  effect  180  days 
after  the  date  of  enactment,  except  that  subsection  (g)  of  Section  552b, 
added  to  title  5  by  the  bill,  is  to  take  effect  upon  enactment.  Subsection 
(g)  is  the  subsection  which  concerns  the  promulgation  of  implement- 
ing regulations. 

Openness  of  Committee  Meetings 

The  basic  purpose  of  this  bill  is  expressed  in  subsection  (b)  [amend- 
ed as  (b)  (2)]  of  new  section  552b  where  it  is  provided  that  meetings 
of  agencies  covered  by  the  section  are  to  be  open  to  public  observation 
unless  the  information  being  discussed  falls  within  an  exception  in 
subsection  (c).  Our  system  of  Government  assumes  that  citizens  have 
the  right  1o  know  how  their  government  operates  and  what  the  govern- 
ment is  doing  for  them  and  in  their  name.  Public  participation  and 
awareness  will  be  promoted  by  increasing  openness  in  Government  and 
this  should  lead  to  improved  decision-making  and  greater  account- 
ability on  the  part  of  the  Government.  At  the  same  time,  an  under- 
standing of  Government  operation  and  action  will  promote  public 
confidence  in  the  Government. 

The  subjects  dealt  with  in  this  bill  have  been  extensively  considered 
both  in  the  Senate  and  in  the  House.  The  provisions  of  the  bill  as 
referred  to  the  Committee  on  the  Judiciary  lias  already  been  discussed 
at  length  in  Part  I  of  this  report  based  upon  the  consideration  of  the 
bill  before  the  House  Committee  on  Government  Operations  (II.  Kept. 
94  880,  04th  Cong.  '2d  Sess.,  Part  I).  A  similar  discussion  as  to  pro- 
visions embodied  in  the  Senate  companion  bill,  S.  5,  was  the  subject 
of  the  report  of  the  Senate  Committee  on  Government  Operations 
(  Senate  Report  94-351,  94th  Congress,  1st  Session).  It  is  therefore  not 
necessary  to  discuss  in  detail  the  provisions  of  the  bill  which  were  ap- 
proved without  change  by  this  Committee. 

The  consideration  by  the  Committee  on  the  Judiciary  included  two 
days  of  hearings  on  March  24  and  25, 197(>.  The  committee  further  had 
the  advantage  of  the  previous  hearings  in  the  House  and  the  Senate 
and  the  reports  referred  to  above.  The  amendments  recommended  by 
the  Committee  are  based  on  its  consideration  of  the  reports,  testimony 
before  the  committee,  and  the  material  relating  to  the  previous  con- 
siderations made  available  to  the  Committee. 

Agencies  Subject  to  tue  P>ill 

Witnesses  appearing  at  the  hearing  before  this  committee  discussed 
the  provisions  of  the  bill  which  define  the  agencies  which  will  be  sub- 
ject to  its  provisions.  As  has  been  indicated  in  the  outline  of  provisions 
of  the  bill,  the  term  ''agency"  is  to  include  Government  authorities  as 
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defined  in  the  Administrative  Procedure  Act  provisions  of  section  551 
and  section  552(e)  of  title  5  with  the  further  qualification  that  in 
order  to  be  covered,  an  agency  must  be  headed  by  a  collegia  1  body  of 
two  or  more  members,  a  majority  of  whom  are  appointed  to  their  posi- 
tion by  the  President  with  the  advice  and  consent  of  the  Senate.  The 
Senate  report,  in  discussing  the  similar  provisions  of  the  bill  before 
that  body,  included  a  list  of  agencies  that  would  be  covered  by  the 
bill.  In  view  of  the  similarity  of  the  provisions  contained  in  the 
present  bill  and  the  bill  S.  5,  considered  by  the  Senate,  the  list  devel- 
oped by  the  Senate  is  included  at  this  point  to  indicate  the  potential 
coverage  of  the  bill.  However,  the  definition  will  govern  the  actual 
application  of  the  bill  rather  than  the  list  set  out  below.  The  list  is 
as  follows : 

Board  for  International  Broadcasting ; 

Civil  Aeronautics  Board; 

Commodity  Credit  Corporation  (Board  of  Directors)  ; 

Commodity  Futures  Trading  Commission; 

Consumer  Product  Safety  Commission ; 

Equal  Employment  Opportunity  Commission ; 

Export-Import  Bank  of  the  United  States  (Board  of  Directors) ; 

Federal  Communications  Commission ; 

Federal  Election  Commission ; 

Federal  Deposit  Insurance  Corporation  (Board  of  Directors)  ; 
Federal  Farm  Credit  Board  within  the  Farm  Credit  Administra- 
tion ; 

Federal  Home  Loan  Bank  Board; 
Federal  Maritime  Commission ; 
Federal  Power  Commission ; 
Federal  Reserve  Board ; 
Federal  Trade  Commission ; 

Harry  S.  Truman  Scholarship  Foundation  (Board  of  Trustees)  ; 
Indian  Claims  Commission ; 

Inter- American  Foundation  (Board  of  Directors)  ; 
Interstate  Commerce  Commission ; 
Legal  Services  Corporation  (Board  of  Directors) ; 
Mississippi  River  Commission ; 

National  Commission  on  Libraries  and  Information  Science; 
National  Council  on  Educational  Research ; 
National  Council  on  Quality  in  Education ; 
National  Credit  Union  Board ; 

National  Homeownership  Foundation  (Board  of  Directors)  ; 
National  Labor  Relations  Board ; 
National  Library  of  Medicine  (Board  of  Regents) ; 
National  Mediation  Board ; 

National  Science  Board  of  the  National  Science  Foundation ; 

National  Transportation  Safety  Board ; 

Nuclear  Regulatory  Commission ; 

Occupational  Safety  and  Health  Review  Commission; 

Overseas  Private  Investment  Corporation  (Board  of  Directors) : 

Parole  Board;  " 

Railroad  Retirement  Board ; 

Renegotiation  Board ; 

Securities  and  Exchange  Commission ; 
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Tennessee  Valley  Authority  (Board  of  Directors)  ; 

Uniformed  Services  University  of  the  Health  Sciences  (Board  of 
Regents) ; 

U.S.  Civil  Service  Commission; 

U.S.  Commission  on  Civil  Rights; 

U.S.  Foreign  Claims  Settlement  Commission ; 

U.S.  International  Trade  Commission ; 

U.S.  Postal  Service  (Board  of  Governors) ;  and 

U.S.  Railway  Association ; 
The  committee  considered  the  various  suggestions  concerning  changes 
in  the  description  of  agencies  covered  by  the  bill  and  concluded  that 
the  general  definition  provides  the  best  approach  and  therefore  did 
not  change  the  language  as  contained  in  the  bill  referred  to  the 
committee. 

Meetings  Subject  to  New  Section  552b 

A  considerable  portion  of  the  testimony  presented  to  the  committee 
concerning  the  definition  of  "meeting''  is  included  in  the  new  section. 
The  language  of  the  bill  as  referred  to  the  committee  provided  that 
a  meeting  would  consist  of  "deliberations''  which  concern  the  joint 
conduct  or  disposition  of  agency  business.  It  was  pointed  out  that  this 
language  could  make  it  difficult  to  identify  a  meeting  in  advance  of 
that  meeting,  or  to  determine  whether  the  "meeting"  was  one  actually 
covered  by  the  provisions  contained  in  the  bill.  The  subcommittee 
considering  the  bill  recommended  language  which  was  intended  to 
remedy  this  situation  and  provide  the  basis  for  adequate  and  meaning- 
ful notice  required  by  the  bill  of  the  date  and  place  of  meetings,  their 
subject  matter,  and  whether  they  would  be  open  or  closed  to  the  public. 
This  language  underwent  further  modification  before  the  Full  Com- 
mittee and  the  language  ultimately  approved  by  the  committee  was 
to  provide  that  "meeting"  would  be  denned  as  "an  assembly  or  simul- 
taneous communication  concerning  the  joint  conduct  or  disposition 
of  agency  business  by  two  or  more,  but  at  least  the  number  of  indi- 
vidual agency  members  required  to  take  action  on  behalf  of  the 
agency,  but  does  not  include  meetings  required  or  permitted  by  sub- 
section (d)".  This  definition  makes  it  possible  to  determine  and  de- 
fine the  basic  purpose  of  the  meeting.  As  is  indicated  in  the  outline 
of  provisions  of  the  bill  and  also  in  the  explanation  of  committee 
amendments,  this  definition  must  be  read  in  the  light  of  the  amend- 
ment made  to  subsection  (b)  of  new  section  552b  which  prohibits 
the  conduct  or  disposition  of  agency  business  other  than  as  provided 
in  subsections  (b)  through  (g)  of  new  section  552b.  The  definition  of 
"meeting"  contains  the  qualification  that  the  term  "meeting"  for  the 
purposes  of  the  section  will  not  include  meetings  required  or  permitted 
by  subsection  (d).  a  subsection  which  concerns  the  closing  of  meetings. 
As  a  result,  it  will  be  possible  for  agencies  to  make  the  necessary 
decisions  concerning  opening  or  closing  meetings  prior  to  the  holding 
of  covered  meetings  without  being  subject  to  the  detailed  procedures 
provided  for  in  the  balance  of  section  552b. 

Clarification  Concerning  Exceptions 

The  committee  considered  the  provisions  of  the  exemption  provided 
in  subsection  (c)  (.°>)  of  section  552b  concerning  the  disclosure  of  in- 
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formation  required  to  be  withheld  from  the  public  by  any  statute 
establishing  particular  criteria  or  referring  to  particular  types  of 
information.  This  exemption  was  discussed  at  page  9  of  the 
report  of  the  Committee  on  Government  Operations,  which  pointed 
out  that,  under  the  original  language  of  this  bill,  a  statute  that  permits 
withholding  rather  than  actually  requiring  it  would  not  come  within 
the  exception  provided  in  the  paragraph.  AVliile  the  committee  agrees 
that  the  language  concerning  criteria  or  types  of  information  should  be 
retained,  it  was  felt  that  limiting  the  exemption  to  information  re- 
quired to  be  withheld  by  statute  would  be  too  restrictive.  Rather,  the 
exemption  should  extend  to  those  statutes  which  require  or  permit 
information  to  be  withheld  from  the  public  where  the  statute  estab- 
lishes criteria  or  refers  to  particular  types  of  information.2 

The  exemptions  contained  in  subsection  (c)  of  the  new  section  are 
based  on  the  exemptions  presently  contained  in  the  Freedom  of  Infor- 
mation Act  provisions  of  section  552  of  Title  5.  The  latter  exemptions 
relate  to  governmental  records  and  in  most  instances,  this  same  or 
similar  language  can  be  applied  to  information  being  presented  at  a 
meeting.  However,  it  was  brought  to  the  attention  of  the  committee 
that  in  connection  with  exemption  Xo.  7,  the  exemption  relating  to 
investigatory  records  compiled  for  law  enforcement  purposes,  it  was 
important  to  qualify  the  provision  to  the  extent  that  the  exemption 
would  be  clearly  applicable  in  addition  to  records  to  information 
which  if  written  would  be  contained  in  such  records.  This  is  in  the 
nature  of  a  technical  amendment  which  the  committee  feels  is  con- 
sistent with  the  basic  purpose  of  the  exemption  in  its  original  form. 
In  the  course  of  subcommittee  consideration  of  this  exemption,  there 
was  a  discussion  of  whether  there  should  be  a  change  in  the  language 
to  cover  matters  discussed  at  the  agency  meetings  at  an  early  stage  of 
the  investigation  when  it  was  not  clear  whether  enforcement  proceed- 
ings would  actually  be  instituted.  However,  after  a  discussion,  it  was 
felt  that  the  existing  language  was  adequate  to  meet  the  situation. 

Exemption  9  of  subsection  (c)  of  new  section  provides  an  exception 
relating  to  the  withholding  of  information  where  premature  disclo- 
sure would,  in  the  case  of  an  agency  which  regulates  currency,  securi- 
ties, commodities  or  financial  institutions,  be  likely  to  lead  to  signifi- 
cant financial  speculation  or  significantly  endanger  the  ability  of  a 
financial  institution.  The  exemption  would  also  apply  to  information 
where  premature  disclosure  would  likely  significanty  frustrate  the  im- 
plementation of  proposed  agency  action.  However,  the  latter  exemp- 
tion would  not  be  available  where  the  content  or  nature  of  the  agency 
action  has  been  disclosed  to  the  public.  It  was  objected  that  the  time 
when  this  bar  to  the  application  of  the  exemption  would  go  into  effect 
was  not  clear  by  the  use  of  the  term  "where".  Accordingly,  the  commit- 
tee recommended  an  amendment  to  substitute  the  word  "after"  so  that 
the  exemption  would  not  be  available  after  the  content  or  nature  of  the 
proposed  action  had  been  disclosed  by  the  agency.  In  a  conforming 
amendment,  the  term  "unless"  was  inserted  so  that  the  agency  disclo- 
sure required  by  law  would  also  be  covered.  A  similar  amendment  was 
made  to  the  same  provision  which  in  effect  provided  that  the  exemp- 

2  This  would  clarify  the  fact  that  statutes  such  as  50  U.S.C.  403(d)(3)  concerning 
security  information  and  S  U.S.C.  222  concerning  confidential  records  of  the  State  Depart- 
ment concerning  visas  and  related  matters,  are  included.  p 
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tion  would  not  be  available  after  publication  of  agency  notice  of  rule- 
making pursuant  to  section  553  (d)  of  Title  5. 

The  committee  also  added  a  clarification  to  the  exemption  Xo.  10 
which  concerns  agency  participation  in  litigation  or  related  matters. 
The  qualification  is  to  add  the  term  uor  proceeding"  to  the  reference 
to  agency  participation  in  a  civil  action  so  that  the  exemption  would 
clearly  apply  to  information  relating  to  the  agency's  participation  in 
a  civil  action  or  proceeding. 

Transcript  Requirement 

Subsection  (f)(1)  of  the  new  section  requires  that  a  complete 
transcript  or  an  electronic  recording  which  is  adequate  to  record  the 
proceedings  shall  be  made  of  each  agency  meeting  or  portion  of  a 
meeting  closed  to  the  public  with  the  single  exception  of  meetings 
closed  to  the  public  pursuant  to  paragraph  10  of  subsection  (c).  The 
committee  considered  the  difficulties  incident  to  the  review  of  the  tran- 
script of  closed  meetings  required  by  the  original  provisions  of  the 
bill.  The  bill  would  have  required  that  each  deletion  authorized  by  an 
exception  in  the  section  would  be  made  by  recorded  vote  of  the  agency 
taken  subsequent  to  the  meeting.  It  was  pointed  out  this  would  require 
a  considerable  expenditure  of  the  time  of  the  senior  officials  of  the 
agency  and  that  this  would  be  cumbersome  and  time-consuming.  It 
was  determined  that  the  intent  of  the  bill  could  be  adequately  carried 
out  by  deleting  this  provision  and  similarly  deleting  the  provision  re- 
quiring a  written  explanation  of  the  reason  and  statutory  basis  for 
each  deletion.  These  amendments  would  not  change  the  requirements 
of  the  section  making  revised  copies  of  the  transcript  or  transcription 
of  the  electronic  recordings  available  to  any  person  upon  payment  of 
the  cost  of  duplication  or  its  transcription.  Further,  it  is  provided  that 
if  the  agency  determines  it  to  be  in  the  public  interest,  the  material 
can  be  made  available  to  the  public  without  cost.  The  complete  ver- 
batim copy  of  the  transcription  or  the  complete  electronic  recording  of 
each  meeting  closed  to  the  public  would  be  maintained  by  the  agency 
for  at  least  two  years  after  the  meeting  or  until  one  year  after  the 
conclusion  of  the  agency  proceeding  with  respect  to  which  the  meet- 
ing was  held,  whichever  occurs  later. 

Court  Jurisdiction  Under  Section  552b  (h) 

Subsection  (h)  provides  jurisdiction  in  the  district  courts  of  the 
United  States  to  enforce  the  requirements  of  sections  (b)  through 
(f)  of  the  new  section.  Such  actions  may  be  brought  by  anv  person 
against  the  agency  prior  to  or  within  sixty  days  after  the" meeting 
at  which  the  alleged  violation  of  the  section  occurred.  The  time  limit 
would  be  varied  in  the  event  that  a  public  announcement  of  the  meet- 
ing had  not  been  made  in  accordance  with  the  requirements  of  the 
section.  The  original  version  of  the  bill  would  have  provided  juris- 
diction in  the  courts  to  bring  such  actions  against  the.  agency  or  its 
members.  The  committee  recommended  the  deletion  of  the  provision 
for  joinder  of  members  for  since  the  subsection  authorizes  an  action 
against  the  agency,  there  would  be  no  necessitv  to  join  individual  mem- 
bers to  gain  court  jurisdiction.  Further,  as  is  discussed  below,  the 
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committee  also  amended  the  bill  to  delete  the  provision  authorizing 
the  assessment  of  court  costs  against  individual  agency  members.  As 
was  pointed  out  in  the  explanation  of  the  committee  amendments,  these 
amendments  remove  the  objection  that  individual  agency  members 
would  be  subjected  to  suit  for  official  acts  and  possibly  being  asessed 
costs  and  attorneys  fees  in  these  circumstances.  In  line  with  these 
principles,  the  committee  recommends  the  deletion  of  the  provision 
in  original  subsection  (j)  which  would  have  permitted  the  asessment 
of  costs  against  individual  members  of  an  agency. 

Objections  were  raised  at  the  hearings  on  the  bill  concerning  the 
breadth  of  the  provisions  concerning  venue  for  actions  authorized 
by  the  bill.  The  committee  concluded  that  there  should  be  no  limita- 
tion upon  the  jurisdiction  provided  in  the  bill  nor  persons  who  could 
bring  the  actions  contemplated  by  the  bill.  However,  the  bill  concerns 
meetings  and  matters  relating  to  meetings  that  have  a  definite  rela- 
tion to  certain  locations,  and  the  practical  aspects  concerning  govern- 
ment action  and  court  consideration  of  these  matters  make  it  logical 
to  provide  venue  in  the  district  where  the  agency  meeting  is  held, 
where  the  agency  has  its  headquarters,  or  in  the  District  Court  for  the 
District  of  Columbia. 

Scope  of  Judicial  Review 

Subsection  (i)  of  subsection  552b  as  contained  in  the  bill  referred 
to  the  committee  would  have  provided  that  any  federal  court  other- 
wise authorized  by  law  to  review  agency  action  could  on  application 
of  any  person  properly  participating  in  the  judicial  review  proceedings 
inquire  into  the  violations  of  the  requirements  of  the  section  and  af- 
ford any  relief  deemed  appropriate.  The  committee  recommends  de- 
letion of  this  language.  As  was  outlined  in  the  explanation  of  the  com- 
mittee amendments,  it  was  concluded  that  the  provisions  of  section  706 
of  title  5  of  the  Administrative  Procedure  Act  provides  adequate  au- 
thority to  inquire  into  the  matters  apparently  referred  to  in  original 
subsection  (i).  Section  706  concerns  judicial  review  and  details  the 
basis  for  invalidating  agency  action.  Item  2(d)  as  contained  in  that 
section  authorizes  a  court  to  set  aside  agency  action  which  was  taken 
"without  observance  of  proceedings  required  by  law*'.  In  consideration 
of  matters  covered  by  this  section,  the  courts,  in  reviewing  actions, 
would  then  therefore  be  prepared  to  proceed  in  accordance  with  their 
normal  procedures  under  Section  706.  The  weight  to  be  given  viola- 
tions of  the  provisions  of  section  552b  would  be  considered  as  are  other 
matters  covered  by  this  provision  in  the  Administrative  Procedure 
Act.  The  reviewing  court  would  then  be  in  a  position  to  determine 
whether  the  violation  was  of  material  prejudice  to  the  party  involved. 

Ex  Parte  Communications 

The  provisions  added  to  Section  557  of  title  5  of  the  United  States 
Code  by  Section  4(a)  of  the  bill  are  almost  identical  to  the  provisions 
contained  in  the  bill  H.R.  10197,  presently  pending  before  this  com- 
mittee. The  bill  H.R.  10197  was  the  subject  of  a  hearing  before  this 
committee's  Subcommittee  on  Administrative  Law  and  Governmental 
Relations  on  December  4, 1975.  At  that  hearing  testimony  was  received 
from  the  American  Bar  Association  in  support  of  the  provisions  gov- 
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erning  ex  parte  communications.  At  that  hearing  it  was  noted  that  the 
provisions  of  H.R.  10197  on  this  subject  paralleled  the  provisions  on 
the  same  subject  contained  in  S.  5,  the  Senate  companion  measure  to 
the  present  bill,  H.R.  11656.  At  that  time,  the  American  Bar  Associa- 
tion witness  stated  that  the  provisions  in  the  Senate  version  were  ac- 
ceptable to  his  Association.  The  provisions  in  the  bill  H.R.  11656  have 
a  different  numbering  system,  but  otherwise  are  substantially  identical 
to  the  provisions  referred  to  in  the  Senate  bill,  S.  5. 

In  order  to  ensure  both  fairness  and  soundness  to  adjudication  and 
formal  rule  making,  the  applicable  provisions  of  the  Administrative 
Procedure  Act  require  a  hearing  and  decision  on  the  record.  Such 
hearings  give  all  parties  an  opportunity  to  participate  and  to  rebut 
others'  presentations.  Such  proceedings  cannot  be  fair  or  soundly  de- 
cided, however,  when  persons  outside  the  agency  are  allowed  to  com- 
municate with  the  decision-maker  in  private  and  others  are  denied 
the  opportunity  to  respond. 

The  present  Administrative  Procedure  Act  provisions  of  title  5  do 
place  a  degree  of  limitation  on  ex  parte  communications,  but  the 
coverage  is  not  as  complete  as  would  be  provided  by  this  bill.  For 
example,  ex  parte  contacts  with  agency  heads  are  not  covered  and 
neither  are  contacts  relating  to  formal,  on-the-record  rulemaking 
hearings.  The  language  of  this  bill  would  close  the  loopholes,  ami 
would  prohibit  all  external  ex  parte  communications  between  agency 
members  (and  decisional  employees)  and  persons  outside  the  agency 
regarding  the  merits  of  any  formal  proceeding.  The  proposal  also 
provides  that  any  prohibited  communication  received  by  an  agency 
must  be  placed  on  the  public  record  and  that  the  agency  may  rule 
against  the  person  who  made  the  communication  as  a  sanction  for 
doing  so.  The  bill  therefore  establishes  a  prohibition  against  ex  parte 
communications  in  such  formal,  trial-type  proceedings.  It  applies  to  all 
agencies  governed  by  the  Administrative  Procedure  Act.  While  this  is 
presently  implied  by  section  556(e)  of  the  Administrative  Procedure 
Art  which  states  that  "the  transcript  of  testimony  and  exhibits,  to- 
gether with  all  papers  and  requests  filed  in  the  proceeding,  constitute 
the  exclusive  record  for  decision",  the  Administrative  Procedure  Art 
provisions  of  title  5  contain  no  general  statutory  prohibition  against 
ex  parte  contacts.  To  invalidate  an  agency  proceeding  because  of 
ex  parte  contacts,  a  court  must  rely  on  constitutional  standards,  rattier 
than  specific  provisions.  Sangamon  V alley  Television  Corp.  v.  F.C.C., 
269  F.2d  221  (1959).  This  bill  would  therefore  provide  for  the  first 
time  a  clear,  statutory  prohibition  of  ex  parte  contacts  of  general 
apnlieabilitv. 

The  prohibition  only  applies  to  formal  agency  adjudication.  In- 
formal rulemaking  proceedings  and  other  agency  actions  that  are  not 
required  to  be  on  the  record  after  an  opportunity  for  a  hearing  will  not 
be  affected  by  the  provision. 

The  ex  parte  rules  established  by  this  section  do  not  repeal  or  modify 
the  ex  parte  rules  agencies  have  already  adopted  by  regulation,  except 
to  the  extent  the  regulations  are  inconsistent  with  this  section.  If  an 
agency  already  has  more  stringent  restrictions  against  ex  parte  con- 
taets,  this  section  will  supplement  those  provisions.  It  is  expected  that 
each  agency  will  issue  new  regulations  applying  the  general  provisions 
of  this  section  in  a  way  best  designed  to  meet  its  special  needs  and 
circumstances. 
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The  bill  forbids  ex  parte  communications  between  interested  persons 
outside  the  agency  and  agency  decisionmakers.  The  provision  exempts 
only  those  ex  parte  communications  authorized  by  law  to  be  disposed 
of  in  such  a  manner.  This  exemption  includes,  for  example,  requests 
by  one  party  to  a  proceeding  for  subpenas,  adjournments,  and 
continuances. 

Contacts  are  forbidden  between  an  interested  person  outside  the 
agency  and  any  agency  member,  administrative  law  judge,  or  other 
employee  involved  in  the  decisionmaking  process.  The  word  "em- 
ployee" includes  both  those  working  for  the  agency  full  time  and 
individuals  working  on  a  part-time  basis,  such  as  consultants. 

The  wording  "interested,  persons"  covers  any  individual  or  other 
person  with  an  interest  in  the  agency  proceeding  that  is  greater  than 
the  general  interest  the  public  as  a  whole  may  have.  The  term  includes, 
but  is  not  limited  to,  parties,  competitors,  public  officials,  and  nonprofit 
or  public  interest  organizations  and  associations  with  a  special  interest 
in  the  matter  regulated.  As  used  in  this  section,  "person"  has  the  same 
meaning  as  elsewhere  in  the  Administrative  Procedure  Act. 

The  rule  applies  to  interested  persons  who  "make  or  knowingly  cause 
to  be  made"  an  ex  parte  communication.  The  latter  phrase  contem- 
plates indirect  contacts  which  the  interested  person  approves  or  ar- 
ranges. For  example,  an  interested  person  may  ask  another  person 
outside  the  agency  to  make  an  ex  parte  communication.  The  section 
would  apply  to  the  individual  who  requested  that  the  communication 
be  made.  However,  if  the  second  person  contacts  the  agency  about  the 
first  individual's  interest  in  the  case  without  that  person's  knowledge, 
approval,  or  encouragement,  the  first  person  would  not  be  guilty  of 
knowingly  causing  an  ex  parte  contact. 

Contacts  are  prohibited  with  any  agency  members,  administrative 
law  judge,  or  other  employee  who  is  or  may  reasonably  be  expected 
to  be  involved  in  the  agency's  deliberations.  The  words  "may  reason- 
ably be  expected"  make  it  clear  that  absolute  certainty  is  not  re- 
quired when  predicting  whether  an  agency  employee  will  be  involved 
in  the  decisional  process.  In  some  cases  it  will  be  clear  that  an  employee 
does  not  come  within  the  ambit  of  the  provision.  For  example,  an 
agency  attorney  litigating  the  case  for  the  agency  will  not  be  involved 
in  the  decisionmaking  process  of  the  agency  and  would  not  be  subject 
to  the  ex  parte  provision.  Under  other  circumstances,  the  official's 
status  may  not  be  so  clear.  In  such  case,  the  fact  that  an  interested 
person  chooses  to  communicate  with  a  particular  employee  in  an  ex 
parte  manner  is  itself  some  evidence  that  the  official  may  reasonably 
be  expected  to  be  involved  in  the  decisional  process.  To  assist  the 
parties  and  the  public  in  determining  which  agency  officials  may  be 
involved  in  the  decisional  process,  an  agency  may  wish  to  publish, 
along:  with  notice  of  the  proceeding,  a  list  of  officials  expected  to  be 
involved  in  the  decisional  process.  The  exparte  rules  would  still  apply 
to  an  agency  official  involved  in  the  decisional  process  even  if  he  were 
not  on  such  a  list. 

Communications  solely  between  agency  employees  are  excluded  from 
the  section's  prohibition.  Of  course,  ex  parte  contacts  by  staff  acting 
a?  agents  for  interested  persons  outside  the  agency  are  clearly  within 
the  scope  of  the  prohibitions. 
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The  subsection  prohibits  an  ex  parte  communication  only  when  it  is 
"relevant  to  the  merits  of  the  proceeding/'  This  phrase  is  intended  to 
lx*  construed  broadly  and  to  include  more  than  the  phrase  ''fact  in 
issue"  currently  used  in  the  Administrative  Procedure  Act.  The  phrase 
excludes  procedural  inquiries,  such  as  requests  for  status  reports,  which 
will  not  have  any  effect  on  the  way  the  case  is  decided.  It  excludes 
general  background  discussions  about  an  entire  industry  which  do 
not  directly  relate  to  specific  ageny  adjudication  involving  a  member 
of  that  industry,  or  to  formal  rulemaking  involving  the  industry  as  a 
whole.  It  is  not  the  intent  of  this  provision  to  cut  an  agency  off  from 
access  to  general  information  about  nn  industry  that  an  agency  needs 
to  exercise  its  regulatory  responsibilities.  So  long  as  the  communica- 
tion containing  such  data  does  not  directly  discuss  the  merits  of  a 
pending  adjudication  it  is  not  prohibited  by  this  section. 

However,  a  request  for  a  status  report  or  a  background  discussion 
about  an  industry  may  in  effect  amount  to  an  indirect  or  subtle  effort 
to  influence  the  substantive  outcome  of  the  proceedings.  The  judgment 
will  have  to  be  made  whether  a  particular  communication  could  affect 
the  agency's  decision  on  the  merits.  In  doubtful  cases  the  agency  offi- 
cial should  treat  the  communication  as  ex  parte  so  as  to  protect  the 
integrity  of  the  decisionmaking  process. 

The  bill  also  prohibits  agency  officials  who  are  or  who  may  be  in- 
volved in  the  decisional  process  from  engaging  in  an  ex  parte  contact 
with  an  interested  person.  It  embodies  the  same  standards  as  are  pro- 
vided in  paragraph  (A)  of  new  subsection  (d)  (1)  of  section  557  con- 
cerning persons  outside  the  agency. 

If  an  ex  parte  communication  is  made  or  received  by  an  agency 
official,  he  must  place  on  the  proceeding's  public  record:  (1)  any 
illegal  written  communication,  (2)  a  memorandum  stating  the  sub- 
stance of  any  illegal  oral  communication,  and  (3)  any  oral  or  written 
statements  made  in  response  to  the  original  ex  parte  communication. 
The  ''public  record"  of  the  proceeding  means  the  public  docket  or 
equivalent  file  containing  all  the  material  relevant  to  the  case  readily 
available  to  the  parties  and  the  public  generally.  Material  may  be  part 
of  the  public  record  even  though  it  has  not  been  admitted  into  evidence. 

The  purpose  of  this  provision  is  to  notify  the  opposing  party  and 
the  public,  as  well  as  all  decisionmakers,  of  the  improper  contact  and 
give  all  interested  persons  a  chance  to  reply  to  anything  contained  in 
the  illegal  communication.  In  this  way  the  secret  nature  of  the  contact 
is  effectively  eliminated.  Agency  officials  who  make  an  ex  parte  contact 
are  under  the  same  obligation  to  record  it  publicly  as  when  an  agency 
official  receives  such  a  communication.  In  some  cases,  merely  placing 
the  ex  parte  communication  on  the  public  reord  will  not,  in  fact,  pro- 
vide sufficient  notice  to  all  the  parties.  In  the  Senate  report  (ben. 
lipt.  94-354)  on  S.  5  it  was  suggested  that  in  such  cases  each  agency 
should  consider  requiring  by  regulation  that  in  certain  cases  actual 
notice  of  the  ex  parte  communication  be  provided  all  parties. 

An  officer  presiding  over  the  agency  hearings  in  the  proceedings 
may  require  a  party  who  makes  a  prohibited  ex  parte  communica- 
tion to  show  cause  why  his  claim  or  interest  in  the  proceeding  should 
not  be  dismissed,  denied,  disregarded  or  otherwise  aversely  affected 
Wause  of  the  violation.  This  provision  parallels  the  amendment  pro- 
vided in  section  4(c)  of  the  bill  to  section  550(d),  which  authorizes 
an  agency  to  consider  a  violation  of  this  section  as  grounds  for  nil- 
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ing  against  a  party  on  the  merits.  The  new  language  insures  that  the 
record  of  the  proceeding  contains  adequate  information  about  the  vio- 
lation, The  presiding  officer  noed  not  require  a  party  committing  an 
ex  parte  contact  to  show  cause  in  every  instance  why  the  agency  should 
not  rule  against  him.  The  matter  rests  within  his  discretion. 

The  presiding  ollicer  should  require  such  a  showing  only  if  consist- 
ent with  the  interests  of  justice  and  the  policy  of  the  underlying  stat- 
utes. Thus  a  showing  should  be  required  where,  among  other  [actors, 
there  will  be  shown  to  have  been  made  knowingly,  but  not  where  the 
violation  was  clearly  inadvertent. 

The  bill  provides  that  the  prohibit  ions  against  ex  parte  communica- 
tions apply  as  soon  as  a  proceeding  is  noticed  for  a  hearing.  However, 
if  a  person  initialing  a  communciation  before  that  time  is  aware  that 
notice  of  the  hearings  will  be  issued,  the  prohibitions  would  apply 
from  the  time  the  person  gained  such  awareness.  An  agency  may 
require  that  the  provisions  of  this  section  apply  at  any  point  in  the 
proceedings  prior  to  issuance  of  the  notice  of  hearings. 

Subsection  (c)  of  section  4  of  the  bill  adds  a  definition  of  "ex  parte 
communication"  to  the  definitions  contained  in  the  Administrative 
Procedure  Act  in  section  551  of  title  5.  The  term  means  an  "oral  or 
written  communication  not  on  the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is  not  given.*'  A  communication 
is  not  ex  parte  if  either,  (1)  the  person  making  it  placed  it  on  the 
public  record  at  the  same  time  it  was  made,  or  (2)  all  parties  to  the 
proceeding  had  reasonable  advance  notice.  If  a  communication  falls 
into  either  one  of  these  two  categories,  it  is  not  ex  parte,  Where  ad- 
vance notice  is  given,  it  should  be  adequate  to  permit  other  parties  to 
prepare  a  possible  response  and  to  be  present  when  the  communica- 
tion is  made.  "Public  record''  means  the  docket  or  other  public  file  con- 
taining all  the  material  relevant  to  the  proceedings.  It  includes,  but 
is  not  limited  to.  the  transcript  of  the  proceedings,  material  that  lias 
been  accepted  as  evidence  in  the  proceeding,  and  the  public  fde  of  re- 
lated matters  not  accepted  as  evidence  in  the  proceeding.  An  individual 
who  writes  a  letter  concerning  the  merits  of  the  proceeding  to  a  com- 
missioner, and  who  places  a  copy  of  the  letter  at  the  same  time  in  the 
transcript  of  the  proceedings,  would  not  have  made  an  ex  parte  com- 
munication. However,  a  party  who  wrote  the  same  letter  and  sent  it 
only  to  a  commissioner,  would  have  committed  a  violation  of  the  sec- 
tion even  if  the  commissioner  subsequently  placed  the  letter  in  the 
public  record. 

Subsection  (c)  of  section  4  of  the  bill  amends  section  550(d)  of  title 
5,  so  as  to  authorize  an  agency  to  render  a  decision  adverse  to  a  party 
violating  the  prohibition  against  ex  parte  communications.  It  is  in- 
tended that  this  provisioin  apply  to  both  formal  parties,  and  to  inter- 
veners whose  interests  are  equivalent  to  those  of  a  party.  This  possible 
sanction  supplements  an  agency's  authority  to  censure  or  dismiss  an 
official  who  engages  in  a  nillegal  ex  parte  communication,  or  to  pro- 
hibit an  attorney  who  violates  the  section  from  practicing  before  the 
agency.  Such  an  adverse  decision  must  be  "consistent  with  the  interests 
of  justice  and  the  policy  of  the  underlying  statutes."  The  Senate  Re- 
port noted  that  one  example  would  be  an  instance  in  which  the  inter- 
ests of  justice  might  dictate  that  a  claimant  for  an  old  age  benefit  not 
lose  his  claim  even  if  he  violates  the  ex  parte  rules.  On  the  other  hand, 
where  two  parties  have  applied  for  a  license  and  the  applications  are 
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of  relatively  equal  merit,  an  agency  may  rule  against  a  party  who  ap- 
proached an  agency  head  in  an  ex  parte  manner  in  an  effort  to  win 
approval  of  his  license. 

The  subsection  specifies  that  an  agency  may  rule  against  a  party  for 
making  an  ex  parte  communication  only  where  the  party  made  the 
illegal  contact  knowingly.  An  inadvertent  ex  parte  contact  must  still 
he  remedied  by  placing  it  on  the  public  record.  If  the  agency  believes 
that  such  an  unintentional  ex  parte  contact  has  irrevocably  tainted  the 
proceeding:,  it  may  require  the  parties  to  make  a  new  record.  However, 
an  agency  should  not  definitively  rule  against  a  party  simply  because 
of  an  inadvertent  violation. 

Committee  Vote 

On  April  6, 197G,  the  Full  Committee  on  the  Judiciary  approved  the 
bill  H.R.  11656  by  voice  vote. 

CONCESIOX 

The  Committee  has  concluded  that  the  facts  developed  in  the  hear- 
ings on  the  bill  and  as  outlined  in  this  report  demonstrate  the  need  for 
legislative  action  with  reference  to  meetings  of  the  agencies  covered 
by  the  provisions  of  the  bill.  It  is  recommended  that  the  amended  bill 
be  considered  favorably. 

Cost 

(Rule  XII (7)  (a)  (1)  of  the  House  Rules) 

The  bill  does  not  provide  for  any  specific  new  government  programs. 
As  has  been  outlined  in  the  report,  the  bill  concerns  amendments  to  the 
law  concerning  administrative  procedures  and  adds  new  language  con- 
cerning ex  parte  communications  in  connection  with  adjudication  and 
formal  rule  making.  Other  than  outlined  below  and  in  the  Budget 
Office  estimate  it  is  not  contemplated  that  those  procedural  changes 
will  add  significant  cost  to  government  activity. 

The  ex  parte  provisions  of  the  legislation  should  result  in  no  addi- 
tional costs. 

Most  of  the  costs  incurred  in  connection  with  the  open  meeting  pro- 
visions will  be  for  the  clerical  and  administrative  work  they  require, 
and  it  is  estimated  that  such  costs  will  be  minimal. 

Under  the  bill,  the  agency  meetings  open  to  the  public  will  not  re- 
quire transcripts  or  electronic  recordings.  In  most  instances,  minutes 
are  already  taken  at  such  meetings,  so  the  only  additional  expense  will 
be  that  of  duplicating  one  or  more  sets  of  the  minutes  to  be  made  avail- 
able to  the  public.  (As  provided  in  the  bill,  a  member  of  the  public 
desiring  his  own  s?t  of  the  minutes  will  bear  the  expense  of  copying, 
unless  the  agency  deems  it  is  in  the  public  interest  to  supply  them  with- 
out cost.)  The  only  other  cost  of  an  open  meeting  under  this  legisla- 
tion is  that  of  the  public  announcement. 

An  agency  closing  a  portion  of  a  meeting  will  have  to  make  a  tran- 
script or  electronic  recording  thereof.  There  will  be  approximately  50 
covered  agencies  and  the  cost  should  therefore  be  directly  proportional 
to  the  number  of  closed  meetings.  This  cost  could  be  further  reduced 
if  an  electronic  recording  device,  rather  than  stenographic  notation, 
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is  used.  The  cost  of  electronic  recording  equipment  is  estimated  at  a 
IV w  thousand  dollars  per  covered  agency.  The  cost  of  transcription  will 
be  borne  in  large  measure  by  members  of  the  public  requesting  copies 
of  transcripts. 

Statement  Uxder  Clause  2(1)  (3)  and  Clause  2(1)  (4)  of  Rule  XI 
of  the  Rules  of  the  House  of  Representatives 

a.  oversight  statement 

This  report  embodies  the  findings  and  recommendations  of  the  Sub- 
committee on  Administrative  Law  and  Governmental  Relations  pur- 
suant to  its  oversight  responsibility  over  administrative  procedures  of 
the  Federal  Government  and  its  jurisdiction  over  the  Administrative 
Procedure  Act  as  codified  in  title  5,  United  States  Code,  pursuant  to 
the  procedures  relating  to  oversight  under  Rule  VI  (b)  of  the  Rules  of 
the  Committee  on  the  Judiciary,  and  the  committee  has  determined 
that  legislation  should  be  enacted  as  set  forth  in  the  amended  bill. 

B.  BUDGET  STATEMENT 

As  has  been  indicated  in  the  committee  statement  as  to  cost  made 
pursuant  to  Rule  XIII(7)  (a)  (1)  the  bill  concerns  administrative 
procedure  and  requirements  concerning  meetings  of  the  agencies  cov- 
ered by  the  bill.  Other  than  as  required  by  the  items  of  expense  re- 
ferred to  in  the  attached  estimate  of  the  Congressional  Budget  Office, 
the  bill  should  not  involve  new  budget  authority  or  require  apprecia- 
ble new  or  increased  tax  expenditures  as  contemplated  by  Clause  2(1) 
(3)(B)  of  Rule  XI. 

C.  ESTIMATE  OF  THE  COXGRESSIOXAL  BUDGET  OFFICE 

The  estimate  or  comparison  was  received  from  the  Director  of  the 
Congressional  Budget  Office,  as  referred  to  in  subdivision  (C)  of 
Clause  2(1)  (3)  of  House  Rule  XI,  by  the  Commission  on  Government 
Operations  and  is  set  forth  below.  Unless  otherwise  stated,  all  figures 
represent  cumulative  totals  for  the  approximately  50  agencies  covered 
by  the  open  meeting  provisions  of  the  bill : 

Cost  Estimate 

Any  pro  jections  of  the  costs  of  the  "Sunshine  Act"  has  to  be  tenta- 
tive since  the  number  of  recording  devices  it  will  be  necessary  to  buy 
and  the  amount  of  clerical  time  involved  is  difficult  to  estimate.  With 
this  limitation,  the  costs  of  making  the  proceedings  of  closed  meetings 
available  to  the  public  could  be  $30,000  for  new  recording  equipment 
and  $130,000  annually  for  additional  clerical  help.  Assuming  a  start- 
ing date  of  July  1, 1977,  the  budget  impact  would  be  : 


Transition  quarter   1  62,  500 

Fiscal  year  1977   130,000 

Fiscal  year  1978   2 138,  000 

Fiscal  year  1979   143,  000 

Fiscal  year  1980   1.12,  000 

Fiscal  year  1981   160,  000 


1  $30,000  for  recording  devices,  25  percent  of  $130,000  in  personnel  costs. 

2  Salaries  are  tied  to  the  changes  in  the  CPI  at  a  5-percent  real  growth  rate  in  GXP. 
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Basis  of  Estimate 

The  cost  of  a  conference  recording  device  should  be  about  $400.  This 
analysis  has  assumed  that  half  of  the  fifty  or  so  agencies  in  question 
will  purchase  one  new  recording  machine,  and  that  the  other  half  will 
require  two. 

As  for  hiring  additional  clerical  help,  the  assumption  here  is  that 
one-quarter  of  the  fifty  agencies  will  do  so  at  an  average  salary  of 
§10,000  annually.  If  Congressional  expectations  that  there  will  be  few 
closed  meetings  are  realized,  this  estimate  on  personnel  could  be  on 
the  high  side  of  the  spectrum. 

Estimate  Comparison 

Senate  Report  9-1-354  estimates  that  the  cost  per  agency  will  be  a 
few  thousand  dollars.  The  CBO  cost  projections  are  also  in  that  range. 

D.  OVERSIGHT  FINDINGS  AND  RECOMMENDATIONS  OF  THE  COMMITTEE  ON 
( ! ( >VEKN MENT  OPERATI OXS 

Xo  findings  or  recommendations  of  the  Committee  on  Government 
Operations  were  received  as  referred  to  in  subdivision  (D)  of  clause 
2(1)  (3)  of  House  Rule  XI,  however,  the  committee  did  have  the  ad- 
vantage of  the  material  contained  in  that  Committee's  Legislative  re- 
port, H.  Rept.  Xo.  94880,  Part  I,  on  this  bill. 

Inflationary  Impact 

In  compliance  with  clause  (1)  (4)  of  House  Rule  XI  it  is  stated 
that  enactment  of  this  legislation  will  have  no  inflationary  impact  on 
prices  and  costs  in  the  operation  of  the  national  economy.  The  bill  pro- 
vides for  the  procedural  matters  referred  to  above.  It  does  not  provide 
for  any  new  programs. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  Omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

Title  5,  United  States  Code 

>r.  *****  * 

CHAPTER  5 — ADMINISTRATIVE  PROCEDURE 

SUBCHAPTER  I — GENERAL  PROVISIONS 

Sec. 

500.  Administrative  practice;  general  provisions. 

501.  Advertising  practice ;  restrictions. 

502.  Administrative  practice;  Reserves  and  National  Guardsmen. 
."><).'{.    Witness  fees  and  allowances. 
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SUBCHAPTER  II — ADMINISTRATIVE  l'K<  K3EDURE 

551.  Definitions. 

552.  Public  information  :  agency  rules,  opinions,  orders,  records  and  proceeding!!. 
552a.  Records  about  individuals. 

552  b.  Open  meet  hips. 

553.  Rule  making. 

554.  Adjudications. 

555.  Ancillary  matters. 

550.    Bearings;  presiding  employees:  powers  and  duties;  burden  of  proof; 
evidence  ;  record  as  basis  of  decision. 

557.  Initial   decisions:    conclusiveness;   review   by  agency;   submissions:  by 

parties  ;  contents  of  decisions  ;  record. 

558.  Imposition  of  sanctions;  determination  of  applications  for  licenses;  sus- 

pension, revocation,  and  expiration  of  licenses. 

559.  Effect  on  other  laws ;  effect  of  subsequent  statute. 

SUBCHAPTER  III— ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

571.  Purpose. 

572.  Definitions. 

573.  Administrative  Conference  of  the  United  States. 
"74.    Powers  and  duties  of  the  Conference. 

"75.    Organizations  of  the  Conference. 
576.  Appropriations. 

*  *  *  *  *  *  * 

SUBCHAPTER  II — ADMINISTRATIVE  PROCEDURE 

§  551.  Definitions 

For  the  purpose  of  this  subchapter — 
*  *  * 

*  *  *  *  *  *  * 

(12)  "agency  proceedings"  means  an  agency  process  as  defined 
by  paragraphs  (5),  (7),  and  (9)  of  this  section;  [and] 

(13)  "agency  action''  includes  the  whole  or  a  part  of  an  agency 
rule,  order,  license,  sanction,  relief,  or  the  equivalent  or  denial 
thereof,  or  failure  to  act[ J  /  and 

(llf)  uex  parte  communication'1''  means  an  oral  or  written  com- 
munication not  on  the  public  record  with  respect  to  which  reason- 
able prior  notice  to  all  parties  is  not  given. 
******* 

§  552.   Public  information ;  agency  rules,  opinions,  ordars  records, 
and  proceedings 

(a)  *  *  * 

******* 

(b)  This  section  does  not  apply  to  matters  that  are — 

^-j^  *  *  * 

[(3)  specifically  exempted  from  disclosure  by  statute:] 

(3)  required  or  permitted  to  be  withheld  from  the  public  by 
any  statute  establishing  particular  criteria  or  referring  to  paHicu- 
lar  types  of  information; 

******* 
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§  552b.   Open  Meetings 

(a)  For  purposes  of  this  section — 

(1)  the  term  "agency"  means  the  Federal  Election  Commission 
and  any  agency,  as  defined  in  section  552(e)  of  this  title,  headed 
by  a  collegial  body  composed  of  two  or  more  individual  members, 
a  majority  of  whom  are  appointed  to  such  position  by  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate,  and  includes  any 
subdivision  thereof  authorized  to  act  on  behalf  of  the  agency; 

(2)  the  term  "meeting"  means  an  assembly  or  simultaneous  com- 
munication conceiving  the  joint  conduct  or  disposition  of  agency 
business  by  two  or  more,  but  at  least  the  number  of  individual 
agency  members  required  to  take  action  on  behalf  of  the  agency, 
but  does  not  include  meetings  required  or  permitted  by  subsection 
(d) ;  and 

(3)  the  term  "member"  means  an  individual  who  belongs  to 
a  collegial  body  lieading  an  agency. 

(b)  (1)  Members  as  described  in  subsection  (a)  (2)  shall  not  jointly 
conduct  or  dispose  of  agency  business  without  complying  with  subsec- 
tions (b)  through  (g). 

(2)  Except  as  provided  in  subsection  (c),  every  portion  of  every 
meeting  of  an  agency  shall  be  open  to  public  observation. 

(c)  Except  in  a  case  where  the  agency  finds  that  the  public  interest 
requires  otherwise,  subsection  (b)  shall  not  apply  to  any  portion  of  an 
agency  meeting  and  the  requirements  of  subsections  (d)  and  (e)  shall 
not  apply  to  any  information  pertaining  to  such  meeting  ot  he  noise 
required  by  this  section  to  be  disclosed  to  the  public,  where  tlie  agency 
properly  determines  that  such  portion  or  portions  of  its  meeting  or  the 
disclosure  of  such  information  is  likely  to — 

(7)  disclose  matters  (A)  specifically  authorized  under  critc ri la 
established  by  an  Executive  order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy  and  (B)  in  fact  properly 
classified  pursuant  to  such  Executive  order; 

(2)  relate  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency ; 

(3)  disclose  information  required  or  permitted  to  be  withheld 
from  the  public  by  any  statute  establishing  particular  criteria  or 
referring  to  particular  types  of  information; 

(Ii)  disclose  trade  secrets  and  com/mercial  or  financial  informa- 
tion obtained  from  a  person  and  privileged  or  confidential; 

(5)  involve  accusing  any  person  of  a  &%'vme,  or  formally  cen- 
suring any  person; 

(6)  disclose  information  of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy/; 

(7)  disclose  investigatory  records  compiled  for  law  enforcement 
purposes,  or  information  which  if  written  would  be  contained  in 
such  records,  but  only  to  the  extent  that  the  production  of  such 
records  or  information  would  (A)  interfere  with  enforcement 
proceedings,  (B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication,  (C)  constitute  an  unwarranted  invasion  of 
personal  privacy,  (D)  disclose  the  identity  of  a  confidential  source 
and,  in  the  case  of  a,  record  compiled  by  a  criminal  law  enforce- 
ment authority  in  the  course  of  a  criminal  investigation,  or  by  an 
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agency  conducting  a  lawful  national  security  intelligence  imesti- 
gation,  confidential  information  furnished  only  by  the  confidential 
source ,  (E)  disclose  investigative  techniques  and  procedures,  or 
(F)  endanger  tlie  life  or  physical  safety  of  law  enforcement 
personnel; 

(8)  disclose  information  contained  in  or  related  to  examina- 
tion, operating,  or  condition  reports  prepared  by,  on  behalf  of,  or 
for  the  use  of  an  agency  responsible  for  the  regulation  or  super- 
vision of  financial  institutions; 

(9)  disclose  information  the  premature  disclosure  of  which 
would — 

(^1)  in  the  case  of  an  agency  whwh  regulates  currencies, 
securities,  commodities,  or  financial  institutions,  be  likely  to 
(i)  lead  to  significant  financial  speculation,  or  (ii)  signifi- 
cantly endanger  the  stability  of  any  financial  institution;  or 

(B)  in  tlie  case  of  any  agency,  be  likely  to  significantly 
frustrate  implementation  of  a  proposed  agency  action,  except 
that  this  subparagraph  shall  not  apply  in  any  instance  after 
the  content  or  nature  of  the  proposed  agency  action  has  been 
disclosed  to  the  public  by  the  agency,  unless  the  agency  is 
required  by  law  to  make  such  disclosure  prior  to  taking  final 
agency  action  on  such  proposal,  or  after  the  agency  publishes 
or  serves  a  substantive  rule  pursuant  to  section  553(d)  of  this 
title;  or 

(10)  specifically  concern  the  agency'' s  issuance  of  a  subpena,  or 
the  agency }s  participation  in  a  civil  action  or  proceeding,  an  action 
in  a  foreign  court  or  international  tribunal,  or  an  arbitration,  or 
the  initiation,  conduct,  or  disposition  by  the  agency  of  a  particu- 
lar case  of  formal  agency  adjudication  pursuant  to  the  procedures 
hi  section  554  °f  this  title  or  otherwise  involving  a  determination 
on  the  record  after  opportunity  for  a  liearing. 

(d)  (1)  Action  under  subsection  (c)  to  close  a  portion  or  portions 
of  an  agency  meeting  shall  be  taken  only  when  a  majority  of  the  entire 
membership  of  the  agency  votes  to  take  such  action.  A  separate  vote  of 
tlie  agency  members  sliall  be  taken  with  respect  to  each  agency  meet- 
ing a  portion  or  portions  of  which  are  proposed  to  be  closed  to  the 
public  pursuant  to  subsection  (c).  A  single  vote  may  be  taken  with 
respect  to  a  series  of  portions  of  meetings  which  are  proposed  to  be 
closed  to  the  public,  or  with  respect  to  any  information  concerning 
such  series,  so  long  as  each  portion  of  a  meeting  in  such  series  involves 
the  same  particular  matters,  and  is  sclieduled  to  be  held  no  m,ore  than 
thirty  days  after  the  initial  portion  of  a  meeting  in  such  series.  The 
vote  of  each  agency  member  participating  in  such  vote  sliall  be  recorded 
and  no  proxies  shall  be  allmved. 

(2)  Whenever  any  person  whose  interests  may  be  directly  affected  by 
a  portion  of  a  meeting  requests  that  the  agency  close  such  portion  to  the 
public  for  any  of  the  reasons  referred  to  in  paragraph  (5),  (6),  or  (7) 
of  subsection  (c) ,  the  agency,  upon  request  of  any  one  of  its  members, 
shall  vote  by  recorded  vote  whether  to  close  such  meeting. 

(3)  Within  one  day  of  any  vote  taken  pursuant  to  paragraph  (1)  or 
(£),  the  agency  shall  make  publicly  available  a  written  copy  of  such 
vote  reflecting  the  vote  of  each  member  on  the  question.  If  a  portion  of 
a  meeting  is  to  be  closed  to  the  public,  the  agency  shall,  within  one  day 
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of  the  vote  taken  pursuant  to  paragraph  (1)  or  (2)  of  this  subsection, 
make  publicly  available  a  full  written  explanation  of  its  action  closing 
the  portion  together  with  a  list  of  all  persons  expected  to  attend  the 
meeting  and  their  affiliation. 

(4)  Any  agency,  a  majority  of  whose  meetings  may  properly  be 
closed  to  the  public  pursuant  to  paragraph  (4),  (8),  (9)  (A),  or  (10) 
of  subsection  (c),or  any  combination  thereof,  may  provide  by  regula- 
tion for  the  closing  of  such  meetings  or  portions  thereof  in  the  event 
that  a  majority  of  the  members  of  the  agency  votes  by  recorded  vote  at 
the  beginning  of  such  meeting,  or  portion  thereof,  to  close  the  exempt 
portion  or  portions  of  the  meeting,  and  a  copy  of  such  vote,  reflecting 
the  vote  of  each  member  on  the  question,  is  made  available  to  the  public. 
The  provisions  of  paragraphs  (1),  (2),  and  (3)  of  this  subsection  and 
subsection  (e)  shall  not  apply  to  any  portion  of  a  meeting  to  which 
such  regulations  apply :  Provided,  That  the  agency  shall,  except  to  the 
extent  that  such  information  is  exempt  from  disclosure  under  the  pro- 
visions of  subsection  (c) ,  provide  the  public  with  public  announeement 
of  the  date,  place,  and  subject  matter  of  the  meeting  and  each  portion 
thereof  at  the  earliest  practicable  time  and  in  no  case  later  than  the 
commencement  of  the  meeting  or  portion  in  question. 

(e)  In  the  case  of  each  meeting,  the  agency  shall  make  public  an- 
nouncement, at  least  one  week  before  the  meeting*  of  the  date,  place, 
and  subject  matter  of  the  meeting,  ichether  it  is  to  be  open  or  closed  to 
the  public,  and  the  name  and  phone  number  of  the  official  designate  d 
by  the  agency  to  respond  to  requests  for  information  about  the  meeting. 
Su6h  announcement  shall  be  made  unless  a  majority  of  the  members  of 
the  agency  determines  by  a  recorded  vote  that  agency  business  requires 
that  such  meeting  be  called  at  an  earlier  date,  in  which  case  the  agency 
shall  make  public  announcement  of  the  date,  place,  and  subject  matti  r 
of  such  meeting,  and  ichether  open  or  closed  to  the  public,  at  the  ear- 
liest practicable  time  and  in  no  case  later  than  the  commencement  of 
the  meeting  or  portion  in  question.  Tlie  time,  place,  or  subject  matter  of 
a  meeting,  or  the  determination  of  the  agency  to  open  or  close  a  meet- 
ing, or  portion  of  a  meeting,  to  the  public,  may  be  changed,  following 
the  public  announcement  required  by  this  paragraph  only  if  (1)  a 
majority  of  the  entire  membership  of  tlie  agency  determines  by  a  re- 
corded rote  that  agency  business  so  requires  and,  that  no  earlier  an- 
nouncement of  the  change  was  possible,  and  (2)  the  agency  publicly 
announces  such  change  and  the  rote  of  each  membe r  upon  such  change 
at  the  earliest  practicable  time  and  in  no  case  later  than  the  commence- 
ment of  the  meeting  or  portion  in  question. 

(f)  (1)  A  complete  transcript  or  electronic  recording  adequate  to 
record  fully  the  proceedings  shall  be  made  of  each  meeting,  or  portion 
o  f  a  iik  i  ting,  closed  to  the  public,  except  for  a  meeting,  or  portion  of  a 
/nesting,  closed  to  tlie  public  pursuant  to  paragraph  (10)  of  sub- 
section (c).  The  agency  shall  make  promptly  available  to  the  public* 
in  a  location  easily  accessible  to  the  public,  the  compete  transcript 
or  ,  leetronic  recording  of  the  discussion  at  such  meeting  o  f  any  item 
on  the  agenda*  or  of  the  testimony  of  any  witness  received  at  such 
meeting,  except  for  such  portion  or  portions  of  such  discussion  or 
testimony  as  the  agency  determines  to  contain,  information  specified 
in  paragraphs  (1)  through  (10)  of  subsection  (c).  Copies  of  such 


29 


transcript,  or  a  transcription  of  such  electronic  recording  disclosing 
the  identity  of  each  speaker,  shall  he  furnished  to  any  person  at  no 
(//■cater  than  the  actual  cost  of  duplication  or  transcription  or,  if  in  the 
public  interest,  at  no  cost.  The  agency  shall  maintain  a  complete  ver- 
batim, copy  of  the  transcript,  or  a  complete  electronic  recording  of  each 
meeting,  or  portion  of  a  meeting,  closed  to  the  public,  for  a  period  of  at 
h ast  two  years  after  such  meeting,  or  until  one  year  after  the  conclu- 
sion of  any  agency  proceeding  with  respect  to  which  the  meeting,  or 
a  portion  thereof,  was  held,  whichever  occurs  later. 

(2)  Written  minutes  shall  be  made  of  any  agency  meeting,  or  por- 
tion thereof,  which  is  open  to  the  public.  The  agency  shall  make  such 
minutes  promptly  available  to  tJie  public  in  a  location  easily  accessible 
to  the  public,  and  shall  maintain  such  minutes  for  a  period  of  at  least 
two  years  after  such  meeting.  Copies  of  such  minutes  shall  be  fur- 
nished to  any  person  at  no  greater  than  the  actual  cost  of  duplication 
thereof  or,  if  in  the  public  interest,  at  no  cost. 

(g)  Each  agency  subject  to  the  requirements  of  this  section  shall, 
within  180  days  after  the  date  of  enactment  of  this  section,  following 
consultation  with  the  Office  of  the  Chairman  of  the  Administrative 
Conference  of  the  United  States  and  published  notice  in  the  Federal 
Register  of  at  least  thirty  days  and  opportunity  for  written  com- 
ment by  any  persons,  promulgate  regulations  to  implement  the  re- 
quirements of  subsections  (b)  through  (/)  of  this  section.  Any  person 
may  bring  a  proceeding  in  the  United  States  District  Court  for  the 
District  of  Columbia  to  require  an  agency  to  promulgate  such  regu- 
lations if  such  agency  has  not  promulgated  such  regulations  within 
the  time  period  specified  herein.  Subject  to  any  limitations  of  time 
therefor  provided  by  law,  any  person  may  bring  a  proceeding  in  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  to  set 
aside  agency  regulations  issued  pursuant  to  this  subsection  that  are 
not  in  accord  with  the  requirements  of  subsections  (b)  through  (f) 
of  this  section,  and  to  require  the  promulgation  of  regulations  that 
arc  in  accord  with  such  subsections. 

(h)  The  district  courts  of  the  United  States  have  jurisdiction  to 
enforce  the  requiretnents  of  subsections  (b)  through  (/)  of  this  section. 
Sue])  actions  may  be  brought  by  any  person  against  an  agency  prior  to, 
or  within  sixty  days  after,  the  meeting  out  of  which  the  "violation  of 
this  section  arises,  except  that  if  public  announcement  of  such  meeting 
is  not  initially  provided  by  the  agency  in  accordance  with  the  require- 
ments of  this  section,  such  action  may  be  instituted  pursuant  to  this  sec- 
tion at  any  time  prior  to  sixty  days  after  any  public  announcement  of 
such  meeting.  Such  actions  may  be  brought  in  the  district  court  of  the 
United  States  for  the  district  in  which  the  agency  meeting  is  held,  or 
in  the  District  Court  for  the  Distinct  of  Columbia,  or  where  the  agency 
in  question  has  its  headquarters.  In  such  actions  a  defendant  shall 
serve  his  answer  within  twenty  days  after  the  service  of  the  complaint, 
but  such  time  may  be  extended  by  the  court  for  up  to  twenty  additional 
days  upon  a  showing  of  good  cause  therefor.  The  burden  is  on  the  de- 
fendant to  sustain  his  action.  In  deciding  such  cases  the  court  may  ex- 
amine in  camera  any  portion  of  a  transcript  or  electronic  recording  of 
a  meeting  closed  to  the  public,  and  may  take  such  additional  evidence 
as  it  deems  necessary.  The  court,  having  due  regard  for  orderly  admin- 
istration and  the  public  interest,  as  well  as  the  interests  of  the  party, 
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may  grant  such  equitable  relief  as  it  deems  appropriate,  including 
granting  an  injunction  against  future  violations  of  this  section,  or 
ordering  the  agency  to  make  available  to  the  public  such  portion  of 
the  transcript  or  electronic  recording  of  a  meeting  as  is  not  authorized 
to  be  withheld  under  subsection  (c)  of  this  section.  Nothing  in  this 
section  confers  jurisdiction  on  any  distinct  court  acting  solely  under 
this  subsection  to  set  aside,  enjoin  or  invalidate  any  agency  action 
taken  or  discussed  at  an  agency  meeting  out  of  which  the  violation  of 
this  section  arose. 

(i)  The  court  may  assess  against  any  party  reasonable  attorney 
fees  and  other  litigation  costs  reasonably  incurred  by  any  other  party 
ivho  substantially  prevails  in  any  action  brought  in  accordance  with 
the  provisions  of  subsection  (g)  or  (A)  of  this  section,  except  tliat  costs 
may  be  assessed  against  the  plaintiff  only  where  the  court  finds  that 
tlie  suit  was  initiated  by  the  plaintiff  primarily  for  frivolous  or  dila- 
tory purposes.  In  the  case  of  assessment  of  costs  against  an  agency,  the 
costs  may  be  assesed  by  the  court  against  the  United  State  s. 

(j)  Each  agency  subject  to  the  requirements  of  this  section  shall 
annually  report  to  Congress  regarding  its  compliance  with  such 
requirements,  including  a  tabulation  of  the  total  number  of  agency 
meetings  open  to  the  public,  the  total  number  of  meetings  closed  to 
the  public,  the  reasons  for  closing  such  meetings,  and  a  description 
of  any  litigation  brought  against  the  agency  under  this  section,  includ- 
ing any  costs  assessed  against  the  agency  in  such  litigation  {whether 
or  not  paid  by  the  agency) . 

(k)  Except  as  specifically  provided  in  this  section,  nothing  herein 
expands  or  limits  the  present  rights  of  any  person  under  section  ou.i 
of  this  title,  except  that  the  provisions  of  this  Act  shall  govern  in 
the  case  of  any  request  made  pursuant  to  such  action  to  copy  or  inspect 
the  transripts  or  electronic  recordings  described  in  subsection  (/)  of 
this  section.  The  requirements  of  chapter  33  of  title  44-  United  States 
Code,  shall  not  apply  to  the  transcripts  and  electronic  recordings  de- 
scribed in  subsection  (/)  of  this  section. 

(I)  This  section  does  not  constitute  authority  to  withhold  any  in- 
formation from  Congress,  and  does  not  authorize  the  closing  of  any 
agency  meeting  or  portion  thereof  otherwise  required  by  law  to  be 
open. 

(m)  Nothing  in  this  section  authorizes  any  agency  to  withhold  from 
any  individual  any  record,  including  transcripts  or  electronic  record- 
ings required  by  this  Act.  which  is  otherwise  accessible  to  such  individ- 
ual under  section  5-rj2a  of  this  title. 

(«)  In  the  event  that  any  meeting  is  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  as  well  as  the  provisions  of  this  sec- 
tion, the  provisions  of  this  section  shall  govern. 

******* 
§556.    Hearings;    presiding   employees;    powers   and  duties; 
burden  of  proof ;  evidence ;  record  as  basis  of  decision 

(a)  *  *  * 

*  *  *  *  *  *  * 

(d)  Except  as  otherwise  provided  by  statute,  the  proponent  of  a  rule 
or  order  has  the  burden  of  proof.  Any  oral  or  documentary  evidence 
may  be  received,  but  the  agency  as  a  matter  of  policy  shall  provide 
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for  the  exclusion  of  irrelevant,  immaterial,  or  unduly  repetitions  evi- 
dence. A  sanction  may  not  be  imposed  or  rule  or  order  issued  except 
on  consideration  of  the  whole  record  or  those  parts  thereof  cited  by  a 
party  and  supported  by  and  in  accordance  with  the  reliable,  probative, 
and  substantial  evidence.  The  agency  may,  to  the  extent  consistent  with 
the  interests  of  justice  and  the  'policy  of  the  underlying  statutes  ad- 
ministered by  the  agency,  consider  a  violation  of  section  5-j7(d)  of  this 
title  sufficient  grounds  for  a  decision  adverse  to  a  person,  or  party 
who  has  committed  such  violation  or  caused  such  violation  to  occur. 
A  party  is  entitled  to  present  his  case  or  defense  by  oral  or  documen- 
tary evidence,  to  submit  rebuttal  evidence,  and  to  conduct  Midi  cross- 
examination  as  may  be  required  for  a  full  and  true  disclosure  of  the 
facts.  In  rule  making  or  determining  claims  for  money  or  benefits  or 
applications  for  initial  licenses  an  agency  may,  when  a  party  will  not 
be  prejudiced  thereby,  adopt  procedures  for  the  submission  of  all  or 
part  of  the  evidence  in  written  form. 

******* 

§557.   Initial  decisions;  conclusiveness;  review  by  agency;  sub- 
missions by  parties;  contents  of  decisions;  record 

(a)  *  *  * 

(el)  (1)  In  any  agency  proceeding  which  is  subject  to  subsection  (a) 
of  this  section,  except  to  the  extent  required  for  the  disposition  of  ex 
parte  matters  as  authorized  by  law — 

(A)  no  interested  person  outside  the  agency  shall  make  or  cause 
to  be  made  to  any  member  of  the  body  comprising  tlie  agency,  ad- 
ministrative law  judge,  or  other  employee  who  is  or  may  reason- 
ably be  expected  to  be  involved  in  the  decisional  process  of  the 
proceeding,  an  ex  parte  communication  relative  to  the  merits  of 
the  proceeding ; 

(B)  no  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  in  volved  in  the  decisional  process  of  the  proceeding, 
shall  make  or  cause  to  be  made  to  any  interested  person  outside  the 
agency  an  ex  parte  communication  relative  to  the  merits  of  the 
proceeding ; 

(C)  a  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  in  volved  in  the  decisioncd  process  of  such  proceeding 
who  receives,  or  who  makes  or  causes  to  be  made,  a  communica- 
tion prohibited  by  this  subsection  shall  place  on  the  public  record 
of  the  proceeding : 

(i)  all  such  written  communications y 

( ii)  memoranda  stating  the  substance  of  all  such  oral  com- 
munications; and 

(Hi)  cdl  written  responses,  and  memoranda  stating  the  sub- 
stance of  all  oral  responses,  to  the  materials  described  in 
clauses -(i)  and  (ii)  of  this  subparagraph  ; 

(D)  in  the  event  of  a  communication  prohibited  by  this  subsec- 
tion and  made  or  caused  to  be  made  by  a  party  or  inieresteel  per- 
son, the  agency,  administrative  law  judge,  or  other  employee  pre- 
siding at  the  hearing  may.  to  the  extent  consistent  with  the  inter- 
ests of  justice  and  the  policy  of  the  underlying  statutes,  require 
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the  person  or  party  to  shoic  cause  why  his  claim  or  interest  in  the 
proceeding  should  not  be  dismissed,  denied,  disregarded,  or  other- 
wise adversely  affected  on  account  of  such  violation;  and 

(E)  the  prohibitions  of  this  subsection  shall  apply  .beginning 
at  such  time  as  the  agency  may  designate,  but  in  no  case  shall 
they  begin  to  apply  later  than  tlie  time  at  which  a  proceeding 
is  noticed  for  hearing  unless  the  person  responsible  for  the  com- 
munication has  knowledge  that  it  will  l><  noticed,  in  which  case 
the  prohibitions  shall  apply  beginning  at  the  time  of  his  acquisi- 
tion of  such  knowledge. 
(2)  This  section  does  not  constitute  authority  to  withhold  informa- 
tion from  Congress. 

******* 


Section  410  of  Title  39,  United  States  Code 

§  410.    Application  of  other  laws 

(a)  Except  as  provided  by  subsection  (b)  of  this  section,  and  ex- 
cept as  otherwise  provided  in  this  title  or  insofar  as  such  laws  remain 
in  force  as  rules  or  regulations  of  the  Postal  Service,  no  Federal  law 
dealing  with  public  or  Federal  contracts,  property,  wTorks,  officers, 
employees,  budgets,  or  funds,  including  the  provisions  of  chapters  5 
and  7  of  title  5,  shall  apply  to  the  exercise  of  the  powers  of  the  Postal 
Service. 

(1))  The  following  provisions  shall  apply  to  the  Postal  Service: 

(1)  Section  552  (public  information),  section  552a  (records- 
about  individuals),  section  552b  (open  meetings),  section  3110 
(restrictions  on  employment  of  relatives),  section  3333  and  chap- 
ters 71  (employee  policies)  and  73  (suitability,  security,  and  con- 
duct of  employees),  and  section  5532  (dual  pay)  of  title  5,  except 
that  no  regulation  issued  under  such  chapters  or  sections  shall 
apply  to  the  Postal  Service  unless  expressly  made  applicable; 
******* 

Overseas  Private  Investment  Corporation, 

Washitigton,  B.C.,  April  5,  1976. 

Hon.  Peter  W.  "Rodino,  Jr., 

Chairman ,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mi:.  Chairman:  The  Overseas  Private  Investment  Corpora- 
t  ion  (OPIC)  offers  the  following  additional  comments  regarding  H.R. 
11656,  the  Government  in  the  Sunshine  Act  (the  "bill"). 

Comments  by  OPIC  regarding  the  bill  were  previously  submitted 
to  the  Subcommittee  on  Government  Information  and  Individual 
Rights,  Committee  on  Government  Operations,  by  letter  dated  Novem- 
ber 20,  1075,  a  copy  of  which  is  included  in  the  report  of  the  hearings 
before  the  Subcommittee.  As  the  bill  was  referred  from  the  Govern- 
ment Operations  Committee,  there  were  several  provisions  that  were 
of  serious  concern  to  OPIC.  We  believe  some  of  these  provisions  have 
been  improved.  Nevertheless,  the  following  matters  remain  of  serious 
concern  to  us. 
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COMMENTS  OF  SPECIFIC  PROVISIONS 

1.  Closing  Nettings  by  Regulation.-- Section  3(d)  (4)  of  the  bill  au- 
thorizes agencies  to  adopt  regulations  for  the  closing  of  portions  of 
meetings  whenever  a  majority  of  the  meetings  of  such  agency  may 
properly  be  closed  to  the  public  pursuant  to  paragraphs  (4),  (8),  (9) 
(A)  or  (10)  of  Subsection  (c).  This  section  does  not  authorize  the 
adoption  of  such  regulations  whenever  the  majority  of  such  meetings 
would  properly  be  closed  under  paragraph  (1)  ;  i.e.,  whenever  such 
meetings  would  involve  the  discussion  of  information  kept  secret  for 
reasons  of  national  security.  OPIC  believes  that  this  is  an  error  that 
should  be  corrected.  . 

Of  the  forty-seven  agencies  that  the  Senate  Keport  identifies  as 
being  subject  to  the  provisions  of  section  201  (section  3  of  the  com- 
panion biil),  only  a  small  minority  would  have  the  need  to  use  with 
any  frequency  information  classified  for  reasons  of  national  security 
OPIC  is  one  of  the  few  such  agencies  which  need  to  use  classified 
information  to  the  extent  that  a  substantial  portion  of  its  meetings 
would  be  closed  because  the  meetings  would  involve  discussions  of 
classified  information. 

OPIC's  functions  are  an  integral  part  of  the  foreign  relations  of 
the  United  States.  Information  properly  kept  secret  for  reasons  of 
foreign  relations  is  discussed  in  most  meetings  of  OPIC's  Board  of 
Directors  in  connection  with  the  Board's  determination  of  policy  issues 
with  respect  to  OPIC's  operations,  the  review  of  policy  issues  in  proj- 
ects to  be  considered  by  the  Board  of  Directors  and  the  review  of 
events  regarding  actual  or  potential  claims  under  OPIC  insurance 
contracts  or  events  that  would  affect  an  OPIC-financed  project. 

Since  the  majority  of  the  meetings  of  OPIC's  Board  of  Directors, 
or  portions  thereof,  could  properly  be  closed  to  the  public  for  reasons 
of  national  security,  OPIC's  inability  to  adopt  regulations  pertain- 
ing to  the  closing  of  meetings  under  such  circumstances  would  consti- 
tute an  additional  and  unwarranted  administrative  burden.  This  is 
especially  true  because  the  need  to  discuss  classified  information  can- 
not regularly  be  predicted  in  advance  of  a  scheduled  meeting,  may 
necessitate  special  meetings  on  short  notice,  and,  in  the  case  of  meet- 
ings of  OPIC's  Board  of  Directors,  may  not  arise  until  after  the  meet- 
ing commences. 

2.  Requirement  of  a  Verbatim  Transcript  of  Closed  Meetings. — 
OPIC  still  objects  to  the  inclusion  in  the  bill  of  the  provisions  requir- 
ing that  a  mandatory  transcript  be  made  of  each  meeting,  or  portion 
thereof,  closed  to  the  public.  As  long  as  the  transcript  requirement 
remains,  the  provisions  of  the  bill  permitting  the  closure  of  meetings 
do  not  provide  adequate  protection  from  public  disclosure  of  informa- 
tion discussed  at  meetings.  The  exemptions  merely  provide  standards 
to  be  used  in  determining  whether  any  information  to  be  discussed 
at  a  meeting  is  of  such  a  nature  as  to  justify  withholding  it  from  the 
public.  Since  the  bill  provides  for  de  novo  review  by  the  courts,  a 
judge  could  overrule  an  agency's  determination  (for  instance,  in  the 
case  of  privileged  business  information)  that  such  information  is 
privileged  even  though  it  was  furnished  to  the  agency  and  discussed 
at  a  meeting  on  the  assumption  that  information  and  the  discussion 
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would  not  become  available  to  others.  This  risk  will  clearly  be  a  de- 
terrent to  full  and  free  discussion  of  sensitive  issues  which  the  bill  pur- 
ports to  protect. 

Furthermore,  in  view  of  the  fact  that  classified  information,  con- 
fidential business  information  and  matters  with  respect  to  potential 
adjudication  of  claims  would  be  discussed  regularly  at  meetings  of 
OPIC's  Board  of  Directors,  the  costs  of  preparing  a  verbatim  trans- 
script  of  such  meetings,  or  of  editing  any  transcript  or  summary  in 
order  to  delete  discussions  of  sensitive  materials,  would  be  very 
high  and  burdensome.  We  have  already  provided  information  with 
respect  to  the  administrative  burden  involved  to  the  various  Com- 
mittees that  have  considered  this  matter. 

As  a  workable  alternative  to  the  requirement  for  a  verbatim  tran- 
script of  all  closed  meetings  or  portions  thereof,  OPIC  recommends 
an  approach  similar  to  that  adopted  by  the  Senate  and  the  House  in 
applying  the  open  meeting  concept  to  their  own  proceedings.  Thus, 
for  instance,  a  majority  of  a  Committee  may  vote  both  to  close  one 
of  its  meetings  to  the  public  and  either  to  have  such  closed  meeting 
transcribed  or  not.  To  impose  a  more  stringent  requirement  on  the 
Executive  Branch  would  result  in  a  double  standard  of  openness,  one 
of  flexibility  for  the  Congress  and  the  other  of  rigidity  for  executive 
agencies. 

GENERAL  COMMENTS 

For  the  reasons  set  forth  in  pages  1  to  3  of  our  letter  of  Novem- 
ber 2G,  1975,  to  the  Subcommittee  on  Government  Information  and 
Individual  Rights,  Committee  on  Government  Operations,  we  reiter- 
ate our  view  that  it  is,  in  any  event,  inappropriate  to  include  OPIC 
within  the  scope  of  the  bill.  OPIC  is  not  a  regulatory  agency.  It  oper- 
ates more  like  a  private  financial  institution  than  a  government 
agency.  OPIC's  Board  of  Directors  must  be  free  to  examine  and  can- 
didly discuss,  as  would  the  Board  of  Directors  of  a  private  financial 
institution,  all  aspects  of  underwriting  policy,  applications  pending 
before  the  Board  for  insurance  or  financing,  and  matters  concerning 
insurance  claims.  Involved  in  these  discussions  are  candid  assessments 
of  individuals,  companies  and  events  and  the  liberal  use  of  privileged 
business  information  and  governmental  information  kept  secret  for 
reasons  of  foreign  relations.  Such  discussions  must  be  carried  out  in  a 
confidential  manner  that  is  not  adequately  protected  by  the  bill. 

The  requirement  that  a  verbatim  transcript  must  be  maintained 
within  respect  to  any  closed  meeting,  and  that  any  person  may  sue 
to  obtain  access  to  any  such  transcript,  would  result  in  the  ever-present 
concern  of  the  private  sector  entities  who  deal  with  OPIC  as  well  as 
of  participants  in  meetings  of  OPIC's  Board,  that  a  judge  could  later 
hold  that  matters  either  given  or  spoken  witli  the  understanding  that 
they  be  treated  in  confidence  were  not  entitled  to  such  protection. 
Such  a  concern,  particularly  among  OPIC's  private  Directors,  and 
among  the  private  companies  with  which  OPIC  deals,  will  inevitably 
result  in  less  than  a  full  and  free  exehange  of  ideas,  and  could  mate- 
rially undermine  the  Congressional  mandate  that  OPIC  achieve 
greater  private  participation  in  its  programs. 
Sincerely  yours, 

Gerald  D.  Morgan,  Jr., 
Vice  President  and  General  Counsel. 
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U.S.  Civil  Skrvice  Commission, 

Washington,  D.C.,  April  h,  1070. 

Hon.  Peter  W.  Rootxo,  Jr.. 

Chairman,  Committee  on  the  Judiciary,  House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chairman:  The  Civil  Service  Commission  is  herewith 
submitting  a  voluntary  report  on  H.K.  11656,  a  bill  ''To  provide  that 
meetings  of  Government  agencies  shall  be  open  to  the  public,  and  for 
other  purposes,"  cited  as  the  "Government  in  the  Sunshine  Act." 

The  Commission  submitted  a  similar  report  to  the  Subcommittee  on 
Administrative  Law  and  Government  Relations  but  we  understood 
that  the  Subcommittee  was  not  able  to  reach  the  Commission's  pro- 
posed amendment  to  the  bill.  We  accordingly  again  urge  amendment 
to  H.R.  11656  based  on  the  considerations  stated  herein. 

Unlike  certain  other  central  agencies  designed  to  service  the  Federal 
Government,  such  as  the  General  Services  Administration,  the  Com- 
mission is  a  three-member  body.  But,  unlike  most  such  multi-headed 
Commissions,  the  Civil  Service  Commission  does  not  regulate  any 
segment  of  the  economy  affecting  the  general  public.  The  Commission's 
primary  mission  is  to  provide  leadership  and  regulatory  direction  to 
the  central  personnel  programs  of  the  executive  branch. 

The  drafters  and  sponsors  of  H.R.  11656  recognized  that  agency 
internal  personnel  matters  are  not  of  direct  interest  to  the  general 
public  and  have  no  direct  impact  on  the  public  sector.  Therefore,  they 
provided  an  exemption  in  the  bill  from  the  public  meeting  require- 
ments. The  Commission  strongly  supports  this  exemption,  but  urges 
that  it  be  modified  to  apply  not  just  to  individual  agency  personnel 
programs  but  also  to  inter-agenc}7  personnel  programs  administered 
by  the  Civil  Service  Commission.  Just  as  the  separate  parts  are  now 
exempt — so,  too,  should  be  the  whole. 

The  exemption  should  be  extended  to  Government-wide  personnel 
rules  and  practices  to  meet  the  need  of  the  Commission  to  continue  to 
carry  out  its  internal  Governmental  personnel  management  responsi- 
bilities as  efficiently  and  effectively  as  possible.  In  addition,  the  Com- 
mission's meetings  concerning  Government-wide  policies  and  programs 
in  labor-management  relations  as  well  as  agency  labor-management 
relations  should  be  included  in  this  exemption.  We  do  not  believe  that 
the  decision-making  process  in  regard  to  agency  and  Government-wide 
labor-management  relations  strategy  and  negotiation  considerations 
should  be  exposed  to  public  view  and  particularly  the  view  of  those 
with  whom  we  will  be  negotiating.  The  Commission  and  other  agencies 
could  hardly  adopt  flexible  negotiating  positions  when  the  fall -back 
positions  and  strategies  have  been  discussed  and  decide  in  public  ses- 
sions attended  by  both  parties  to  the  negotiations. 

Accordingly,  we  respectfully  urge  that  the  exemption  to  open  meet- 
ings in  proposed  section  552b (c)  (2)  of  title  5,  United  States  Code,  in 
H.R.  11656  be  amended  to  read  as  follows:  "(2)  relate  to  the  internal 
personnel  rules  and  practices  or  labor-management  relations  policy  of 
an  agency  or  to  Government-wide  personnel  rules  and  practices  or  to 
Government- wide  labor-management  relations  policy 

By  direction  of  the  Commission : 
Sincerely  yours, 

Robert  E.  HAMrxox, 

Chairman. 
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ADDITIONAL  VIEWS  OF  HOX.  CARLOS  J.  MOOR  HE  AD 
AND  HON.  THOMAS  N.  KINDNESS  (CONCURRED  IN  BY 
HON.  EDWARD  HUTCHINSON,  HON.  HENRY  J.  HYDE, 
HON.  HAMILTON  FISH,  JR.,  AND  HON.  WILLIAM  S. 
COHEN) 

Introduction 

We  fully  support  the  principle  that  governmental  decisionmaking 
should  be  as  open  to  public  scrutiny  as  is  Constitutionally  and  prac- 
tically possible.  An  informed  public  is  an  essential  element  in  as- 
suring the  effectiveness  and  viability  of  the  American  system  of 
government. 

We  have  no  quarrel  with  the  stated  purpose  of  the  "Government  in 
the  Sunshine  Act".  Furthermore,  we  are  greatly  encouraged  by  the 
changes  made  in  H.R.  11656  by  the  Subcommittee  on  Administrative 
Law  and  Governmental  Relations,  as  agreed  to  by  the  full  Committee 
on  the  Judiciary.  As  amended,  this  legislation  is  less  ambiguous  less 
likely  to  produce  extensive  litigation,  and  less  likely  to  impose  un- 
realistic and  unfair  burdens  on  the  ability  of  government  agencies 
to  perform  the  functions  for  which  they  were  created.  There  still 
remains,  however,  considerable  room  for  improvement. 

THE  DEFINITION   OF  AGENCY 

The  definition  of  "agency"  should  be  made  more  specific.  In  defining 
"agency"  in  subsection  (a)  (1)  of  section  3,  the  bill  relies,  first,  upon  the 
definition  of  "agency"  as  it  is  found  in  the  amended  Freedom  of  In- 
formation Act,  5  U.S.C.  552(e).  The  FOIA  definition,  in  turn,  is 
based  largely  on  the  definition  of  'agency'  as  it  is  contained  in  the 
Administrative  Procedure  Act,  5  U.S.C.  551(a).  Then  subsection 
(a)  (1)  makes  the  additional  qualification  that  it  extends  only  to  those 
Federal  agencies  headed  by  "collegia!  bodies  composed  of  two  or  more 
members,  a  majority  of  whom  are  appointed  to  such  position  by  the 
President  with  the  advice  and  consent  of  the  Senate."  Panels.  Regional 
Boards,  and  other  subdivisions  authorized  to  act  on  behalf  of  an 
agency  are  also  intended  to  be  covered  by  this  definition. 

Administration  witnesses  appearing  before  our  Committee  argued 
that  the  definition  of  "agency",  as  it  now  stands,  is  unclear  in  its  scope 
and  ran  only  result  in  extensive  litigation.  In  testimony  before  our 
Committee,  Deputy  Attorney  General  Tyler  noted  that  recent  cases 
reflect  a  confusion  about  the  scope  of  the  definition  of  "agency",  both 
in  the  APA  and  the  FOIA.  See :  Renegotiation  Board  v.  Grumman 
Aircraft.  421  U.S.  168.  187-8  (1975);  Soucie  v.  David*  448  F.  2d 
1007,  1075  (D.C.  Cir.,  1971)  :  Waxhhigtofi  Research  Project.  Inc..  v. 
ILK  AY..  501  F.2d  238,  215-8  (D.C.  Cir.,  1974).  These  decisions  sug- 
gest that  administrative  entities  may  be  "agencies"  for  some  but  not 
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all  purposes,  depending  on  the  particular  function  they're  performing 
in  a  particular  instance. 

A  listing  of  those  agencies  which  Congress  specifically  intends  to 
cover  by  this  legislation  seems  to  us  to  be  an  exact  and  logical  manner 
in  which  to  proceed.  The  inclusion  of  such  a  list,  as  an  alternative  to 
a  generalized  definition,  would  avoid  any  confusion  as  to  which  agen- 
cies are  covered  and  would  minimize  litigation.  Such  an  approach 
was  taken  in  the  Government  Corporation  Act  of  1945,  31  U.S.C.  E  !  1 
et.  seq.,  where  there  was  a  similar  problem  of  entities  not  easily  de- 
fined in  one  statutory  phrase. 

THE  DEFINITION  OF  MEETING 

The  definition  of  'meeting'  in  subsection  (a)  (2)  is  another  problem 
area.  We  are  particularly  concerned  about  the  language  inserted  by 
the  full  Judiciary  Committee,  which  is  troublesome  for  two  reasons. 
First,  the  new  definition  does  not  contain  the  "purpose"  test  agreed 
to  by  the  Administrative  Law  Subcomittee.  So,  instead  of  reading  "a 
gathering  to  jointly  conduct  or  dispose  of  agency  business  .  .  .",  the 
definition  now  reads:  "an  assembly  or  simultaneous  communication 
concerning  the  joint  conduct  or  disposition  of  agency  business  .  .  ." 
The  new  language  leaves  open  the  possibility  that  this  Act  could  apply 
to  casual  or  social  encounters,  where  agency  business  might  be  dis- 
cussed. It  also  could  apply  to  a  situation  where  one  agency  member 
gives  a  speech  concerning  agency  business  with  other  agency  members 
present  in  the  audience. 

Second,  this  new  definition  also  extends  to  "simultaneous  communi- 
cation (s)"  of  agency  members.  This  is  an  obvious  attempt  to  bring 
conference  telephone  calls  within  the  ambit  of  the  definition.  That  in- 
tention had  previously  been  rejected  in  Subcommittee.  How,  one  may 
ask,  can  a  telephone  conversation  be  viewed  as  a  public  meeting?  'Meet- 
ing', within  the  terms  of  the  Sunshine  legislation  should  be  limited 
to  an  actual  "gathering"  of  agency  members  in  a  single,  physical  loca- 
tion for  the  sole  purpose  of  conducting  official  agency  business. 

EXEMPTION  PROCEDURES 

Subsection  (d)  (1)  requires  a  majority  vote  of  the  entire  membership 
of  the  agency  for  any  meeting  to  be  closed  pursuant  to  the  exemptions 
listed  in  subsection  (c)  (1)-(10).  In  many  cases,  regulatory  agencies 
are  permitted  by  statute  to  adopt  procedures  by  which  sub-groups  or 
panels  can  be  delegated  the  responsibility  to  take  action  on  behalf  of 
the  entire  agency.  See,  for  example,  the  Communications  Act  Amend- 
ments of  1952.  47  U.S.C.  §  155(d).  Why  then,  if  a  subdivision  can  act 
on  behalf  of  an  agency  m  substantive,  policy  matters,  shouldn't  it 
also  be  able  to  close  meetings  ?  The  provision  elevates  procedure  to  a 
position  of  greater  importance  than  the  substantive,  policy  delibera- 
tions for  which  the  meetings  are  to  be  held.  As  the  bill  is  now  written, 
a  majority  of  the  entire  agency  board  or  commission  would  have  to 
convene  to  close  the  meetings  of  such  panels  or  subdiviisons.  We  sup- 
port the  deletion  of  the  phrase  "a  majority  of  the  entire  membership 
of"  from  subsection  (d)  (1)  of  the  bill. 
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JUDICIAL  REVIEW 

We  are  also  deeply  concerned  about  granting  "any  person"  the  right 
to  sue  to  enforce  the  provisions  of  the  Sunshine  Act.  Subsection  (h) 
permits  any  individual,  irrespective  of  the  usual  standing  require- 
ments, to  bring  an  action  in  a  U.S.  District  Court  to  enjoin  or  remedy 
violations  of  any  of  the  substantive  provisions  of  the  Act.  There  is 
serious  question  whether  or  not  by  doing  away  with  normal  Federal 
court  standing  requirements,  that  H.R.  11656  violates  the  "case  and 
controversy"  requirements  of  Article  3  of  the  Constitution.  Further- 
more, the  encouragement  of  litigation  on  such  a  broad  scale  can  only 
serve  to  seriously  interfere  with  the  efficient  administration  of  gov- 
ernment. Subsection  (h)  should  be  amended  so  as  to  require  that  a 
plaintiff  makes  some  showing  of  specific  harm  to  his  interests. 

Subsection  (h)  also  contains  a  provision  requiring  that  the  defend- 
ant (the  government)  must  serve  his  answer  to  a  complaint  within  20 
days  (an  additional  20  days  may  be  allowed  by  the  court  on  a  showing 
of  "good  cause"),  instead  of  the  60  days  normally  allowed.  This  ac- 
celerated answer  provision  has  its  origins  in  the  Senate  bill  (S.  5). 
However,  the  Senate  version  also  required  that,  before  instituting  a 
suit,  the  plaintiff  must  first  notify  the  agency  and  give  it  a  reasonable 
time  (up  to  ten  days)  to  rectify  the  violation.  No  comparable  notifica- 
tion requirement  is  present  in  the  House  bill.  There  can  be  no  question 
but  that  a  notice  provision  would  alleviate  the  volume  of  litigation  en- 
couraged by  this  Act.  If  the  accelerated  answer  provision  is  to  remain 
in  H.R.  11656,  then  the  notification  requirement  present  in  the  Senate 
bill  should  also  be  included  in  this  legislation  as  a  matter  of  funda- 
mental fairness. 

SUMMARY 

Again,  we  support  the  purposes  of  H.R.  11656,  but  still  retain  serious 
reservations  about  the  advisability  and  practicality  of  certain  of  its 
key  provisions.  We  retain  the  hope  that  further  improvements  can  be 
made,  when  this  legislation  is  considered  on  the  House  Floor. 

Carlos  J.  Moorhead. 

Thomas  N.  Kindness. 

Henry  J.  Hyde. 

Edward  Hutchinson. 

Hamilton  Fish. 

William  S.  Cohen. 
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SUPPLEMENTAL  VIEWS  OF  HON.  EDWARD  HUTCHIN- 
SON AND  HON.  ROBERT  McCLORY  (CONCURRED  I  N  BY 
HON.  THOMAS  X.  KINDNESS,  HON.  HENRY  J.  HYDE, 
AND  HON.  JOHN  M.  ASHBROOK) 

We  are  deeply  concerned  about  the  scope  of  the  verbatim  tran- 
script requirement  found  in  subsection  (f )  (1)  of  H.R.  11050.  Implicit 
in  this  provision  is  the  ill-founded  belief  that  the  public  somehow  has 
an  inherent  right  to  know  everything  about  governmental  delibera- 
tions, no  matter  what  their  content  or  the  potential  harm  of  public 
disclosure. 

The  American  people  certainly  have  legitimate  interest  in  know- 
ing how  governmental  decisions  are  made.  However,  this  ''right  to 
know"  has  never  been  and  cannot  be  viewed  as  an  absolute.  It  must 
be  modified,  for  example,  by  such  competing  interests  as:  (1)  the 
national  security;  (2)  Constitutional  right  of  personal  privacy;  (3) 
the  need  for  economic  stability  and  security  and  (4)  law  enforcement 
effectiveness  and  efficiency.  This  legislation  requires  that  all  agencies 
which  come  under  the  scope  of  the  Sunshine  bill  make  a  complete 
transcript  or  electronic  recording  of  all  of  their  proceedings.  This 
requirement  would  extend  even  to  those  meetings,  validly  closed  pur- 
suant to  the  exemptions  noted  in  subsection  (c)(l-10).  So,  for  ex- 
ample, a  complete  record  must  exist  for  all  closed  meetings  of  the 
Federal  Reserve  Board  and  Securities  and  Exchange  Commission, 
no  matter  how  sensitive  the  content  or  how  damaging  unwarranted 
disclosure  could  be. 

First,  we  object  to  the  imposition  of  an  across-the-board  transcript 
and  electronic  recording  requirement.  We  object  because  of  the  very 
practical  and  real  possibility  that  privileged  subject  matter  could 
easily  be  leaked.  Second,  as  written,  this  provision  leaves  the  decision 
regarding  disclosure  of  the  complete  transcript  of  a  closed  meeting 
solely  up  to  the  agencies  in  question.  This  discretion  leaves  room  for 
arbitrary  and  tyrannical  disregard  of  individual  rights  by  a  majority 
vote  in  a  bureaucracy. 

There  are  practical  objections  as  well.  Since  the  provision  clearly 
leaves  open  the  possibility  of  subsequent  disclosure  of  a  complete 
transcript  of  a  closed  meeting,  the  likelihood  is  that  the  free  exchange 
of  ideas  between  agency  members  about  sensitive  polic}^  matters  will 
be  greatly  hampered.  This  requirement  can  only  be  viewed  as  poten- 
tially impairing  the  decision-making  processes  of  government. 

Proponents  argue  that  a  complete  transcript  of  closed  meetings 
must  be  retained  by  the  agency  so  that  it  will  be  available  for  an 
"in  camera"  review  of  a  judge,  should  litigation  of  the  appropriate- 
ness or  contents  of  a  closed  meeting  develop.  Discovery  procedures 
available  in  Federal  courts  have  never  depended  upon  the  availability 
of  verbatim  transcripts  or  electronic  recordings  of  agency  meetings. 
Furthermore,  this  attitude  is  evidence  of  Congress  once  again  dele- 
ft) 
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gating  to  the  courts  the  power  to  make  a  decision  on  a  policy  question 
that  is  properly  within  our  prerogatives. 

"We  strongly  feel  that  Congress  would  be  ill-advised  to  pass  H.R. 
11656  containing  this  damaging  transcript  requirement.  The  desperate 
attempt  to  appear  "open"  at  all  costs,  can  only  result  in  the  diminu- 
tion of  the  rights  and  expectations  of  the  citizens  we  seek  to  serve. 

Edward  Hutchinson. 

Robert  McClory. 

Thomas  N.  Kindness. 

Henry  J.  Hyde. 

John  A.  Ashbrook. 
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SUPPLEMENTAL  VIEWS  OF  HON.  EDWARD 
MEZVINSKY,  HON.  JOHN  SEIBERLING 

We  think  that  this  is  an  excellent  bill,  though  we  regret  certain 
weakening  amendments  made  by  the  Administrative  Law  and  Gov- 
ernmental Relations  Subcommittee  and  adopted  by  the  full  Judiciary 
Committee.  We  believe  that  one  such  change  is  of  particular  impor- 
tance, and  it  is  to  this  change  that  our  supplemental  views  are  specifi- 
cally addressed. 

The  bill,  as  originally  considered  by  the  Committee  on  Government 
Operations  and  its  Government  Operations  and  Individual  Rights 
Subcommittee,  required  that  when  a  deletion  of  exempt  material  was 
made  from  a  meeting  transcript,  the  agency  was  to  explain  the  reason 
and  statutory  authority  for  the  deletion  and  provide  a  summary  or 
paraphrase  of  the  deleted  material.  The  Government  Information  and 
Individual  Rights  Subcommittee,  in  a  compromise  move,  dropped  the 
requirement  of  a  summary  or  paraphrase,  leaving  only  the  require- 
ment that  a  statement  of  the  reason  and  the  statutory  basis  for  the 
deletion  be  set  forth. 

Our  Subcommittee  on  Administration  Law  and  Governmental  Re- 
lations further  amended  the  bill  by  dropping  even  the  requirement  for 
a  statement  of  the  reason  and  statutory  authority  for  the  deletion,  and 
the  full  Judiciary  Committee  concurred  in  this  amendment.  The  effect 
of  this  change  is  to  leave  only  a  blank  space  where  material  is  deleted, 
providing  not  even  a  hint  of  what  has  been  removed,  or  by  what 
authority. 

This  would  leave  a  citizen  interested  in  what  had  occurred  at  a  meet- 
ing entirely  in  the  dark  about  what  has  been  deleted.  To  provide  the 
reason  and  the  applicable  statute  would  impose  no  significant  burden 
upon  the  administrative  agency,  while  supplying — as  is  generally  re- 
quired with  respect  to  agency  decisions — the  reason  for  the  agency 
action.  We  note  that  a  similar  explanation  is  required  under  the  Fed- 
eral Advisory  Committee  Act.  The  absence  of  even  this  simple  expla- 
nation is  likely  to  generate  unnecessary  litigation  from  citizens  who 
do  not  know  the  reason  for  the  deletion,  thus  wasting  the  taxpayers' 
time  and  money  in  defending  needless  actions. 

We  believe  that  the  people's  right  to  know,  as  expressed  in  this  legis- 
lation, includes  the  right  to  be  given  the  reason  why  they  are  prevented 
from  having  information  about  agency  action.  We  believe  that  the 
compromise  version  of  this  provision  that  was  adopted  by  the  Com- 
mittee on  Government  Operations  properly  balanced  the  right  to  know 
against  the  need  to  keep  certain  matters  secret  and  urge  that  the  com- 
promise language  be  reinstated. 

Edward  Mezvinsky. 
Johx  Seiberlixg. 

(43) 
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SUPPLEMENTAL  VIEWS  OF  HON.  BOB  KASTEXMEIER 

We  think  that  this  is  an  excellent  bill,  though  we  regret  certain 
weakening  amendments  made  by  the  Administrative  Law  and  Gov- 
ernmental Relations  Subcommittee  and  adopted  by  the  full  Judiciary 
Committee.  We  believe  that  one  such  change  is  of  particular  impor- 
tance, and  it  is  to  this  change  that  our  supplemental  views  are  specifi- 
cally addressed. 

The  bill,  as  originally  considered  by  the  Committee  on  Government 
Operations  and  its  Government  Operations  and  Individual  Rights 
.Subcommittee,  required  that  when  a  deletion  of  exempt  material  was 
made  from  a  meeting  transcript,  the  agency  was  to  explain  the  rea- 
son and  statutory  authority  for  the  deletion  and  provide  a  summary 
or  paraphrase  of  the  deleted  material.  The  Government  Information 
and  Individual  Rights  Subcommittee,  in  a  compromise  move,  dropped 
the  requirement  of  a  summary  or  paraphrase,  leaving  only  the  require- 
ment that  a  statement  of  the  reason  and  the  statutory  basis  for  the 
deletion  be  set  forth. 

Our  Subcommittee  on  Administrative  Law  and  Governmental  Re- 
lations further  amended  the  bill  by  dropping  even  the  requirement  for 
a  statement  of  the  reason  and  statutory  authority  for  the  deletion, 
and  the  full  Judiciary  Committee  concurred  in  this  amendment.  The 
effect  of  this  change  is  to  leave  only  a  blank  space  where  material  is 
deleted,  providing  not  even  a  hint  of  what  has  been  removed,  or  by 
what  authority. 

This  would  leave  a  citizen  interested  in  what  had  occurred  at  a 
meeting  entirely  in  the  dark  about  what  has  been  deleted.  To  provide 
the  reason  and  the  applicable  statute  would  impose  no  significant  bur- 
den upon  the  administrative  agency,  while  supplying — as  is  generally 
required  with  respect  to  agency  decisions — the  reason  for  the  agency 
action.  We  note  that  a  similar  explanation  is  required  under  the  Fed- 
eral Advisory  Committee  Act.  The  absence  of  even  this  simple  explana- 
tion is  likely  to  generate  unnecessary  litigation  from  citizens  who  do 
not  know  the  reason  for  the  deletion,  thus  wasting  the  taxpayers'  time 
and  money  in  defending  needless  actions. 

We  believe  that  the  people's  right  to  know,  as  expressed  in  this  leg- 
islation, includes  the  right  to  be  given  the  reason  why  they  are  pre- 
vented from  having  information  about  agency  action.  We  believe  that 
the  compromise  version  of  this  provision  that  was  adopted  by  the 
Committee  on  Government  Operations  properly  balanced  the  right 
to  know  against  the  need  to  keep  certain  matters  secret  and  urge  that 
the  compromise  language  be  reinstated. 

Bob  Kastenmeier. 

(45) 
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SUPPLEMENTAL  VIEWS  OF  HON.  JACK  BROOKS  AND 
HON.  ELIZABETH  HOLTZMAN 

AYe  think  that  this  is  an  excellent  bill,  though  we  regret  certain 
weakening  amendments  made  by  the  Administrative  Law  and  Gov- 
ernmental Relations  Subcommittee  and  adopted  by  the  full  Judiciary 
Committee.  We  believe  that  one  such  change  is  of  particular  import- 
ance, and  it  is  to  this  change  that  our  supplemental  views  are  speci- 
fically addressed. 

The  bill,  as  originally  considered  by  the  Committee  on  Govern- 
ment Operations  and  its  Government  Operations  and  Individual 
Rights  Subcommittee,  required  that  when  a  deletion  of  exempt  ma- 
terial was  made  from  a  meeting  transcript,  the  agency  was  to  explain 
the  reason  and  statutory  authority  for  the  deletion  and  provide  a 
summary  or  paraphrase  of  the  deleted  material.  The  Government 
Information  and  Individual  Rights  Subcommittee,  in  a  compromise 
move,  dropped  the  requirement  of  a  summary  or  paraphase,  leaving 
only  the  requirement  that  a  statement  of  the  reason  and  the  statutory 
basis  for  the  deletion  be  set  forth. 

Our  Subcommittee  on  Administrative  Law  and  Governmental  Re- 
lations further  amended  the  bill  by  dropping  even  the  requirement 
for  a  statement  of  the  reason  and  statutory  authority  for  the  deletion, 
and  the  full  Judiciary  Committee  concurred  in  this  amendment.  The 
effect  of  this  change  is  to  leave  only  a  blank  space  where  material 
is  deleted,  providing  not  even  a  hint  of  what  has  been  removed,  or 
by  what  authority. 

This  would  leave  a  citizen  interested  in  what  had  occurred  at  a 
meeting  entirely  in  the  dark  about  what  has  been  deleted.  To  provide 
the  reason  and  the  applicable  statute  would  impose  no  significant 
burden  upon  the  administrative  agency,  while  supplying — as  is  gen- 
erally required  with  respect  to  agency  decisions — the  reason  for  the 
agency  action.  We  note  that  a  similar  explanation  is  required  under 
the  Federal  Advisory  Committee  Act.  The  absence  of  even  this  simple 
explanation  is  required  under  the  Federal  Advisory  Committee  Act. 
The  absence  of  even  this  simple  explanation  is  likely  to  generate  un- 
necessary litigation  from  citizens  who  do  not  know  the  reason  for  the 
deletion,  thus  wasting  the  taxpayers'  time  and  money  in  defending 
needless  actions. 

We  believe  that  the  people's  right  to  know,  as  expressed  in  this 
legislation,  includes  the  right  to  be  given  the  reason  why  they  are 
prevented  from  having  information  about  agency  action.  We  believe 
that  the  compromise  version  of  this  provision  that  was  adopted  by 
the  Committee  on  Government  Operations  properly  balanced  the 
right  to  know  against  the  need  to  keep  certain  matters  secret  and 
urge  that  the  compromise  language  be  reinstated. 

Jack  Brooks. 
Elizabeth  Holtzmax  II. 

(47) 
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SUPPLEMENTAL  VIEWS  OF  HON.  JOHN  CONYEKS 

We  think  that  this  is  an  excellent  bill,  though  we  regret  certain 
weakening  amendments  made  by  the  Administrative  Law  and  Gov- 
ernmental Relations  Subcommittee  and  adopted  by  the  full  Judiciary 
Committee.  We  believe  that  one  such  change  is  of  particular  impor- 
tance, and  it  is  to  this  change  that  our  supplemental  views  are  specifi- 
cally addressed. 

The  bill,  as  originally  considered  by  the  Committee  on  Government 
Operations  and  its  Government  Operations  and  Individual  Rights 
Subcommittee,  required  that  when  a  deletion  of  exempt  material  was 
made  from  a  meeting  transcript,  the  agency  was  to  explain  the  reason 
and  statutory  authority  for  the  deletion  and  provide  a  summary  or 
paraphrase  of  the  deleted  material.  The  Government  Information  and 
Individual  Rights  Subcommittee,  in  a  compromise  move,  dropped  the 
requirement  of  a  summary  or  paraphrase,  leaving  only  the  requirement 
that  a  statement  of  the  reason  and  the  statutory  basis  for  the  deletion 
be  set  forth. 

Our  Subcommittee  on  Administrative  Law  and  Governmental  Re- 
lations further  amended  the  bill  by  dropping  even  the  requirement  for 
a  statement  of  the  reason  and  statutory  authority  for  the  deletion,  and 
the  full  Judiciary  Committee  concurred  in  this  amendment.  The  effect 
of  this  change  is  to  leave  only  a  blank  space  where  material  is  deleted, 
providing  not  even  a  hint  of  what  has  been  removed,  or  by  what 
authority. 

This  would  leave  a  citizen  interested  in  what  had  occurred  at  a 
meeting  entirely  in  the  dark  about  what  has  been  deleted.  To  provide 
the  reason  and  the  applicable  statute  would  impose  no  significant  bur- 
den upon  the  administrative  agency,  while  supplying — as  is  generally 
required  with  respect  to  agency  decisions — the  reason  for  the  agency 
action.  We  note  that  a  similar  explanation  is  required  under  the  Fed- 
eral Advisory  Committee  Act.  The  absence  of  even  this  simple  ex- 
planation is  likely  to  generate  unnecessary  litigation  from  citizens 
who  do  not  know  the  reason  for  the  deletion,  thus  wasting  the  tax- 
pavers'  time  and  money  in  defending  needless  actions. 

We  believe  that  the  people's  right  to  know,  as  expressed  in  this 
lenfiRlation,  includes  the  right  to  be  given  the  reason  whv  thev  are  pre- 
vontod  from  having  information  about  agencv  action.  We  believe  that 
the  compromise  version  of  this  provision  that  was  adopted  by  the 
Committee  on  Government  Operations  properly  balanced  the  right 
to  know  against  the  need  to  keep  certain  matters  secret  and  urge  that 
the  compromise  language  be  reinstated. 

John  Conters. 

(48) 


[From  the  Congressional  Record — House,  July  28,  1976] 


(H  7863-H  7902) 

Providing  for  Consideration-  of  H.R.  11656,  Government  in  The 
Sunshine  Act 

Mr.  Pepper.  Mr.  Speaker,  by  direction  of  the  Committee  on  Rules, 
I  call  up  House  Resolution  1207  and  ask  for  its  immediate  consider- 
ation. 

The  Clerk  read  the  resolution,  as  follows : 

H.  Res.  1207 

Resolved,  That  upon  the  adoption  of  this  resolution  it  shall  be  in  order  to  move 
that  the  House  resolve  itself  into  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  for  the  consideration  of  the  bill  (H.R.  11656)  to  provide  that  meet- 
ings of  Government  agencies  shall  be  open  to  the  public,  and  for  other  purposes. 
After  general  debate,  which  shall  be  confined  to  the  bill  and  shall  continue  not  to 
exceed  two  hours,  one  hour  to  be  equally  divided  and  controlled  by  the  chairman 
and  ranking  minority  member  of  the  Committee  on  Government  Operations  and 
one  hour  to  be  equally  divided  and  controlled  by  the  chairman  and  ranking  minor- 
ity member  of  the  Committee  on  the  Judiciary,  the  bill  shall  be  read  for  amend- 
ment under  the  five-minute  rule.  At  the  conclusion  of  the  consideration  of  the  bill 
for  amendment,  the  Committee  shall  rise  and  report  the  bill  to  the  House  with 
such  amendments  as  may  have  been  adopted,  and  the  previous  question  shall  be 
considered  as  ordered  on  the  bill  and  amendments  thereto  to  final  passage  without 
intervening  motion  except  one  motion  to  recommit  with  or  without  instructions. 
After  the  passage  of  H.R.  11656,  the  Committee  on  Government  Operations  shall 
be  discharged  from  the  further  consideration  of  the  bill  S.  5,  and  it  shall  then 
be  in  order  in  the  House  to  move  to  strike  out  all  after  the  enacting  clause  of 
the  said  Senate  bill  and  insert  in  lieu  thereof  the  text  of  the  bill  H.R.  11656  as 
passed  by  the  House. 

The  Speaker.  The  gentleman  from  Florida  (Mr.  Pepper)  is  recog- 
nized for  1  hour. 

Mr.  Pepper.  Mr.  Speaker,  I  yield  30  minutes  to  the  able  gentleman 
from  Ohio  (Mr,  Latta)  ,  pending  which  I  yield  myself  such  time  as  I 
may  consume. 

Mr.  Speaker,  House  Resolution  1207  provides  for  consideration  of 
H.R.  11656,  Government  in  the  Sunshine  Act,  which  would  require  that 
meetings  of  Federal  regulatory  and  other  agencies  be  open  to  the  pub- 
lic, that  transcripts  be  made  of  closed  meetings  and  released,  minus 
deletion  of  subjects  exempt  from  disclosure  under  the  provisions  of  the 
bill,  and  which  would  provide  judicial  review  for  challenges  of  im- 
proper closing  of  meetings,  among  other  provisions. 

This  is  an  open  rule,  providing  2  hours  of  general  debate:  1  hour 
controlled  by  the  chairman  and  ranking  minority  member  of  the  Gov- 
ernment Operations  Committee  and  1  hour  controlled  by  the  chairman 
and  ranking  minority  member  of  the  Judiciary  Committee.  The  bill  is 
to  be  read  for  amendment  under  the  5-minute  rule. 

The  rule  further  provides  that  upon  passage  of  H.R.  11656.  the  Com- 
mittee on  Government  Operations  shall  be  discharged  from  further 
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consideration  of  S.  5.  It  then  shall  be  in  order  to  strike  all  after  the 
enacting  clause  of  S.  5  and  to  insert  in  lieu  thereof  the  provisions  con- 
tained in  H.R.  11656  as  passed  by  the  House. 

The  legislation  requires  that  most  meetings  of  independent  Federal 
agencies  be  open  to  the  public.  It  applies  to  agencies  covered  by  the 
Freedom  of  Information  Act,  as  well  as  to  the  Federal  Election  Com- 
mission, Postal  Service,  and  to  organizations  headed  by,  two  or  more 
members,  a  majority  of  whom  are  appointed  by  the  President  with 
Senate  confirmation.  Ten  specific  exemptions,  which  generally  parallel 
those  in  the  Freedom  of  Information  Act,  are  provided.  The  exemp- 
tions secure  a  balance  against  the  right  to  know  and  competing  values 
such  as  the  national  security  or  foreign  policy,  individual  privacy 
rights,  and  economic  stability. 

Ex  parte  communications  between  agency  officials  and  outsiders  af- 
fected by  pending  agency  business  are  prohibited.  The  bill's  ex  parte 
provision  stems  from  a  2-year  effort  to  limit  secret  contacts  with  offi- 
cials by  lawyers,  lobbyists,  and  others  interested  in  agency  proceedings, 
and  it  is  similar  to  a  draft  proposed  by  the  American  Bar  Association 
in  1974. 

Forty-eight  States  have  enacted  some  type  of  open  meeting  provi- 
sions, including  my  State  of  Florida.  Mr.  Speaker,  I  believe  Florida  is 
one  of  the  pioneers  in  this  needed  reform.  The  experience  of  States 
has  dispelled  concerns  that  open  meetings  inhibit  free  discussion  or 
cast  a  distorted  image  on  agency  proceedings.  Instead,  open  meetings 
have  produced  better  debate,  better  reasoned  decisions,  increased  pub- 
lic understanding  of  agency  procedures,  and  less  distrust  of  govern- 
ment. 

Mr.  Speaker,  this  legislation  was  considered  3  years  in  the  Senate 
prior  to  its  passage  in  that  body  last  November  by  a  vote  of  94  to  0. 
Since  1973,  most  House  committee  meetings  have  been  open  to  the 
public,  and  recently  most  Senate  committees  meetings  and  House- 
Senate  conferences  have  been  opened.  The  bill  extends  this  Federal 
policy  into  independent  Federal  agencies.  The  public  has  a  right  to  full 
disclosure  of  Government  decisionmaking  processes  insofar  as  the  ex- 
tension of  sunshine  is  consistent  with  the  privacy  and  the  protection 
of  other  rights  provided  for  in  the  bill. 

Mr.  Speaker,  I  shall  support  one  amendment  to  this  bill  to  be  offered 
by  the  gentleman  from  New  York  (Mr.  Horton). 

Mr.  Speaker,  I  believe  this  is  a  meaningful  milestone  in  the  protec- 
tion of  our  democracy,  and  I  hope  that  this  bill  will  be  enacted  with,  as 
I  said,  the  amendment  that  I  hope  will  be  adopted  by  this  House.  Mr. 
Speaker,  I  therefore  urge  the  adoption  of  House  Resolution  1207  so 
that  we  may  proceed  to  the  consideration  of  H.R.  11656. 

Mr.  Latta.  Mr.  Speaker,  T  yield  myself  such  time  as  I  may  consume. 

(Mr.  Latta  asked  and  was  given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  Latta.  Mr.  Speaker,  I  would  like  to  point  out  something  in 
this  bill  to  the  Members  of  the  House  which  I  think  should  be  clari- 
fied- and  I  have  heard  no  mention  that  this  matter  will  be  clarified—- 
as  it  affects  every  Member  of  this  House  and  his  constituency. 

We  do  some  foolish  things  around  here  in  the  interest  of  reform 
and  sunshine  and  true  happiness  without  ever  thinking  about  what 
the  end  result  might  be. 
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Mr,  Speaker,  let  me  give  the  Members  an  example.  Some  time  back 
we  passed  a  piece  of  legislation — and  1  am  not  going  to  name  it — 
and  we  found  out  later  that  before  we  could  contact  an  agency  in 
behalf  of  one  of  our  constituents,  we  bad  to  have  a  written  author- 
ization. 

Remember  that?  T  will  venture  to  say  that  not  one-tenth  of  the 
membership  of  this  House  knew  that  that  requirement  was  in  that 
legislation  when  it  passed  this  body. 

Mr.  Speaker,  when  a  Member  has  an  emergency  situation  in  his 
district  and  a  constituent  contacts  him  about  that  emergency  situa- 
tion, when  the  Member  has  to  have  a  written  authorization  to  contact 
that  agency  about  that  emergency,  I  think  that  is  absolutely  wrong. 

Mr.  Speaker,  we  never  intended  to  require  such  a  thing,  but  it  is  in 
the  law:  and  we  now  have  to  follow  it.  As  a  result,  a  Member  cannot 
serve  his  constituency  in  an  expeditious  manner  in  all  cases. 

Mr.  Speaker.  Members  are  sent  here  to  serve  not  only  the  United 
States  of  America  but  their  constituency. 

Let  me  refer  to  something  in  this  legislation  ivhich  I  pointed  out 
when  the  matter  was  before  the  Committee  on  Rules,  and  I  have  refer- 
ence to  ex  parte  communications.  Each  one  of  us,  as  Members  of  Con- 
gress, will  be  affected  by  this  legislation  if  it  passes  in  its  present 
form.  How  will  we  be  affected  ? 

Let  us  turn  to  page  17,  at  the  top  of  the  page,  and  I  am  not  going 
to  read  the  entire  section  because  I  do  not  want  to  burden  you  with 
this,  bnt  unless  something  is  done  about  it,  our  malfesance  is  going 
to  come  home  to  roost  real  fast  if  this  legislation  is  enacted  as  written  : 

...  a  communication  prohibited  by  this  subsection  shall  place  on  the  public 
record  of  the  proceeding : 
"  (i)  all  such  written  communications  ; 

"(ii)  memoranda  stating  the  substance  of  all  such  oral  communications;  and 
"(iii)  all  written  responses,  and  memoranda  stating  the  substance  of  all  oral 
responses,  to  the  materials  described  in  clauses   (i)  and  (ii)  of  this  sub- 
paragraph ; 

Et  cetera,  et  cetera. 

What  are  they  talking  about  ?  You  call  up  an  agency  of  the  Govern- 
ment, to  make  an  inquiry,  as  you  will  be  doing,  assuming  this  legis- 
lation goes  on  the  books  as  written,  that  communication  wTill  be  ex 
parte  and  will  be  a  part  of  the  public  record  for  the  world  to  see.  That 
call  will  concern  your  constituent's  business,  not  the  world's. 

Now  is  that  what  we  want  ?  Is  that  what  our  constituents  want  when 
he  or  she  contacts  us  about  a  personal  problem  they  have  with  an 
agency  of  this  Government?  I  do  not  think  so.  T  repeat,  I  do  not  think 
so.  But  there  is  no  privilege,  no  privilege,  written  into  this  legislation 
to  cover  that  situation. 

I  say  to  my  colleagues  I  believe  such  matters  should  be  privileged 
communications.  When  a  constitutent  contacts  you  about  a  tax  prob- 
lem, it  is  his  problem  with  the  Government,  and  vice  versa.  Should 
that  communication  go  on  the  public  record  and  be  open  for  the  world 
to  see  ?  I  think  not.  I  think  not. 

But  the  way  this  legislation  is  before  us  today,  and  I  have  heard 
of  no  effort  being  made  to  change  it,  it  will  go  on  the  public  record. 

My  friends,  this  is  our  unwanted  provision  in  this  legislation  and 
it  affects  your  constituency  and  mine. 

I  talked  to  some  of  the  leadership  about  this  when  the  matter  was 
before  the  Committee  on  Rules  and  they  did  not  know  our  activities 
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in  behalf  of  constituents  would  be  covered.  So  I  think  it  should  be 
corrected.  We  are  all  for  sunshine,  let  the  sun  come  in,  let  these  agen- 
cies open  up  their  hearings.  But  when  you  contact  them  about  a  con- 
stituent's personal  matter.  I  do  not  think  it  ought  to  go  on  the  public 
record.  Hopefully  this  House  will  adopt  an  amendment  during  the  5- 
minute  rule  which  will  provide  the  privilege  that  the  constituent  is 
entitled  in  these  matters. 

Mr.  Pepper.  Does  the  gentleman  from  Ohio  have  further  requests  for 
time? 

Mr.  Latta.  Mr.  Speaker,  I  yield  1  minute  to  the  gentleman  from 
California  (Mr.  Goldwater). 

Mr.  Goldwater.  Mr.  Speaker,  I  thank  the  gentleman  for  yielding. 

Mr.  Speaker,  I  understood  the  gentleman  from  Ohio  to  say  that  his 
concern  about  the  bill  was  that  any  communications  between  an  agency 
of  the  Government  and  an  individual  that  are  on  private  matters  would 
be  open  to  public  exposure  ? 

Mr.  Latta.  That  is  a  possibility  under  the  language  as  written. 

Mr.  Goldwater.  In  talking  to  the  leadership  and  the  committee 
when  this  came  before  the  Committee  on  Rules,  did  they  indicate  a 
concern  about  this  and  that  they  are  going  to  make  an  effort  to  change 
that  provision  ? 

Mr.  Latta.  Mr.  Speaker,  because  I  believe  that  this  is  a  very,  very 
important  matter,  one  that  affects  every  Member  of  this  House  and 
his  constituency,  and  because  the  gentleman  from  California  (Mr. 
Goldwtater)  has  asked  a  very  important  question,  I  would  ask  the 
gentleman  to  again  repeat  his  question. 

Mr.  Goldwater.  I  was  surprised,  and  I  was  wondering  if  in  ques- 
tioning the  individuals,  the  chairmen  of  the  committees  that  wrote  this 
law  indicated  a  concern  for  this  apparent  violation  of  privacy.  Then 
they  indicate  that  they  are  going  to  examine  this  and  perhaps  offer 
amendments  on  the  floor ;  is  that  correct  ? 

Mr.  Latta.  In  answer  to  the  gentleman,  I  have,  as  I  indicated,  no 
knowledge  at  this  very  moment  that  an  amendment  will  be  offered  to 
correct  the  language  to  which  I  object.  I  am  hopeful  than  an  amend- 
ment will  be  offered.  There  has  been  a  very  feeble  effort  made  in  this 
direction  in  this  legislation,  but  it  does  not  reach  the  point  that  I  raise. 
It  says  this  section  does  not  constitute  authority  to  withholding  infor- 
mation from  the  Congress,  and  that  does  not  cover  the  point  of  my 
objection. 

We  have  had  two  committees  studying  this.  Hopefully  one  of  these 
committees  will  come  forward  during  the  5 -minute  rule  with  an 
amendment  to  protect  your  right  to  make  an  inquiry  for  a  constituent. 

Mr.  Fascell.  Mr.  Speaker,  will  the  gentleman  yield  \ 

Mr.  Goldwatkk.  I  yield  to  the  gentleman  from  Florida. 

Mr.  Fascell.  I  thank  the  gentleman  for  yielding. 

Of  course,  the  bill  does  not  apply  to  personal  matters  at  all  but  to 
ex  parte  communications  regarding  quasi-judicial  proceedings.  One 
would  not  go  to  a  judge  and  try  to  twist  his  arm  in  the  middle  of  a  law- 
suit, ft  is  unethical;  it  is  improper.  The  bill  says  that  we  are  talking 
about  persons  outside  of  the  agency  who  are  contacting  people  in  a 
"proceeding."  We  are  talking  about  something  in  the  nature  of  an 
adversary  proceeding  or  a  quasi-judicial  proceeding.  We  are  talking 
about  contracting  a  person  who  would  be  involved  in  a  decisionmaking 
process.  We  are  not  talking  about  agency  staff  or  persona]  matters. 
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We  are  talking  about  going  to  somebody  who  is  in  the  process  of 
making  a  decision  on  a  pending  case.  All  we  are  saying  there  is,  "If 
you  want  to  do  that,  fine,  just  spread  it  on  the  record."  That  is  all. 
This  is  so  that  all  the  other  parties  will  know  from  where  they  are 
getting  hit  with  political  influence.  That  is  all  we  arc  saying. 

Let  me  add  that  this  is  the  section  which  practically  codifies  existing 
regulations  in  almost  all  of  the  agencies  and  it  is  also  the  law  which  the 
American  Bar  Association  has  advocated  for  many  years.  Tt  does  not 
set  a  new  precedent.  Tt  does  nothing  frightening.  Tt  does  not  interfere 
with  the  constitutional  process,  or  personal  privilege.  Tt  does  not 
unduly  hamper  a  Member  of  Congress  from  doing  what  he  is  supposed 
to  do.  Tf  one  wants  to  take  a  position  on  an  adversary  proceeding,  just 
<ro  down  and  put  his  letter  on  record  and  say  what  his  position  is.  That 
is  all  it  says. 

Mr.  Goldwater.  What  the  gentleman  is  saying  is  that  if  T  as  a 
Representative  intervene  on  behalf  of  my  constituent,  as  the  gen- 
tleman from  Ohio  (Mr.  Latta)  pointed  out,  in  a  tax  matter  between 
him  and  the  agency,  would  that  communication  be  spread  upon  the 
record  ? 

Mr.  Fascell.  No;  not  unless  the  agency  decides  to  do  it.  That  situa- 
tion is  not  even  covered  under  this  bill. 

Ms.  Abzug.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  Goldwater.  I  yield  to  the  gentlewoman  from  New  York. 

Ms.  Abzug.  I  thank  the  gentleman  for  yielding. 

T  think  there  is  a  certain  amount  of  confusion  injected  here.  The 
situation  that  the  gentleman  from  California  described  is  not  involved 
here.  "What  we  are  talking  about  in  this  section  of  the  law  concerning 
ex  parte  communications  involves  adjudicatory  proceedings  and  rule- 
making proceedings,  not  the  normal  inquiry  that  the  office  of  a  Con- 
gressman would  make  with  respect  to  information. 

Mr.  Latta.  Mr.  Speaker,  if  the  gentleman  will  yield.  I  just  wTish  I 
could  be  as  sure  as  the  gentleman  from  New  York  or  the  gentleman 
from  Florida.  I  have  read  this  bill  and  I  am  not  convinced.  We  have 
to  look  at  the  language  of  the  bill  and  read  what  it  says.  The  language 
says : 

.  .  .  "ex  parte  communication"  means  an  oral  or  written  communication  not 
on  the  public  record  with  respect  to  which  reasonable  prior  notice  to  all  parties 
is  not  given. 

I  say  if  the  sponsors  of  this  legislation  fully  intended  that  it  exempt 
Members  of  Congress  in  their  proper  communications  with  the  agen- 
cies of  Government,  then  let  them  prepare  an  amendment,  have  it  sub- 
mitted and  agreed  to  by  this  House,  to  protect  the  right  of  the  Members 
to  contact  the  agencies  and  departments  of  the  Government  in  the 
interests  of  their  constituents  without  having  it  spread  on  the  public 
record. 

Mr.  Pepper.  Mr.  Speaker,  I  move  the  previous  question  on  the 
resolution. 

The  previous  question  was  ordered. 

The  Speaker.  The  question  is  on  the  resolution. 

The  question  was  taken;  and  the  Speaker  announced  that  the  ayes 
appeared  to  have  it. 

Mr.  Browx  of  Michigan.  Mr.  Speaker.  I  object  to  the  vote  on  the 
ground  that  a  quorum  is  not  present  and  make  the  point  of  order  that 
a  quorum  is  not  present. 
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The  Speaker.  Evidently  a  quorum  is  not  present, 
The  Sergeant  at  Anns  will  notify  absent  Members. 
The  vote  was  taken  by  electronic  device,  and  there  were — yeas 
nays  0,  not  voting  41,  as  follows : 

[Roll  No.  558] 


YEAS— 391 


Abdnor 

Butler 

Evins,  Tenn. 

Abzug 

Byron 

Fary 

Adams 

Can- 

Fascell 

Addabbo 

Carter 

Findley 

Alexander 

Cederberg 

Fish 

All  ^»-. 

Allen 

Chappell 

Fisher 

Ambro 

Chisholm 

Fithian 

Anderson,  Calif. 

Clancy 

Flood 

Anderson,  111. 

Clausen,  Don  H. 

Florio 

Andrews,  N.C. 

Clawson,  Del. 

Flowers 

Andrews,  N.  Dak. 

Cleveland 

Flynt 

Annunzio 

Cochran 

Foley 

Archer 

Cohen 

Ford,  Mich. 

Armstrong 

Collins,  111. 

Ford,  Tenn. 

Ashbrook 

Collins,  Tex. 

Forsythe 

Ashley 

Conable 

Fraser 

Aspin 

Conlan 

Frenzel 

AuCoin 

Conte 

Frey 

Badillo 

Conyers 

Fuqua 

Bafalis 

Corman 

Giaimo 

Baldus 

Cornell 

Gibbons 

Baucus 

Cotter 

Gilman 

Banman 

Coughlin 

Ginn 

Beard,  R.I. 

Crane 

Goldwater 

Beard,  Tenn. 

D'Amours 

Gonzalez 

Bedell 

Daniel,  Dan 

Goodling 

Bell 

Daniel,  R.  W. 

Gradison 

Bennett 

Daniels,  N.J. 

Grassley 

Bergland 

Danielson 

Green 

Bevill 

Davis 

Gude 

Biester 

de  la  Garza 

Guyer 

Bingham 

Delaney 

Hagedorn 

Blanchard 

Dellums 

Halev 

Blouin 

Derrick 

Hall,  111. 

Boggs 

Derwinski 

Hall,  Tex. 

Boland 

Devine 

Hamilton 

Boiling 

Dickinson 

Hammerschmidt 

Bunker 

Diggs 

Hanley 

Bowen 

Dingell 

Hannaford 

Brademas 

Dodd 

Harkin 

Breaux 

Downey.  NY. 

Harrington 

Breckinridge 

Downing,  Ya. 

I  Iarris 

Brinkley 

I  )rinan 

Harsha 

B rod head 

Duncan.  Oreg. 

Hawkins 

Brooks 

Duncan,  Tenn. 

Hayes,  Ind. 

BroOmfleld 

(In  Pont 

Hays,  Ohio 

Brown,  Calif. 

Early 

I  [efner 

Brown,  Mich. 

Eckhardt 

Heinz 

Brown,  Ohio 

Edgar 

Hicks 

Broyhill 

Edwards,  Ala. 

II  i^b  tower 

Buchana n 

Edwards,  Calif. 

Hillis 

Burgener 

EHlberg 

Holland 

Burke,  Calif. 

Emery 

Holt 

Burke,  Fla. 

English 

Holtzman 

Burke.  Mass. 

Erlenborn 

Horton 

Burleson,  Tex. 

Eshleman 

I  low  ard 

Burlison,  Mo. 

Eva  ns,  ( Jolo. 

1 1  owe 

Burton.  Phillip 

Evans,  [nd. 

Hubbard 

601 


Hughes 

Miller,  Ohio 

H ungate 

Mills 

Hutchinson 

Mineta 

Hyde 

Minish 

Ichord 

Mink 

Jacobs 

Mitchell,  Md. 

Jarman 

Mitchell,  X.Y. 

Jeffords 

M  oak  ley 

Jenrette 

Moffett 

Johnson,  Calif. 

Mollohan 

Johnson,  Colo. 

Montgomery 

Johnson,  Pa. 

Moore 

Junes,  Ala. 

Moorhead,  Calif. 

Jones,  N.C. 

Moorhead,  Pa. 

Jones,  Okla. 

Morgan 

Jordan 

Mosher 

Karth 

Moss 

Kasten 

Mottl 

Kastenmeier 

m  f„  -,-n  1,,  „  _  Til 

Murphy,  111. 

Kazen 

Murphy,  N.Y. 

Kemp 

Murtha 

Ketchum 

Myers,  Ind. 

Keys 

Myers,  Pa. 

Kindness 

Natcher 

Koch 

Neal 

Krebs 

Nedzi 

Krueger 

Nichols 

LaFalce 

Nix 

Lagomarsino 

Nolan 

Latta 

Nowak 

Leggett 

Oberstar 

Lehman 

Obey 

Lent 

O'Brien 

Levitas 

Ottinger 

Lloyd,  Calif. 

Passman 

Lloyd,  Tenn. 

T  ).-.  4.4.           "V  T 

Fatten,  jn.j. 

Long,  La. 

Patterson,  Calif. 

Long,  Md. 

Pattison,  N.Y. 

Lott 

Paul 

Lujan 

Pepper 

McClory 

Perkins 

McCloskey 

Pettis 

McCollister 

Pickle 

McCormack 

Pike 

McDade 

Poage 

McDonald 

Pressler 

McEwen 

Preyer 

McFall 

Price 

McHugh 

Pritchard 

McKay 

Quie 

McKinney 

Quillen 

Madden 

Railsback 

Madigan 

Randall 

Maguire 

Rangel 

Mahon 

Reuss 

Mann 

Richmond 

Martin 

Rinaldo 

Matsunaga 

Risenhoover 

Mazzoli 

xvooerus 

Meeds 

Robinson 

Melcher 

Rodino 

Metcalfe 

Rogers 

Meyner 

Roncalio 

Mezvinsky 

Rooney 

Michel 

Rose 

Mikva 

Rosenthal 

Milford 

Roush 

Miller,  Calif. 

Rousselot 

Roybnl 

Runnels 
Ruppe 
Russo 
Ryan 

St  Germain 

Santini 

Sarasin 

Sarbanes 

Satterfield 

Scheuer 

Schneebeli 

Schroeder 

Schulze 

Sebelius 

Seiberling 

Sharp 

Shipley 

Shriver 

Shuster 

Sikes 

Simon 

Slack 

Smith,  Iowa 

Smith,  Nebr. 

Snyder 

Solarz 

Spellman 

Spence 

Staggers 

Stanton,  J.  William 

Stanton,  James  V. 

Stark 

Steed 

Steelman 

Steiger.  Wis. 

Stokes 

Studds 

Symms 

Talcott 

Taylor,  Mo. 

Taylor,  N.C. 

Teague 

Thompson 

Thone 

Thornton 

Traxler 

Treen 

Tsongas 

Udall 

Ullman 

Van  Deerlin 

Vander  Jagt 

Vander  Veen 

Vanik 

Vigorito 

Waggonner 

Walsh 

Waxman 

Weaver 

Whalen 

White 

Whitehurst 

Whitten 

Wilson,  Bob 

Wilson,  C,  H. 

Winn 

Wirth 
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Wolff  Yates  Young,  Tex 

Wright  Yatron  Zablocki 

Wydler  Young,  Alaska  Zeferetti 

Wylie  Young.  Fla. 


NAYS — 0 


Biaggi 

Burton,  John 

Carney 

Clay 

Dent 

Esch 

Fenwick 

Fountain 

Gaydos 

Hansen 

Hebert 

Helstoski 

Henderson 

Hinshaw 


NOT  VOTING-^1 

Jones,  Tenn. 

Kelly 

Landrum 

Litton 

Lundine 

Mathis 

O'Hara 

O'Neill 

Peyser 

Rees 

Regula 

Rhodes 

Riegle 

Roe 


Rostenkowski 

Sisk 

Skubitz 

Steiger,  Ariz. 

Stephens 

Stratton 

Stuckey 

Sullivan 

Symington 

Wampler 

Wiggins 

Wilson.  Tex. 

Young,  Ga. 


The  Clerk  announced  the  following  pairs  : 

Mr.  O'Neill  with  Mr.  Landrum. 

Mr.  Dent  with  Mr.  Stuckey. 

Mr.  Lundine  with  Mr.  Clay. 

Mr.  Rostenkowski  with  Mr.  O'Hara. 

Mr.  Sisk  with  Mr.  Riegle. 

Mr.  Fountain  with  Mr.  Esch. 

Mr.  Stratton  with  Mrs.  Fenwick. 

Mr.  Helstoski  with  Mr.  Hansen. 

Mr.  Jones  of  Tennessee  with  Mr.  Hebert. 

Mr.  Symington  with  Mr.  Kelly. 

Mr.  Biaggi  with  Mr.  Rees. 

Mr.  John  Burton  with  Mr.  Henderson. 

Mr.  Carney  with  Mr.  Regula. 

Mr.  Gaydos  with  Mr.  Mathis. 

Mr.  Roe  with  Mr.  Peyser. 

Mr.  Stephens  with  Mr.  Steiger  of  Arizona. 

Mrs.  Sullivan  with  Mr.  Skubitz. 

Mr.  Young  of  Georgia  with  Mr.  Wampler. 

Mr.  Charles  Wilson  of  Texas  with  Mr.  Wiggins. 

So  the  resolution  was  agreed  to. 

The  result  of  the  vote  was  announced  as  above  recorded. 
A  motion  to  reconsider  was  laid  on  the  table. 

*  *  *  *  *  * 


Government  in  the  Sunshine  Act 

Ms.  AbzUG.  Mr.  Speaker,  I  move  that  the  House  resolve  itself  into 
the  Committee  of  the  Whole  House  on  the  State  of  the  Union  for  the 
consideration  of  the  hill  (U.K.  11656)*  to  provide  that  meetings  of 
Government  agencies  shall  he  open  to  the  public,  and  for  other  pur- 
poses. 

The  Speaker.  The  question  is  on  the  motion  offered  by  the  gentle- 
woman from  New  York  (Ms.  AjBZUO). 
The  motion  was  agreed  to. 


•A  eopv  of  U  K.  116&8  as  Introduced  on  February       1070  may  bo  found  on  p.  4o7 
A  copy  of  H.R.  11656  as  reported  March  S.  1!>70  by  the  House  Government  Operations 
Committee  (II.  Kent.  04-S80.  Part   1)   and  as  reported  by  House  Judiciary  Committee 
April  B,  1070  (II.  Kept.  04  680,  Tart  2)  may  be  found  on  pajjes  47o  and  40.*  respectively. 
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IX  THE  COMMITTEE  OE  THE  WHOLE 

Accordingly  the  House  resolved  itself  into  the  Committee  of  the 
Whole  House  on  the  State  of  the  Union  for  the  consideration  of  the 
bill  H.R.  11050,  with  Mrs.  Burke  of  California  in  the  chair. 

The  Clerk  read  the  title  of  the  bill. 

By  unanimous  consent,  the  first  reading  of  the  bill  was  dispensed 
with. 

The  Chairman.  Pursuant  to  the  rule,  general  debate  will  con- 
tinue not  to  exceed  2  hours,  1  hour  to  be  equally  divided  and  con!  rolled 
by  the  chairman  and  ranking  minority  member  of  the  Committee  on 
Government  Operations,  and  1  hour  to  be  equally  divided  and  con- 
trolled by  the  chairman  and  ranking  minority  member  of  the  Com- 
mittee on  the  Judiciary. 

Under  the  rule,  the  gentlewoman  from  New  York  (Ms.  Anzro),  the 
<rentlenmn  from  New  York  (Mr.  Hortox),  the  srentleman  from  Ala- 
bama (Mr.  Flowers),  and  the  gentleman  from  California  (Mr.  Moor- 
head)  will  each  be  recognized  for  30  minutes. 

The  Chair  recognizes  the  gentlewoman  from  Xew  York  (Ms. 
Arzug). 

Ms.  Abzfg.  Madam  Chairman,  I  yield  myself  such  time  as  T  may 
consume. 

(Ms.  Abzfg  asked  and  was  given  permission  to  revise  and  extend 
her  remarks.) 

Ms.  Abzfg.  Madam  Chairman,  the  general  purpose  of  H.R.  11656 
is  to  provide  that  meetings  of  multimember  Federal  agencies  shall  be 
open  to  the  public,  with  the  exception  of  discussions  of  several  specific 
areas.  The  bill  also  prohibits  ex  parte  communications  to  nnd  from 
agency  decisionmaking  personnel  with  respect  to  the  merits  of  pending 
proceedings. 

This  bill  is  sponsored  by  26  members  of  the  Committee  on  Govern- 
ment Operations  and  was  voted  out  of  the  committee  by  a  vote  of 
32  to  7. 

The  Judiciary  Committee,  which  also  considered  this  bill,  ordered  it 
reported  by  voice  vote  :  86  Members  of  the  House  are  sponsors  of  either 
this  bill  or  a  very  similar  version  of  it,  and  S.  5.  which  is  also  quite 
like  H.R.  11656,  passed  the  other  body  by  a  vote  of  94  to  0  last  Novem- 
ber 6.  In  its  present  form,  this  measure  represents  a  great  deal  of  hard 
work  on  the  part  of  the  members  and  staff  of  both  committees  and  an 
effort  to  meet  all  reasonable  objections  raised  by  agencies  in  the 
executive  branch. 

Absent  special  circumstances,  there  is  no  reason  why  the  public 
should  not  have  the  right  to  observe  the  agency  decisionmaking  process 
firsthand.  In  the  words  of  FCC  Commissioner  Glen  O.  Robinson, 
who  testified  before  the  Government  Information  and  Individual 
Rights  Subcommittee  on  this  legislation  ; 

Chief  among  the  benefits  [of  the  legislation]  is  increasing  public  understanding 
of  administrative  decisionmaking  processes.  *  *  *  I  do  not  know  whether  that 
understanding  will  lead  to  greater  confidence  in  administrative  decision- 
making. **  *  Quite  possibly,  it  could  lead  to  less  confidence.  But  either  of  these 
outcomes  *  *  *  can  be  beneficial.  If,  in  the  light  of  sunshine  a  Government 
agency  shows  itself  to  be  deserving  of  trust,  then  by  all  means  it  should  have  it : 
conversely,  if  that  same  sunlight  reveals  an  agency  to  be  inept,  inefficient,  and 
not  in  pursuit  of  the  public  interest,  then  obviously  that  agency  does  not 
deserve,  and  should  not  have,  public  trust.  (Hearings  on  H.R.  10315  and  H.R. 
9668,  p.  98.) 


604 


The  legislation  requires  that  when  an  agency  closes  a  meeting  under 
one  of  the  exemptions  in  the  bill,  it  must  make  a  recording  or  verbatim 
transcript  of  the  closed  portion  and  release  to  the  public  any  part  of  the 
recording  or  transcript  that  does  not  contain  exempt  information. 
A  second  purpose  of  this  requirement  is  to  assure  that  a  citizen  has  a 
meaningful  remedy  when  a  meeting  has  been  illegally  closed,  namely, 
the  release  by  the  court  of  the  transcript  of  the  illegally  closed  portion. 

The  purpose  of  the  provisions  of  the  bill  prohibiting  ex  parte  com- 
munications is  to  insure  that  agency  decisions  required  to  be  made 
on  a  public  record  are  not  influenced  by  private,  off-the-record  com- 
munications from  those  personally  interested  in  the  outcome. 

Summary  of  Major  Provisions  of  the  Legislation 

i.  open  meetings 

The  open  meeting  provisions  would  apply  to  approximately  50 
Federal  agencies  that  are  presently  covered  by  the  Freedom  of  In- 
formation Act  and  the  Privacy  Act,  and  are  headed  by  a  body  of  two 
or  more  members,  a  majority  of  whom  are  chosen  by  the  President  with 
the  advice  and  consent  of  the  Senate. 

Meetings  covered  under  the  bill  include  not  only  sessions  at  which 
formal  action  is  taken,  but  also  those  at  which  a  quorum  of  members 
assembles  to  discuss  the  conduct  or  disposition  of  agency  business.  A 
chance  encounter  would  not  be  a  meeting  within  the  meaning  of  the 
bill  so  long  as  no  agency  business  is  conducted  or  disposed  of. 

The  bill  requires  that  every  meeting  be  open  to  the  public  unless  it 
falls  within  one  of  the  bill's  10  specific  exemptions.  In  case  of  doubt  as 
to  whether  a  portion  of  a  meeting  is  exempt,  the  presumption  is  to  be  in 
favor  of  openness.  Even  if  a  matter  falls  within  an  exemption,  the 
discussion  must  be  open  where  the  public  interest  so  requires. 

No  meeting  may  be  closed  unless  a  majority  of  the  membership 
votes  to  take  such  action.  Such  a  vote  need  not  itself  occur  during  a 
meeting  and  could  properly  be  taken  by  circulating  a  written  ballot 
or  tally  sheet  in  advance. 

A  copy  of  each  vote  on  closing  a  meeting  must  be  made  available  to 
the  public  whether  or  not  the  meeting  or  portion  is  closed.  This  will 
inform  the  public  as  to  the  full  voting  record  of  each  agency  member 
on  openness  questions.  When  a  vote  in  the  issue  of  closing  fulfills  the 
requirements  for  closing,  an  explanation  of  the  action  and  a  list  of 
persons  expected  to  attend  the  meeting  must  also  be  made  public. 

Agencies  are  required  to  publicly  announce,  at  least  1  week  prior  to 
a  meeting,  its  date,  location,  and  ot  her  relevant  information. 

The  keeping  of  a  complete,  verbatim  transcript  or  electronic  record- 
ing of  each  portion  of  a  meeting  closed  to  the  public  would  be  re- 
quired—  except  for  discussions  dealing  with  adjudications  or  agency 
participation  in  civil  actions — and  any  portion  of  each  transcript  or 
recording  whose  release  would  not  have  the  effect  set  forth  in  one  or 
more  of  the  exemptions  would  have  to  be  made  available  to  the  public. 
Under  the  hill  as  approved  by  the  Government  Operations  Committee, 
deletions  would  be  replaced  by  a  written  explanation  of  the  reason 
and  the  statutory  authority  for  each.  Written  minutes  of  open  meet- 
ings will  also  he  required  to  be  kept  and  made  publicly  available. 
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Any  person  could  challenge  in  court  the  closing  of  a  meeting  or  any 
other  violation  of  the  openness  requirements  of  tne  bill,  and  the  bur- 
den of  sustaining  the  closing  or  other  action  in  question  would  bo 
upon  the  ageney.  The  court  could  enjoin  future  violations  of  the  act 
or  release  the  transcript  of  an  improperly  closed  meet  ing. 

II.  EX  PARTE  COMMUNICATIONS 

Section  4  of  the  bill  would  enact  a  general  prohibition  on  ex  parte 
communications  between  agency  decisionmaking  personnel,  including 
commissioners  and  administrative  law  judges,  and  outside  persons 
having  an  interest  in  the  outcome  of  a  pending  proceeding.  These  pro- 
visions would  apply  to  executive  agencies  without  regard  to  whether 
they  are  headed  by  a  collegial  body  or  a  single  individual. 

The  communications  prohibited  by  the  ex  parte  section  would  in- 
clude only  those  relative  to  the  merits  of  the  proceeding.  Thus,  an  in- 
quiry of  an  agency  clerk  to  the  procedural  status  of  an  adjudication 
or  rulemaking  matter  would  not  be  unlawful  under  the  bill.  A  violation 
of  the  prohibition  could  result  in  sanctions  up  to  and  including  loss 
of  the  proceeding  on  the  merits  (as  under  existing  case  law).  See.  for 
example.  Jacksonville  Broadcasting  Corp  v.  FCC.  348  F.  2d  75  (D.C. 
Cir.)?  cert,  denied.  382 U.S.  893  (1965). 

SECTION -BY-SECTION  ANALYSIS 

Sections  1  and  2  of  the  bill  entitle  it  the  "Government  in  the  Sun- 
shine" Act  and  set  forth  a  policy  that  the  public  is  entitled  to  the  fullest 
practicable  information  regarding  the  decisionmaking  processes  of  the 
Federal  Government. 

Section  3  of  the  bill,  which  contains  the  open  meeting  provisions, 
would  enact  a  new  section  552b  of  title  5  of  the  United  States  Code. 
The  new  section  would  be  composed  of  subsections  (a)  through  (o), 
which  provide  as  follows : 

Subsection  (a)  contains  definitions.  Subsection  (a)(1)  defines 
"agency"  to  include  any  agency,  as  defined  in  the  Freedom  of  Infor- 
mation Act.  headed  by  a  collegial  body  composed  of  two  or  more  indi- 
vidual members,  a  majority  of  whom  are  appointed  by  the  President 
and  confirmed  by  the  Senate,  as  well  as  any  subdivision  thereof  author- 
ized to  act  on  behalf  of  the  agency. 

Subsection  (a)  (2)  defines  a  "meeting"  as  an  assembly  or  simul- 
taneous communication  concerning  the  joint  conduct  or  disposition  of 
agency  business  by  two  or  more,  but  at  least  the  number  of  individual 
agency  members  required  to  take  action  on  behalf  of  the  agency.  A 
"meeting"  does  not  include  meetings  held  solely  to  take  action  under 
this  section. 

Subsection  (a)  (3)  defines  "member"  as  an  individual  who  belongs 
to  a  collegial  body  heading  an  agency.  If  a  majority  of  the  members 
of  any  agency  or  subdivision  are  appointed  by  the  President  and  con- 
firmed by  the  Senate,  then  any  member  of  the  body  in  question  is  cov- 
ered by  the  bill.  For  example,  the  Federal  Open  Market  Committee, 
which  sets  our  monetary  policy,  has  12  members,  seven  of  whom  are 
appointed  by  the  President  and  confirmed  by  the  Senate  and  five  of 
whom  are  not.  Since  the  FOMC  is  an  "agency"  under  the  legislation, 
all  12  individuals  are  "members." 
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Subsection  (b)  (1)  provides  that  agency  members  shall  not  jointly 
conduct  or  dispose  of  agency  business  without  complying  with  the 
provisions  of  this  legislation. 

Subsection  (b)  (2)  provides  that  every  portion  of  every  meeting  of 
an  agency  shall  be  open  to  public  observation,  except  as  provided  in 
subsection  (c) .  The  agency  must  provide  adequate  seating  space,  visi- 
bility, and  acoustics.  The  public  is  intended  to  be  in  the  same  room  as 
the  agency  members. 

Subsection  (c)  permits  an  agency  to  close  a  meeting  and  to  with- 
hold the  transcript  thereof  where  the  disclosure  of  the  information  to 
be  discussed  can  be  reasonably  expected  to  come  within  1  of  10  exemp- 
tions. These  exemptions,  which  roughly  parallel  those  in  the  Freedom 
of  Information  Act,  include — 

First,  material  concerning  the  national  defense. 

Second,  information  related  solely  to  the  internal  personnel  rules 
and  practices  of  an  agency. 

Third,  information  required  or  permitted  to  be  withheld  by  any 
other  statute  containing  particular  criteria.  I  have  been  asked  whether 
section  222  (f)  of  the  Immigration  Act,  8  U.S.C.  1202(f) ,  comes  within 
this  provision.  I  have  reviewed  that  statute  and  I  believe  that  it  does 
qualify.  The  same  is  true  as  to  13  U.S.C.  section  9,  a  part  of  the  Census 
Title. 

Fourth,  information  that  would  disclose  trade  secrets  and  com- 
mercial or  financial  material  obtained  from  a  person  and  privileged  or 
confidential,  as  interpreted  in  cases  such  as  National  Parks  &  Con- 
servation Assn.  v.  Morton,  498  F.  2d  765, 770  (D.C.  Cir.  1974) . 

Fifth,  a  discussion  that  would  involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person. 

Sixth,  information  of  a  personal  nature  where  disclosure  would  con- 
stitute a  clearly  unwarranted  invasion  of  personal  privacy. 

Seventh,  investigatory  information  compiled  for  law  enforcement 
purposes,  if  it  falls  into  one  of  six  specific  categories  listed  in  this 
paragraph. 

Eighth,  information  contained  in  or  relating  to  bank  condition  re- 
ports. 

Ninth,  information  the  premature  disclosure  of  which  would  be 
likely  to  lead  to  significant  financial  speculation,  significantly  endanger 
the  stability  of  any  financial  institution,  or  significantly  frustrate  im- 
plementation of  a  proposed  agency  action.  The  last  part  of  this  exemp- 
tion will  not  apply  where  the  content  or  nature  of  the  proposed  agency 
action  has  been  disclosed  to  the  public  by  the  agency,  or  where  the 
agency  will  be  required  to  make  such  disclosure  prior  to  taking  final 
action  on  the  proposal. 

Tenth,  discussions  that  specifically  concern  the  agency's  issuance  of  a 
subpena,  or  the  agency's  participation  in  an  adjudication  by  the  agency. 

Subsection  (d)  provides  methods  and  procedures  for  closing  a  meet- 
ing. A  majority  of  the  agency  membership  must  vote  to  close  and  all 
votes  on  the  issue  of  closing  must  be  made  public.  If  a  meeting  is  closed, 
an  explanation  of  the  closing  and  a  list  of  those  expected  to  attend 
must  be  made  public.  A  special  short-cut  procedure  is  provided  in  sub- 
section (d)  (4)  for  agencies  who  have  a  large  volume  of  certain  types 
of  meetings  and  expect  to  close  most  or  all  of  them. 

Subsection  (e)  requires  ;i  week's  notice  of  a  meeting,  unless  agency 
business  requires  a  lesser  time  period. 
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Subsection  (f)  requires  a  transcript  or  electronic  recording  to  be 
made  of  a  closed  meeting,  unless  closed  under  exemption  10,  relating 
to  civil  and  adjudicatory  proceedings.  The  transcript  or  recording 
shall  promptly  be  made  available  to  the  public,  except  for  such  portions 
as  the  agency  determines  contain  information  falling  within  1  of  the 
10  exemptions.  The  bill  as  reported  by  the  Government  Operations 
Committee  requires  that  in  place  of  each  deletion,  the  agency  must 
explain  the  reason  and  the  statutory  authority  therefor.  The  Judiciary 
Committee  has  recommended  that  this  provision  be  deleted,  but  we  are 
opposed  to  their  amendment  and  will  request  a  separate  vote  on  it  when 
the  bill  is  read  for  amendment  under  the  5-minute  rule.  For  meetings 
that  are  open  to  the  public — and  the  idea  of  the  bill  is  that  most  agency 
meetings  will  be  open — only  minutes  of  the  meeting  need  be  kept. 

Subsection  (g)  requires  agencies  to  promulgate  regulations  imple- 
menting the  legislation. 

Subsection  (h)  provides  for  judicial  review  of  alleged  violations 
of  the  open  meeting  provisions.  A  plaintiff  may  sue  where  the  meet- 
ing is  held,  where  the  agency  has  its  headquarters,  or  in  Washington, 
D.C.  If  the  court  finds  that  a  meeting  has  been  closed  unlawfully,  it 
may  enjoin  future  violations  or  order  the  release  of  such  portions  of  the 
transcript  as  do  not  contain  exempt  information.  A  court  acting  solely 
under  this  section  may  not  invalidate  the  substantive  agency  action 
taken  at  the  meeting  in  question,  even  if  it  was  unlawfully  closed. 
In  a  judicial  proceeding  for  review  of  a  substantive  agency  action,  the 
reviewing  court  may  consider,  under  5  U.S.C.  706,  whether  the  pro- 
visions of  this  bill  have  been  complied  with. 

Subsection  (i)  authorizes  an  award  of  attorney  fees  to  a  party  suing 
under  this  section  who  substantially  prevails.  Costs  may  be  assessed 
against  a  plaintiff  only  where  he  has  initiated  the  action  primarily  for 
frivolous  and  dilatory  purposes. 

Subsection  (j)  requires  annual  agency  reports  to  Congress  on  com- 
pliance with  this  section. 

Subsection  (k)  provides  that  this  act  does  not  affect  rights  under 
the  Freedom  of  Information  Act.  except  that  the  transcripts  made  un- 
der this  act  are  to  be  governed  by  this  act. 

Subsection  (1)  provides  that  this  section  does  not  constitute  au- 
thority to  withhold  information  from  Congress  and  does  not  authorize 
the  closing  of  any  meeting  otherwise  required  to  be  open. 

Subsection  (m)  provides  that  nothing  herein  allows  an  agency  to 
withhold  from  an  individual  a  record  otherwise  available  to  him  under 
the  Privacy  Act. 

Subsection  (n)  provides  that  if  any  meeting  is  subject  to  both  this 
act  and  the  Federal  Advisory  Committee  Act.  the  provisions  of  this 
act  shall  govern. 

EX  PARTE  COMMUNICATIONS 

Section  4  contains  the  provisions  of  the  bill  regarding  ex  parte 
communications.  It  prohibits  anvone  having  an  interest  in  a  proceed- 
ing to  make  an  ex  parte  communication  to  an  agency  decisionmaking 
official  relative  to  the  merits  of  a  proceeding  once  the  oroceeding  has 
been  noticed  for  a  hearing.  Communications  made  in  violation  of  this 
prohibition  are  to  be  placed  upon  the  public  record. 

For  a  violation  of  the  prohibition,  an  agency  would  have  discretion 
to  impose  sanctions.  In  an  extraordinary  instance,  these  could  even 
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include  loss  of  the  proceeding  on  the  merits  by  the  violator,  but  where 
the  violator  can  demonstrate  that  the  violation  was  inadvertent,  the 
imposition  of  so  drastic  a  sanction  would  be  arbitrary  and  not  proper. 

GENERAL  PROVISION'S 

Section  5  makes  two  amendments  of  a  conforming  nature,  and  sec- 
tion 6  provides  that  the  bill  shall  take  effect  180  days  after  its  enact- 
ment and  that  implementing  regulations  shall  be  promulgated  prior 
to  the  effective  date. 

Mr.  Chairman,  I  include  the  following  letters  in  support  of  the  pend- 
ing legislation  for  the  further  information  of  the  Members: 

Consumer  Federation  of  America. 

Washington-,  D.C..  July  28,  1916. 

Hon.  Bella  S.  Abzug. 
Hon.  Dante  B.  Fascell. 
U.S.  House  of  Representatives, 
Washington.  D.C. 

Dear  Representatives  Abzug  and  Fascell  :  Consumer  Federation  of  America, 
the  nation's  largest  consumer  organization  representing  more  than  30  million 
consumers,  enthusiastically  supports  the  Government  in  the  Sunshine  Act  (HR 
11656). 

It  is  no  secret  that  public  confidence  in  government  is  at  an  all  time  low.  A 
major  source  of  citizen  cynicism  is  the  growing  conviction  that  government  de- 
cisions are  often  made  behind  closed  doors  with  access  and  input  being  too  fre- 
quently the  exclusive  privilege  of  well-financed  special  interest  groups.  The 
public  recognizes  the  transparence  of  the  standard  government  position  that  it 
can  only  conduct  business  effectively  if  its  proceedings  are  closed  to  the  public. 

The  legislation  which  will  be  considered  today  is  a  sensible  and  drastically 
needed  step  in  the  direction  of  providing  citizens  with  the  opportunity  to  better 
scrutinize  the  vast  number  of  meetings  conducted  daily  at  multi-member  agencies. 
It  also  recognizes  the  importance  of  establishing  procedures  for  ex-parte  com- 
munications. 

We  are  actively  opposed  to  a  series  of  amendments  whose  architect  is  Arthur 
Burns  and  whose  sponsor  will  undoubtedly  be  Rep.  Frank  Horton. 

I.  definition  of  meeting 

The  first  amendment  would  restructure  the  definition  of  meeting  in  such  a 
way  that  if  the  announced  purpose  of  the  agency  meeting  was  not  to  "conduct 
business"  the  meeting  would  not  be  classified  as  an  "open  meeting"  which  the 
public  could  automatically  attend.  Clearly  this  amendment  could  and  would  be 
used  by  agency  officials  intent  on  thwarting  the  goal  of  this  legislation.  How 
easy  it  will  be  to  camouflage  a  business  meeting  behind  some  non-business  sound- 
ing announced  topic.  With  no  objective  standard  to  determine  what  is  a  meeting 
"to  conduct  business"  the  ability  for  judicial  review  of  agency  abuse  will, 
practically  speaking,  be  non-existent. 

MINUTES    VS.    VERBATIM  TRANSCRIPTS 

The  second  amendment  would  permit  the  taking  of  minutes  as  opposed  to  the 
requirement  of  a  verbatim  transcript  at  "closed"  meetings.  Minutes  taken  by  the 
most  comi>etent  of  people  are  no  substitute  for  the  comprehensive  verbatim 
transcript.  For  example,  a  particular  monologue,  dialogue  or  phraseology  may 
at  the  time  of  the  actual  meeting  seem  inconsequential  and  consequently  either 
be  omitted  from  the  minutes  or  paraphrased.  Yet  later  that  very  issue  may  be 
extremely  important  to  affected  persons.  The  participants  and  the  public  should 
never  have  to  rely  on  minutes  of  the  proceedings.  If  the  issue  is  serious  enough 
to  warrant  l>eing  discussed  at  a  meeting,  any  discussion  at  that  meeting  should 
be  transcribed.  In  closed  meetings  even  more  than  open  meetings  there  must  be 
a  check  against  inaccurate  or  incomplete  minutes. 

TRANSCRIPT  EXEMPTION 

The  third  amendment  would  exempt  SEC  and  the  Federal  Reserve  Board  from 
the  transcript  requirement. 
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sec/banking  agency  exemption 

The  fourth  amendment  would  be  a  generic  description  having  the  practical 
effect  of  excluding  the  SEC  and  banking  agencies. 

There  is  no  logical  or  equitable  reason  for  either  amendment  and  the  amend- 
ments are  particularly  offensive  because  they  are  new  examples  of  the  FED's 
consistent  attempts  to  arrogantly  transcend  accountability. 

'Finally,  we  would  like  to  emphasize  our  active  support  of  an  amendment  which 
we  understand  will  be  introduced  by  you,  Rep.  Fascell.  That  amendment  would 
require  that  at  anytime  there  is  a  "deletion"  from  the  transcript,  there  must  be 
submitted  a  written  statutory  citation  to  that  section  of  the  law  which  would 
allow  such  a  deletion.  This  amendment  will  ensure  an  additional  measure  of 
accountability  into  the  bill. 
Sincerely, 

Carol  Tucker  Foreman, 

Executive  Director. 
Kathleen  F.  O'Reilly. 

Legislative  Director. 


Congress  Watch 

July  27.  1976. 

Dear  Representative:  This  week  the  House  will  vote  on  the  Government  in 
the  Sunshine  legislation,  H.R.  11656,  which  has  been  reported  by  both  the 
Government  Operations  and  Judiciary  Committees  following  thorough  hearings 
and  committee  debate.  We  urge  you  to  support  this  legislation  which  provides  f  or 
open  meetings  in  multimember  executive  branch  agencies  and  sets  uniform 
standards  for  ex  parte  contacts.  We  also  urge  you  to  oppose  the  four  Arthur 
Burns  amendments  to  be  offered  by  Representative  Horton  and  to  support  the 
Fascell  amendment. 

In  testimony  more  than  ten  years  ago,  prior  to  enactment  of  the  Freedom  of 
Information  Act,  the  Federal  Reserve  testified  that  an  information  act  would 
impair  the  Board's  effectiveness  both  as  an  instrument  of  national  economic 
policy  and  as  a  regulatory  body.  In  the  94th  Congress  Arthur  Burns  made 
similar  predictions  of  doom  about  the  Sunshine  bill,  although  he  admitted  in 
public  testimony  that  the  Federal  Reserve  Board  has  had  no  problem  under  the 
Freedom  of  Information  Act,  a  statute  of  similar  purpose  and  design.  In  spite 
of  this  admission,  Burns  has  lobbied  strenuously  to  remove  the  Board  from  the 
bill.  He  failed  in  the  Senate  and  he  failed  in  both  House  Committees.  He  should 
not  succeed  on  the  House  floor. 

The  following  four  weakening  amendments  which  will  be  proposed  on  the  floor 
are  overlapping  because  they  are  all  designed  to  accomplish  the  same  goal: 
complete  or  partial  exemption  of  the  banking  agencies. 

1.  Definition  of  Meetings:  The  bill  as  reported  defines  a  meeting  which  must 
be  open  in  terms  of  what  actually  occurs — whether  agency  business  is  conducted 
or  disposed  of.  This  is  an  objective  standard  about  which  there  can  be  little 
dispute — either  business  was  conducted  or  it  was  not.  The  agenda  for  the  meeting 
will  state  what  is  intended  to  be  accomplished,  but  any  determination  of  whether 
the  provisions  of  the  bill  apply  will  be  governed  by  what  actually  took  place.  If 
during  a  meeting  a  subject  comes  up  which  is  covered  by  one  of  the  10  exemptions 
in  the  bill,  the  agency  can  move  into  executive  session,  a  routine  procedure. 

The  Burns  amendment,  in  contrast,  would  allow  a  determination  of  whether 
the  bill  applied  on  the  basis  of  the  intended  purpose  of  the  meeting.  Thus,  if  the 
intended  purpose  of  the  meeting  is  not  to  conduct  business,  but  it  gets  conducted 
anyway,  the  open  meeting  provisions  would  not  apply.  Passage  of  this  amend- 
ment would  encourage  agencies  desiring  to  avoid  open  meetings  to  initiate 
"gatherings"  for  one  purpose  and  use  them  for  another.  The  public  has  had  enough 
deceptions  in  government  without  this  subterfuge. 

If  members  are  seriously  worried  that  the  bill  might  be  interpreted  as  applying 
to  informal  conversations  between  commission  members  at  social  events  or  on 
the  golf  course,  they  can  easily  have  a  colloquy  to  clarify  the  legislative  history. 

2.  Verbatim  Transcripts  or  Recordings:  The  bill  as  reported  requires  a  ver- 
batim recording  or  transcript  be  made  of  any  meeting  which  is  closed  under  the 
exemptions  in  the  bill,  and  the  subsequent  public  release  of  any  portions  which 
it  turns  out  are  not  subject  to  the  exemptions. 

The  Burns  amendment  would  delete  any  requirement  for  recordings  or  tran- 
scripts and  substitute  instead  a  requirement  for  minutes.  Anyone  who  has  ever 
attended  a  board  of  directors  meeting  knows  what  minutes  are.  They  bear  little 
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resemblance  to  the  content  of  the  meeting  and  contain  only  what  the  attendees 
want  to  reveal. 

In  addition  to  the  obvious  deficiencies  of  summary  minutes,  there  are  strong 
reasons  for  taking  transcripts  or  recordings  at  closed  meetings.  Any  discussions 
covering  non-exempt  material  which  the  public  is  entitled  to  know  can  subse- 
quently be  released  verbatim.  If  the  closing  of  the  meeting  is  challenged,  the 
court  in  camera  can  tell  exactly  whether  the  meeting  should  or  should  not  have 
been  closed  and  make  a  definitive  ruling  to  guide  future  actions.  And,  disclosure 
of  the  transcript  is  the  only  remedy  in  the  bill  for  improper  closing  of  a  meeting. 
Many  state  laws  have  far  harsher  remedies.  Twenty-four  of  the  49  state  sunshine 
laws  have  criminal  penalties  for  improper  closing  of  meetings,  and  19  can  render 
the  actions  taken  at  an  improperly  closed  meeting  void  or  voidable.  H.R.  11656 
has  no  similar  provisions.  The  only  remedy  is  release  of  the  transcript  or  record- 
ing. Deletion  of  this  provision  will  be  an  incentive  for  avoidance  of  the  law. 
And  there  is  no  evidence  that  an  agency  which  has  transcripts  or  recordings  of 
closed  meetings  will  allow  their  improper  release  any  more  than  they  now  allow 
improper  release  of  documents  (such  improper  release  also  subjects  a  person  to 
criminal  penalties  under  Title  18  of  the  U.S.  Code). 

3.  Transcripts  or  Recordings  for  the  Fed  and  SEC:  This  amendment  is  a  varia- 
tion on  number  2.  It  would  prohibit  transcripts  or  recordings  at  meetings  closed 
because  of  exemption  9(A),  that  is  an  agency  which  regulates  currencies,  securi- 
ties, commodities,  or  financial  institutions  and  the  information  would  be  likely 
to  lead  to  significant  financial  speculation  or  significantly  endanger  the  stability 
of  any  financial  institution.  The  deficiencies  in  the  amendment  are  the  same  as 
for  number  2.  It  just  applies  to  fewer  agencies. 

4.  Exemption  of  Banking  Agencies:  The  final  Burns  amendment  would  exempt 
from  the  bill  any  agency  responsible  for  national  monetary  policy  or  regulation  of 
financial  institutions  except  for  certain  programs  such  as  truth-in-lending,  fair 
credit  reporting,  fair  housing,  equal  credit,  and  home  mortgage  disclosure.  There 
is  no  rational  basis  for  exemption  of  these  agencies  which  have  for  so  long  tried 
to  hide  from  public  view  while  at  the  same  time  impacting  the  lives  of  citizens. 

Finally,  one  important  corrective  amendment  which  we  urge  you  to  support 
will  be  offered  by  Representative  Dante  Fascell  to  require  a  reason  and  statutory 
authority  for  deletions  from  the  transcripts  or  recordings  of  closed  meetings. 
This  is  an  important  regulatory  reform  amendment  to  permit  accurate  over- 
sight of  agency  decisions.  Without  such  minimal  information,  citizens  will  neve 
no  knowledge  of  why  the  meeting  was  closed  and  will  be  put  in  the  position  of 
challenging  the  agency  willy-nilly  or  not  at  all.  The  Freedom  of  Information  Act 
requires  an  agency  to  give  a  citizen  an  explicit  reason  and  citation  for  denial  of 
information.  This  has  not  only  not  been  a  burden ;  it  has  streamlined  the  opera- 
tion of  the  Act.  There  has  been  no  showing  it  would  not  similarly  apply  here, 
and  without  such  a  requirement  in  the  Sunshine  Act  there  will  be  no  ability  by 
the  public  or  the  Congress  to  oversee  the  discretionary  actions  of  the  federal 
agencies. 

Sincerely, 

Joan  Claybrook. 

Mr.  Martin.  Madam  Chairman,  will  the  gentlewoman  yield  ? 
Ms.  Abzug.  I  yield  to  the  gentleman  from  North  Carolina. 
(Mr.  Martin  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Martin.  Madam  Chairman,  let  me  thank  the  gcntlelady  from 
New  York,  the  distinguished  chairman  of  the  subcommittee,  for  yield- 
ing to  me. 

In  order  to  clarify  subsection  3(c)  of  this  bill,  TT.lv.  11656,  in  this 
subsection  are  set  forth  some  10  standards  that  would  qualify  an 
agency  to  choose  to  close  its  meetings  to  the  public  and  not  disclose 
its  deliberations. 

When  I  served  as  county  commissioner  in  Mecklenburg,  N.C.,  we 
adopted  a  similar  policy  requiring  open  meetings — subject  to  certain 
reasonable  exceptions.  One  exception  which  we  found  to  be  essential 
to  our  duties  was  the  consideration  of  prospective  real  estate  trans- 
actions. We  knew  that  if  we  publicly  discussed  proposals  to  purchase 
or  lease  land  or  facilities  and  disclosed  any  details  about  it,  the  price 
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of  that  land  or  facility  would  rise.  That  would  especially  be  true  if 
the  owner/seller  could  see  how  much  we  might  be  willing  to  pay,  or 
that  our  alternative  opportunities  were  limited  or  that  we  were  espe- 
cially anxious  to  buy.  So  we  closed  our  meetings  until  we  could  get 
an  option  on  one  or  more  properties. 

In  examining  subparagraph  3(c)  (9)  (B)  of  this  bill,  I  find  language 
which  may  or  may  not  allow  this  principle.  Subparagraph  (9B) 
protects  "information  the  premature  disclosure  of  which  would  *  *  * 
significantly  frustrate  implementation  of  a  proposed  agency  action." 
I  would  ask  my  colleague  whether  it  is  intended  to  include  under  this 
exception  the  preliminary  discussion  of  proposed  real  estate  trans- 
actions. 

Ms.  Abzug.  To  answer  the  gentleman  from  North  Carolina  (Mr. 
Martin),  Madam  Chairman,  I  think  there  is  no  question  that  sub- 
section (9)(B),  which  reads:  "(B)  in  the  case  of  any  agency,  be 
likely  to  significantly  frustrate  implementation  of  a  proposed  agency 
action  .  .  .  ,"  would  cover  very  well  the  circumstance  which  the 
gentleman  from  North  Carolina  (Mr.  Martin)  describes. 

Mr.  Martin.  Madam  Chairman,  I  thank  the  gentlewoman  from 
Xew  York  for  that  answer,  and  I  appreciate  the  gentlewoman's  yield- 
ing. 

Mr.  Horton.  Madam  Chairman,  I  yield  myself  such  time  as  I  may 
consume. 

(Mr.  Horton  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Horton.  Madam  Chairman,  I  subscribe  wholeheartedly  to  the 
objectives  of  this  legislation.  The  public's  faith  in  the  integrity  of 
Government  rests  on  public  understanding  of  the  reasons  for  govern- 
mental decisions,  and  on  the  accountability  of  Government  officials 
for  those  decisions  which  set  legislative  or  administrative  policies 
which  impact  on  the  Nation  as  a  whole.  However,  as  recognized  in 
the  declaration  of  policy  of  H.R.  11656;  the  public  is  not  necessarily 
served  by  complete  and  unfettered  disclosure  of  all  Government 
decisionmaking  processes.  The  words  "fullest  practicable  information" 
as  used  in  the  bill  indicate  the  need  for  certain  sensible  limitations. 

My  principal  concern  is  that  the  Congress  which  has  enacted  the 
two  basic  planks  for  Federal  information  policies,  the  Freedom  of 
Information  Act  and  the  Privacy  Act,  should  adopt  a  sunshine  bill 
which  is  consistent  with  the  principles  laid  down  in  the  two  landmark 
bills  we  have  already  enacted.  The  bill  before  you  does  not  fully  meet 
this  standard  since  it  erodes  the  clarity  and  firmness  of  the  FOI  Act 
exemptions,  and  threatens  to  erode  the  privacy  protections  we  have 
erected  for  those  involved  in  adjudications  before  collegial  agencies. 

I  believe  that  a  number  of  provisions  of  H.R.  11656  are  inconsistent 
with  the  declaration  of  policy  contained  in  the  bill  itself,  and  that 
these  provisions  would  permit  or  mandate  disclosures  which  would 
injure  the  rights  of  individuals  and  injure  the  ability  of  the  Govern- 
ment to  carry  out  its  responsibilities. 

I  address  my  concerns  with  several  specific  provisions  of  H.R.  11656 
in  the  Committee  on  Government  Operations,  and  in  a  statement  filed 
with  the  Subcommittee  on  Administrative  Law  and  Governmental 
Relations  of  the  Committee  on  the  Judiciary. 

At  that  time,  I  took  issue  with  the  following  features  of  H.R.  11656 : 
First,  the  verbatim  transcripts  requirement  for  closed  meetings,  second, 
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the  definition  of  "agency,"  third,  the  definition  of  "meeting,"  fourth 
the  identification  of  persons  expected  to  attend  a  closed  meeting,  fifth, 
the  prescribed  venue  for  actions  brought  under  this  legislation,  sixth, 
the  personal  liability  of  individual  agency  officials,  and  seventh,  the 
unfettered  disclosure  of  all  ex  parte  communications. 

Since  then  certain  improvements  have  been  made  by  the  Judiciary 
Committee,  but  serious  problems  still  exist.  But  I  feel'it  is  possible  to 
amend  the  bill  in  a  way  that  would  let  every  bit  as  much  sunshine 
behind  the  doors  of  Government  agency  deliberations  and  provide  a 
brand  of  sunshine  which  is  less  clouded  by  procedural  redtape  and 
confusion  than  that  created  by  H.R.  11656. 

If  the  Judiciary  Committee  amendments  are  adopted  my  remaining 
differences  with  the  bill  concern  primarily  the  verbatim  transcript 
requirement  and  the  definition  of  meeting  and  at  an  appropriate  time 
I  shall  offer  an  amendment  to  each  of  these  provisions. 

The  verbatim  transcript  requirement  of  H.R.  11656  as  reported  by 
the  Government  Operations  Committee  could  effectively  destroy  the 
provisions  of  the  bill  which  permit  certain  meetings  to  be  closed.  While 
the  provisions  of  the  bill  enable  an  agency  to  delete,  by  recorded  vote 
at  a  subsequent  meeting,  sensitive  portions  of  a  transcript,  they  also 
require  the  agency  to  furnish  the  public  what,  in  effect,  are  summaries 
of  the  deleted  portions.  In  the  case  of  agencies  involved  in  the  regula- 
tion of  financial  institutions,  for  example,  harmful  inferences  drawn 
from  the  deletions  could  result  in  market  speculation  or  damage  to 
the  stability  of  our  financial  markets  and  institutions. 

The  possibility  of  later  disclosure  of  a  verbatim  transcript  will  in- 
hibit free  discussion  about  sensitive  matters  and  thus  impair  the  deci- 
sionmaking process  in  instances  where  candor  is  essential. 

Moreover,  the  effect  of  the  transcript  requirement  of  the  bill  when 
coupled  with  relevant  procedural  requirements  would  lead  to  a  situa- 
tion bordering  on  the  ridiculous. 

The  bill  provides  that  votes  to  close  meetings  must  be  cast  in  person, 
no  proxies  being  permitted.  Thus  a  meeting  must  be  held  to  vote  on 
closing  a  subsequent  meeting  or  meetings,  and  another  meeting  must 
be  held  to  vote  on  any  change  in  the  time,  place,  or  subject  matter  of  a 
meeting  already  announced. 

When  these  procedural  requirements  are  coupled  with  the  verbatim 
transcript  or  electronic  recording  requirements,  the  prospect  is  one  of 
mind-boggling  infinity.  Thus,  when  a  meeting  is  properly  closed,  the 
complete  transcript  or  electronic  recording  of  the  proceedings  must 
be  made  available  to  the  public  except  for  such  portions  determined  by 
a  recorded  vote  to  fall  within  the  exemptive  provisions.  In  order  to 
avoid  the  disclosure  of  such  portions  of  the  transcript,  the  meeting 
called  to  discuss,  consider  and  vote  on  the  proposed  deletions  must  also 
be  closed  pursuant  to  the  procedural  requirements  cited  above.  Since 
this  meeting  would  be  closed  to  consider  information  coming  within 
the  exemptive  provisions  of  the  bill,  the  complete  transcript  of  elec- 
tronic recording  of  such  meeting  must  also  be  made  available  to  the 
public  except  for  those  portions  determined  by  a  recorded  vote  to  fall 
within  the  exemptive  provisions.  Again,  in  order  to  avoid  the  disclo- 
sure of  such  portions  of  the  transcript  of  the  second  closed  meeting, 
a  third  meeting  called  to  consider  and  vote  on  the  proposed  deletions 
stemming  from  the  second  meeting  must  be  closed,  and  thetranscript 
of  that  meeting  must  be  examined  at  a  fourth  closed  meeting  and  so 
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on  and  on  ad  infinitum.  Obviously,  sonic  rule  of  reason  must  prevail 
in  the  implementation  of  such  a  provision,  but  the  letter  of  the  law,  if 
observed,  would  be  paralytic  in  its  effect. 

The  Judiciary  Committee  amendments  eliminate  the  requirement  for 
agency  members  to  vote  upon  deletions  from  transcripts  and  the  re- 
quirement that  agencies  provide  explanations  of  the  reasons  for  dele- 
tions and  the  exemption  relied  upon.  However,  harmful  inferences  can 
still  be  drawn  from  the  deletions  and  the  possibility  of  later  disclosure 
will  inhibit  full  exchange  of  views  on  sensitive  issues. 

I  do  not  subscribe  to  the  position  that  the  transcript  requirement  is 
essential  to  the  enforceability  of  the  act  and  I  feel  that  a  reasonable 
compromise  can  be  worked  out  in  this  area  along  the  lines  of  an  amend- 
ment that  I  plan  to  introduce  at  an  appropriate  time.  The  amendment 
would  substitute  minutes  for  verbatim  transcripts  or  electronic  record- 
ings. The  discovery  procedures  available  to  U.S.  district  courts  do 
not  depend  upon  the  availability  of  verbatim  transcripts  or  elec- 
tronic recordings  of  agency  meetings.  While  the  concepts  embodied  in 
U.K.  11656  stem  from  "sunshine"  or  "open  meeting"  statutes  of  the 
States,  none  of  the  49  State  statutes,  so  far  as  I  can  determine,  has  a 
verbatim  transcript  requirement  for  either  open  or  closed  meetings. 

Meetings  covered  by  the  bill  should  be  those  gatherings  for  the 
purpose  of  conducting  official  agency  business  of  at  least  the  number 
of  individual  agency  members  required  to  take  final  action  on  behalf 
of  the  agency.  The  meeting  definition  in  both  versions  of  H.R.  11650 
would  apply  even  to  casual  or  social  encounters  which  were  not  gather- 
ings for  the  purpose  of  acting  in  behalf  of  the  agency.  The  Judiciary 
Committee  version  is  the  more  burdensome  and  refers  to  any  "assembly 
or  simultaneous  communication."  Accordingly.  I  shall  offer  an  amend- 
ment to  narrow  the  definition  to  cover  meetings  for  the  purpose  of 
conducting  agency  business. 

I  feel  that  venue  for  actions  brought  under  this  legislation  should 
be  limited  in  accordance  with  language  in  the  Judiciary  Committee 
amendments,  that  is  to  the  district  in  which  the  agency  in  question  has 
its  headquarters  or  where  the  meeting  in  question  occurred  or  in  the 
District  Court  for  the  District  of  Columbia.  The  bill  as  reported  by 
the  Committee  on  Government  Operations  permits  such  actions  to  be 
brought  also  where  the  plantiff  resides  or  has  his  principal  place  of 
business.  This  could  lead  to  duplicative  lawsuits  spread  across  the 
country7  covering  the  same  agency  meeting  or  meetings. 

I  oppose  the  provisions  of  H.R.  11656  as  reported  by  Government 
Operations  imposing  personal  liabilitv  on  individual  agency  mem- 
bers for  attorney's  fees  and  court  costs.  The  assessment  of  attorney 
feos  and  other  litigation  costs  personally  against  individual  members 
of  on  agency  con  only  lead  to  a  further  diminution  of  the  reward*  of 
public  service.  This  provision  would  not  only  discourage  qualified  per- 
sons from  accepting  agency  appointments,  but  would  inhibit  per- 
formance of  official  duties  bv  those  in  office.  The  Judiciary  Committee 
amendment  prudently  deletes  this  requirement. 

It  is  not  possible  to  estimate  the  costs  of  complying  with  the  pro- 
visions of  H.E,  11656.  Certainly  the  time  of  a  majority  of  the  entire 
membership  of  an  agency  spent  in  the  repeated  voting  sessions  at- 
tendant upon  closed  meetings;  the  time  spent  by  lawyers  and  other 
staff  members  examinin.o-  documents;  litigation  costs  arising  from 
actions  created  by  the  bill;  the  administrative  burden  of  preparing 
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a  verbatim  transcript  of  each  closed  meeting,  of  deleting  exempt  por- 
tions and  of  providing  a  copy  of  the  remainder  to  the  public  will  be 

significant. 

Let  me  not  be  misunderstood.  My  amendments  are  not  intended  to 
weaken  the  disclosure  requirements  of  the  bill  but  rather  to  improve 
it  by  achieving  a  balance  between  the  disclosure  requirements  and  the 
need  for  government  to  operate  effectively.  Neither  complete  confi- 
dentiality nor  complete  disclosure  is  desirable  and  we  need  to  guard 
against  the  temptation  to  overcompensate  for  past  secrecy  in  today's 
morbid  climate  of  distrust  and  suspicion. 

Mr.  Flowers.  Madam  Chairman,  I  yield  myself  such  time  as  I  may 
consume. 

(Mr.  Flowers  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Flowers.  Madam  Chairman,  I  shall  be  very  brief  here.  Our 
committee,  the  Committee  on  the  Judiciary,  and  the  subcommittee 
which  I  chair,  the  Subcommittee  on  Administrative  Law  and  Govern- 
mental Relations,  was  referred  this  bill  on  a  sequential  basis. 

The  gentleman  from  Texas,  the  distinguished  chairman  of  the  Com- 
mittee on  Government  Operations,  and  I,  as  well  as  other  Members 
have  been  somewhat  concerned  in  the  last  year  and  a  half  over  what 
we  have  gotten  ourselves  into  with  dual  reference  and  sequential  ref- 
erence. I  am  afraid  that  unless  we  straighten  out  our  proceedings  in 
this  regard  before  the  organization  of  the  next  Congress,  we  are  going 
to  find  a  whole  lot  of  redundant  work  being  done  in  the  95th  Congress 
like  it  has  been  done  in  the  94th  Congress.  I  hope  that  someone  with 
more  wisdom  than  I  can  figure  out  the  solution  while  maintaining  the 
jurisdictional  integrity  of  the  various  committees.  But  I  think  were 
it  not  for  the  fact  that  the  gentleman  from  Texas  is  in  the  peculiar 
situation  of  being  the  ranking  Democrat  on  the  Committee  on  the  Ju- 
diciary and  the  chairman  of  the  distinguished  Committee  on  Govern- 
ment Operations  as  well,  thereby  having  a  position  of  leadership  on 
both  committees  having  jurisdiction  not  only  of  this  legislation  but  of 
some  previous  legislation,  we  could  have  had  some  problems  in  the 
handling  of  the  bill.  Of  course,  I  always  welcome  the  opportunity  of 
working  with  my  distinguished  friend  from  Texas,  but  we  both  agree 
that  there  is  too  much  ground  to  be  plowed  for  us  to  be  going  over  each 
other's  work. 

Mr.  Brooks.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Flowers.  I  yield  to  the  gentleman  from  Texas. 

Mr.  Brooks.  I  thank  the  gentleman  for  yielding. 

I  want  to  commend  the  gentleman  from  Alabama  for  doing  a  splen- 
did job  on  the  Committee  on  the  Judicary  in  handling  this  legislation, 
and  I  want  to  say  that  I  share  with  him  a  feeling  that  this  is  a  dupli- 
cating effort  on  the  part  of  Congress. 

We  refer  a  bill  to  the  "A  Committee,"  it  works  up  a  bill, 
the  subcommittee  has  hearings,  the  legislation  is  reported  by  the  full 
committee,  and  then  the  bill  goes  to  the  Rules  Committee  to  come  to  the 
House,  and  then  we  have  to  make  up  our  mind  here  in  Congress  to 
vote  for  it  or  not.  It  is  a  duplication  of  effort;  confusing  bothersome, 
troublesome,  generally  a  pain,  inefficient,  and  often  ineffective  when 
we  have  to  send  legislation  to  another  committee  and  start  over  through 
the  whole  series. 
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I  would  say  I  hope  when  this  new  Congress  starts  we  can  change 
this  sequential  reference  because  the  time  has  come  when  we  have  bills 
referred  to  four  or  five  committees.  If  we  want  to  get  anything  done 
in  Congress  that  is  not  the  way  to  do  it.  I  want  to  say  I  share  the  feel- 
ings of  my  friend,  the  gentleman  from  Alabama  (Mr.  Flowers)  on 
this  particular  subject. 

Mr.  Flowers.  We  have  now  before  our  subcommittee  a  bill  that  is 
referred  to  four  committees  for  the  purposes  of  those  matters  under 
the  jurisdiction  of  the  several  committees.  As  the  gentleman  knows 
this  generally  means  that  when  one  has  a  bite  at  the  apple  he  just  takes 
a  look  at  the  place  where  it  looks  best. 

We  are  not  always  going  to  be  on  the  receiving  end  of  this  matter, 
because  the  last  time  we  had  an  issue  between  two  committees  it  was 
our  committee  that  had  primary  jurisdiction  and  the  Government  Op- 
erations Committee  had  the  second  bite,  so  this  is  just  an  evening  out 
process  and  in  working  with  the  leadership  on  both  sides  we  hope  to 
circumvent  this  problem  of  redundancy  in  the  future. 

Mr.  Horton.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Flowers.  I  yield  to  the  gentleman  from  New  York. 

Mr.  Horton.  Madam  Chairman,  would  the  gentleman  explain  to  the 
House  and  to  the  committee  what  he  intends  to  do  with  regard  to  the 
action  taken  by  the  Judiciary  Committee?  What  is  his  intention? 

Mr.  Flow^ers.  If  the  gentleman  will  allow  me  to  proceed.  I  will  speak 
very  briefly  to  the  merits  and  what  I  intend  to  do  here  this  afternoon. 

We  had  sequential  reference  in  our  committee  and  we  then  went  over 
the  entire  bill  with  a  view  to  making  whatever  amendments  we  deemed 
to  be  appropriate.  We  did  make  about  10  or  11  amendments,  some  of 
thorn  more  or  less  technical  in  nature  and  some  3  or  4  rather  substan- 
tive in  nature.  I  intend  at  the  appropriate  time  to  offer  an  amendment 
in  the  nature  of  a  substitute  which  will  embody  all  of  the  amendments 
that  were  approved  by  the  Judiciary  Committee  as  well  as  those 
amendments  that  were  approved  by  the  Government  Operations  Com- 
mittee. There  would  then  be  no  committee  amendments  to  the  bill  com- 
ing from  either  committee. 

Then  the  parliamentary  situation,  as  this  Member  would  understand 
it.  is  at  that  point  the  substitute  would  be  subject  to  amendment.  The 
gentleman  has  some  amendments,  I  know  the  gentleman  from  Cali- 
fornia (Mr.  Moorhead)  ,  the  ranking  minority  member  on  the  subcom- 
mittee has  some  amendments,  as  well  as  the  gentleman  from  Ohio  (Mr. 
Kixdxess)  ,  and  we  will  proceed  on  those  amendments. 

I  understand  that  there  will  be  objection  on  the  part  of  the  Gov- 
ernment Operations  on  this  side  of  the  aisle  to  one  of  the  amendments 
that  is  in  the  package  of  the  substitute.  The  gentleman  from  Florida 
(Mr.  Fascell)  will  offer  an  amendment  to  the  substitute  at  one  point 
dealing  with  the  transcript,  and  then  we  will  proceed  as  quickly  as 
possible  on  each  one  of  these  things  and  finish  the  matter  in  a  very 
short  time. 

Mr.  Horton.  Madam  Chairman,  if  the  gentleman  will  yield  again. 
I  feel  that  is  a  very  expeditious  way  to  handle  this  matter  because 
it  would  be  verv  complicated  if  we  have  to  handle  it  by  amendment, 
but  with  the  substitute  we  would  have  the  entire  bill  as  passed  by  the 
Government  Operations  Committee  as  amended  by  the  Judiciary  Com- 
mittee, and  we  can  exercise  our  will  on  that  basis.  " 
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Mr.  Flowers.  Madam  Chairman,  meetings  of  agencies  subject  to 
the  provisions  of  this  bill  are  to  be  open  to  public  observation  unless 
information  being  discussed  at  the  meeting  falls  within  an  express 
exception.  Public  awareness  and  interest  in  Government  are  important 
in  our  democratic  procedures.  This  bill,  by  promoting  increased  open- 
ness in  Government,  should  lead  to  improved  decisionmaking  and 
greater  accountability  on  the  part  of  the  Government. 

The  Committee  on  the  Judiciary  Was  referred  this  bill  on  a  sequen- 
tial basis  and  prior  to  the  Committee  on  the  Judiciary  reporting  the 
bill,  the  bill  had  been  the  subject  of  a  report  by  the  Committee  on 
Government  Operations.  Since  the  two  committees  are  in  essential 
agreement  on  the  bill,  I  will  confine  my  remarks  to  the  amendments 
proposed  by  the  Committee  on  the  Judiciary. 

First,  the  committee  recommended  a  change  in  the  definition  of 
"meeting"  as  provided  in  new  section  552b  added  to  title  5  by  the  bill. 
As  so  amended,  the  term  "meeting"  would  mean  an  assembly  or  simul- 
taneous communication  concerning  the  joint  conduct  or  disposition 
of  agency  business  by  two  or  more,  but  at  least  a  number  of  individual 
agency  members  required  to  take  action  on  behalf  of  the  agency.  There 
would  be  an  exception  for  meetings  required  to  decide  matters  covered 
by  subsection  (d).  the  subsection  concerning  the  closing  of  meetings. 
The  meetings  covered  by  the  exception  would  concern  matters  which 
are  procedural  in  nature  and  involve  decisions  in  voting  on  closed 
meetings  and  on  announcement  of  meetings.  Such  meetings  could  not 
include  the  conduct  or  disposition  of  any  other  agency  business.  The 
committee  also  recommended  an  amendment  to  subsection  (b)  to  add 
language  providing  that  agency  members  cannot  jointly  conduct  or 
dispose  of  agency  business  other  than  as  provided  in  new  section  55-21). 
The  amended  subsection  would  not  preclude  agencies  from  disposing 
of  noncontroversial  matters  by  written  circulations. 

The  subcommittee  added  the  words  "or  permitted"  to  exception  (3) 
of  subsection  (c),  which  is  the  exception  permitting  closing  of  meet- 
ings involving  information  authorized  to  be  withheld  by  statute.  Prior 
to  the  amendment,  only  those  statutes  which  "required"  the  withhold- 
ing of  information  would  authorize  the  closing.  By  the  insertion  of 
the  words  "or  permitted",  many  statutes  which  now  permit  the  with- 
holding of  information  but  allow  judgment  or  discretion  will  be  given 
force  and  effect.  This  amendment  is  consistent  with  the  language  and 
purpose  of  those  statutes  which  provide  the  basic  authority  for  such 
witliholding. 

Exception  (7)  of  subsection  (c)  concerns  the  closing  of  meetings 
in  order  to  avoid  disclosure  of  investigatory  records  compiled  for  law 
enforcement  purposes.  The  exceptions  in  this  bill  were  patterned 
after  the  Freedom  of  Information  Act  as  set  forth  in  the  Administra- 
tive Procedure  Act  provisions  of  title  5  of  the  United  States  Code  in 
section  552.  That  section  concerns  written  records.  This  bill  has  a 
slightly  different  orientation  and  concerns  the  right  of  the  public  to 
observe  agency  meetings  at  which  information  will  be  given  in  oral 
discussions.  This  amendment  makes  a  necessary  clarification  as  to  the 
exception  so  that  it  applies  to  information  which,  if  written,  would 
be  contained  in  such  investigatory  records. 

Exception  (0)  permits  the  closing  of  meetings  when  the  premature 
disclosure  of  certain  information  could  lead  to  financial  speculation, 
endanger  the  stability  of  a  financial  institution,  or  frustrate  the  im- 
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plementation  of  a  proposed  agency  action.  In  the  latter  case,  the  ex- 
ception would  not  be  available  after  the  content  or  nature  of  the 
Agency  action  had  already  been  disclosed  to  the  public.  Amendments 
were  added  by  the  committee  to  clarify  the  exception  by  express 
language  as  to  the  time  when  the  exception  would  no  longer  be  avail- 
able. This  was  done  by  providing  it  would  not  be  available  after  the 
disclosure  or  after  public  notice  of  rulemaking  as  provided  in  the 
Administrative  Procedure  Act. 

Paragraph  (4)  of  subsection  (d)  permits  the  closing  of  meetings 
pursuant  to  agency  rules  in  certain  instances  where  a  majority  of  the 
business  would  justify  closing,  in  other  words,  meetings  that  fit  certain 
categories.  The  committee  added  a  clarification  to  better  identify  the 
meetings  subject  to  the  exception  and  this  was  done  by  deleting  the 
words  "of  the  portions"  where  the  original  language  would  have  re- 
quired that  a  majority  of  the  portions  of  agency  meetings  would  have 
to  be  closed  in  order  to  permit  closing  by  rules,  and  substituting  there- 
for, the  majority  of  meetings  for  the  same  purpose,  it  being  very  diffi- 
cult to  determine  a  majority  of  "portions''  of  meetings. 

TRANSCRIPT  REQUIREMENT 

Subsection  (f)  of  the  new  section  concerning  transcripts  of  closed 
meetings  and  requires  that  a  complete  transcript  or  an  electronic 
recording  which  is  adequate  to  record  the  proceeding  shall  be  made  of 
each  agency  meeting  or  portion  of  a  meeting  closed  to  the  public  with 
the  single  exception  of  meetings  closed  to  the  public  pursuant  to 
paragraph  10  of  subsection  (c).  The  committee  considered  the  diffi- 
culties incident  to  the  review  of  the  transcript  of  closed  meetings 
required  by  the  original  provisions  of  the  bill.  The  bill  would  have 
required  that  each  deletion  authorized  by  an  exception  in  the  section 
would  be  made  by  recorded  vote  of  the  agency  taken  subsequent  to 
the  meeting.  It  was  pointed  out  this  would  require  a  considerable 
expenditure  of  the  time  of  the  senior  officials  of  the  agency  and  that 
this  would  be  cumbersome  and  time  consuming.  It  was  determined 
that  the  intent  of  the  bill  could  be  adequately  carried  out  by  deleting 
this  provision  and  similarly  deleting  the  provision  requiring  a  written 
explanation  of  the  reason  and  statutory  basis  for  each  deletion. 

These  amendments  would  not  change  the  requirements  of  the  sec- 
tion making  revised  copies  of  the  transcript  or  transcription  of  the 
electronic  recordings  available  to  any  person  upon  payment  of  the 
cost  of  duplication  or  its  transcription.  Further,  it  is  provided  that 
if  the  agency  determines  it  to  be  in  the  public  interest,  the  material 
can  be  made  available  to  the  public  without  cost.  The  complete  ver- 
batim copy  of  the  transcription  or  the  complete  electronic  recording 
of  each  meeting  closed  to  the  public  would  be  maintained  by  the  agency 
for  at  least  2  years  after  the  meeting  or  until  1  year  after  the  con- 
clusion of  the  agency  proceeding  with  respect  to  which  the  meeting 
was  held,  whichever  occurs  later. 

COURT  JURISDICTIOX  UXDER  SECTION   5  5  2b(ll) 

Subsection  (h)  provides  jurisdiction  in  the  district  courts  of  the 
United  States  to  enforce  the  requirements  of  sections  (b)  through  (f ) 
of  the  new  section.  Such  actions  may  be  brought  by  any  person  against 
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the  agency  prior  to  or  within  60  days  after  the  meeting  at  which  the 
alleged  violation  of  the  section  occurred.  The  time  limit  would  be 
varied  in  the  event  that  a  public  announcement  of  the  meeting  had  not 
been  made  in  accordance  with  the  requirements  of  the  section.  The 
original  version  of  the  bill  would  have  provided  jurisdiction  in  the 
courts  to  bring  such  actions  against  the  agency  or  its  members.  The 
committee  recommended  the  deletion  of  the  provision  for  joinder  of 
members  for  since  the  subsection  authorizes  an  action  against  the 
agency,  there  would  be  no  necessity  to  join  individual  members  to 
gain  court  jurisdiction. 

Further,  the  committee  also  amended  the  bill  to  delete  the  pro- 
vision authorizing  the  assessment  of  court  costs  against  individual 
agency  members.  These  amendments  remove  the  objection  that  in- 
dividual agency  members  would  be  subjected  to  suit  for  official  acts 
and  possibly  being  assessed  costs  and  attorneys  fees  in  these  circum- 
stances. In  line  with  these  principles,  the  committee  recommends  the 
deletion  of  the  provision  in  original  subsection  (j)  which  would  have 
permitted  the  assessment  of  costs  against  individual  members  of  an 
agency. 

Objections  were  raised  at  the  hearings  on  the  bill  concerning  the 
breadth  of  the  provisions  concerning  venue  for  actions  authorized  by 
the  bill.  The  committee  concluded  that  there  should  be  no  limitation 
upon  the  jurisdiction  provided  in  the  bill  nor  persons  who  could  bring 
the  actions  contemplated  by  the  bill.  However,  the  bill  concerns  meet- 
ings and  matters  relating  to  meetings  that  have  a  definite  relation  to 
certain  locations,  and  the  practical  aspects  concerning  Government 
action  and  court  consideration  of  these  matters  make  it  logical  to  pro- 
vide venue  in  the  district  where  the  agency  is  held,  where  the  agency 
has  its  headquarters,  or  in  the  District  Court  for  the  District  of 
Columbia. 

SCOPE  OF  JUDICIAL  REVIEW 

Subsection  (i)  of  subsection  552b  as  contained  in  the  bill  referred 
to  the  committee  would  have  provided  that  any  Federal  court  other- 
wise authorized  by  law  to  review  agency  action  could  on  application  of 
any  person  properly  participating  in  the  judicial  review  proceedings 
inquire  into  the  violations  of  the  requirements  of  the  section  and  afford 
any  relief  deemed  appropriate.  The  committee  recommends  deletion 
of  this  language.  It  was  concluded  that  the  provisions  of  section  TOO 
of  title  5  of  the  Administrative  Procedure  Act  provides  adequate 
authority  to  inquire  into  the  matters  apparently  referred  to  in  original 
subsection  (i). 

Section  706  concerns  judicial  review  and  details  the  basis  for  in- 
validating agency  action.  Item  2(d)  as  contained  in  that  section  au- 
thorizes a  court  to  set  aside  agency  action  which  was  taken  "without 
observance  of  proceedings  required  by  law."  In  consideration  of  mat- 
ters covered  by  this  section,  the  courts,  in  reviewing  actions,  would  then 
therefore  be  prepared  to  proceed  in  accordance  with  their  normal  pro- 
cedures under  section  706.  The  weight  to  be  given  violations  of  the 
provisions  of  section  552b  would  be  considered  as  are  other  matters 
covered  by  this  provision  in  the  Administrative  Procedure  Act.  The 
reviewing  court  would  then  be  in  a  position  to  determine  whether  the 
violation  was  of  material  prejudice  to  the  party  involved. 
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EX  PARTE  PROCEEDINGS 

Section  4(a)  of  the  bill  adds  a  new  subsection  (d)(1)  to  section 
557  of  title  5,  United  States  Code,  concerning  ex  parte  communica- 
tions in  relation  to  adjudication  and  formal  rulemaking  under  the 
Administrative  Procedure  Act.  Section  557  concerns  decisions  based 
on  the  record  of  hearings  conducted  in  accordance  with  section  556. 
The  new  subsection  (d)  added  by  this  bill  would  provide  express 
limitations  and  procedures  relating  to  ex  parte  communications  rela- 
tive to  the  merits  of  agency  proceedings.  The  bar  would  apply  to  ex 
parte  communications  relative  to  the  merits  of  such  proceeding  by 
interested  persons  outside  the  agency  made  to  agency  personnel  in- 
volved or  expected  to  be  involved  in  the  decisional  process. 

Similarly,  no  such  agency  official  could  make  an  ex  parte  communi- 
cation to  an  interested  party  outside  the  agency.  The  incorporation 
of  the  new  subsection  in  section  557  results  in  the  provisions  being 
made  applicable  to  adjudications  and  to  formal  rulemaking.  The  lan- 
guage of  the  bill  provides  for  communications  or  memorandum  of  oral 
communications  to  be  made  a  part  of  the  public  record  of  the  proceed- 
ings along  with  written  responses  and  memorandums  of  oral  responses. 
In  the  event  there  is  such  an  ex  parte  communication,  the  agency, 
administrative  law  judge,  or  presiding  employee  may  require  a  party 
to  show  cause  why  his  claim  or  interest  in  the  proceeding  should  not 
be  denied,  dismissed,  or  disregarded,  or  otherwise  be  acted  upon 
adversely. 

As  introduced,  the  bill  would  have  also  amended  the  Freedom  of  In- 
formation Act  provisions  of  section  552(b)  (3)  to  limit  the  exception 
for  information  covered  by  statutes  to  only  information  covered  by 
statutes  to  only  information  covered  by  statutes  which  require  that 
information  of  a  particular  type  or  criteria  be  withheld.  This  would 
not  provide  an  exception  for  statutes  which  permit  the  agency  to  deter- 
mine whether  such  information  should  be  released  or  not.  The  amend- 
ment was  made  because  the  language  is  unduly  restrictive.  For  ex- 
ample, the  section  concerning  release  of  atomic  energy  information 
permits  a  continuous  review  of  restricted  data  to  permit  declassifica- 
tion where  information  may  be  declassified  "without  undue  risk  to  the 
common  defense  and  security"  42  U.S.C.  2162. 

Mr.  Chairman,  I  urge  the  approval  of  the  bill  with  the  amendments 
recommended  by  the  Committee  on  the  Judiciary. 

Madam  Chairman,  I  reserve  the  balance  of  my  time. 

Mr.  Horton".  Madam  Chairman,  I  yield  10  minutes  to  the  gentleman 
from  California  (Mr.  McCloskey).  ': 

The  Chairman.  If  there  is  no  objection,  the  Chair  would  like  to 
recognize  the  gentleman  from  California  (Mr.  Moorhead)  for  30  min- 
utes and  then  come  back  to  the  gentleman  from  New  York  (Mr. 

TT^RTON  )  . 

The  Chair  now  recognizes  the  gentleman  from  California  (Mr. 
Moorhead)  for  30  minutes. 

Mr.  Moorhead  of  California.  Madam  Chairman.  I  yield  myself  such 
time  as  I  may  consume. 

Air.  Hortox.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Moorhead  of  California.  I  vield  to  the  gentleman  from  New 
York. 
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PARLIAMENTARY  INQUIRY 

Mr.  Horton.  Madam  Chairman,  a  parliamentary  inquiry. 
The  Chairman.  The  gentleman  will  state  the  parliamentary  inquiry. 
Mr.  Horton.  Madam  Chairman,  is  it  the  intention  of  the  Chair  to 
rotate? 

The  Chairman.  Yes,  that  is  the  intention  of  the  Chair. 

Mr.  Horton.  Would  the  gentleman  from  California  (Mr.  Moor- 
iikad)  then  have  30  minutes  before  I  come  back  to  my  time? 

The  Chairman.  The  gentleman  will  probably  use  a  portion  of  that 
30  minutes  himself.  We  will  then  come  back  to  the  gentlewoman  from 
New  York  (Ms.  Abzug)  and  to  the  gentleman  from  New  York  (Mr. 
Horton  ) . 

Air.  Horton.  Madam  Chairman,  I  thank  the  Chair. 

(Mr.  Moorhead  of  California  asked  and  was  given  permission  to 
revise  and  extend  his  remarks.) 

Mr.  Moorhead  of  California.  Madam  Chairman,  I  yield  myself  such 
time  as  I  may  consume. 

Madam  Chairman,  this  piece  of  legislation  that  is  before  us  has  a 
very  commendable  goal,  that  is,  to  give  the  people  of  America  an 
insight  and  information  as  to  the  operation  of  our  Government.  How- 
ever, this  right  also  must  be  balanced  against  a  very  delicate  scale  as  to 
the  damage  and  mischief  that  can  be  done  in  any  given  instance  in 
holding  back  the  effective  operation  of  Government.  It  must  be  bal- 
anced if  we  are  going  to  do  the  job  that  is  required  of  us.  Government 
in  the  sunshine  is  not  logical  if  our  Nation's  security  is  compromised 
by  such  disclosures.  Sunshine  is  blatantly  unfair,  perhaps  unconstitu- 
tional, if  it  impinges  upon  individual  privacy  rights.  Sunshine  is 
irrational  if  it  interferes  with  or  threatens  our  Nation's  economic  sta- 
bility or  the  value  of  our  currency. 

My  point  is  that  the  idea  behind  Government  in  the  snnshine  legisla- 
tion is  attractive  and  valid  only  with  respect  to  certain  governmental 
activities.  Everyone  in  this  House  knows  that  there  are  certain  activi- 
ties of  Government  that  cannot  and  should  not  be  in  the  public  realm 
or  released  for  general  distribution.  So,  in  drafting  this  type  of  legisla- 
tion, we  must  be  very  careful  about  every  detail  of  its  impact.  Sunshine 
legislation  should  not  be  used  as  a  vehicle  to  interfere  with  Government 
agencies  in  the  valid  performance  of  the  functions  for  which  they  Were 
created. 

H.R.  11656,  as  amended  by  the  Committee  on  the  Judiciary,  goes  a 
long  way  towards  recognizing  the  important  balance  of  which  I  am 
speaking.  Both  the  judicial  review  and  venue  provisions  in  the  bill 
have  been  improved.  An  irrational  and  unnecessary  punitive  provi- 
sion imposing  liability  for  court  costs  and  attorneys'  fees  on  indi- 
vidual agency  officials  lias  been  removed.  Importantly,  the  Judicia  re- 
version of  this  legislation  has  made  the  controversial  verbatim  tran- 
script requirement  more  reasonable  by  allowing  the  deletion  of  exempt 
material  from  meeting  transcripts.  If  this  onerous  and  contradictory 
requirement  is  retained  in  the  final  bill,  it  is  my  hope  that  the  Judiciary 
modification  will  also  be  retained. 

Finally,  an  unwise  attempt  to  reverse  the  Supreme  Court's  decision 
in  Administrator,  F.A.A.  v.  Robertson.  422  U.S.  255  (1975),  has  been 
altered. 

It  is  my  hope  that  all  of  the  improving  amendments  added  to  H.R. 
11656  by  the  Committee  on  the  Judiciary  will  receive  favorable  act  ion 
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in  this  House.  These  amendments  would  make  this  legislation  less  am- 
biguous, less  likely  to  produce  extensive  litigation,  and  far  less  likely 
to  impose  unrealistic  and  unfair  burdens  on  Government  agencies  and 
officials. 

I  also  strongly  urge  that  the  House  favorably  consider  additional 
improving  amendments  that  will  be  offered  by  my  good  friend  and 
colleague,  the  gentleman  from  New  York  (Mr.  Hokton).  As  it  conies 
to  the  floor,  H.E.  11656  defines  ''meeting''  in  a  confusing  and  ambigu- 
ous manner.  This  definition  is  pivotal  in  the  understanding  of  the 
scope  of  the  Government  in  the  sunshine  legislation.  More  specificity  is 
required  and  the  amendment  of  the  gentleman  from  New  York  ( Mr. 
Horton)  would  accomplish  that. 

The  gentleman  from  Ohio  (Mr.  Kindness),  a  member  of  our  Judi- 
ciary Subcommittee,  also  has  a  very  important  amendment  to  offer 
to  this  legislation,  specifying  which  agencies  are  to  be  subject  to  this 
act. 

I  will  offer  an  amendment  later  on  in  the  debate  which  would  provide 
that  persons  bringing  an  action  under  this  legislation  must  meet 
normal  Federal  court  standing  requirements. 

The  legislation,  as  it  is  presently  written,  changes  the  present  court 
rules  to  allow  any  individual,  whether  he  has  an  interest  or  not,  to 
bring  litigation.  This  only  causes  a  disruption  of  our  entire  court  s\> 
tern.  It  allows  professional  litigators  to  get  involved  for  whatever  pur 
poses  they  might  want  to,  many  times  to  make  a  case  for  themselves  or 
to  make  a  financial  benefit  of  some  kind  through  encouraging  groups 
to  finance  their  actions.  I  will  offer  an  amendment  which  will  do  away 
with  this  particular  provision. 

I  believe  that  we  have  made  some  substantial  steps  toward  improve- 
ment in  the  action  of  the  Judiciary  Committee,  and  for  that  reason 
my  comments  on  the  sequential  referral  would  not  be  the  same  as  some 
of  my  colleagues  have  been  earlier.  I  think  in  this  particular  case  we 
have  made  substantial  improvements  in  the  case  of  sequential  referrals. 
I  realize,  however,  that  many  times  it  does  cause  a  delay  in  getting 
legislation  before  the  House. 

My  purpose  here  today  is  not  to  be  obstructive  to  this  legislation.  I 
Strongly  agree  with  the  ideals  and  principles  underlying  Government 
in  the  sunshine  legislation.  I  do  not  want  to  hurt  the  operation  of  our 
Government,  and  for  that  reason  I  am  supporting  the  amendments  I 
have  already  referred  to. 

Ms.  Abzug.  Madam  Chairman.  I  yield  such  time  as  he  may  consume 
to  the  gentleman  from  Florida  (Mr.  Fascell). 

(Mr.  Fascell  asked  and  was  given  permission  to  revise  and  extend 
his  remarks). 

Mr.  Fascell.  Madam  Chairman,  I  rise  in  support  of  H.R.  11656.  the 
Government  in  the  Sunshine  Act. 

As  the  principal  sponsor  of  this  legislation  in  the  House.  I  urge  that 
it  be  adopted.  The  bill  would  make  a  long  overdue  reform  in  our  gov- 
ernmental  operations  so  as  to  help  restore  confidence  among  the  public. 

The  bill  has  been  carefully  considered  for  many  years.  It  has  been 
introduced  in  the  92d.  93d.  and  94th  Congresses.  There  have  been 
many  hearings  by  various  committees  in  the  House  and  Senate,  and 
there  have  been  extensive  contacts  and  consultations  with  the  execu- 
tive branch  agencies  affected. 
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The  Sunshine  measure  builds  on  long  experience  with  the  Freedom 
of  Information  Act,  the  Administrative  Procedure  Act,  and  the  Pri- 
vacy Act.  It  is  coordinated  with  those  Acts  so  as  to  form  a  balanced 
and  comprehensive  information  policy  in  the  Federal  Government. 

The  basic  justification  for  this  legislation  is  that  citizens  have  a 
right  to  know  what  is  being  done  by  Federal  agencies.  They  need  to 
know  not  only  the  final  decisions,  but  the  discussions  which  go  into 
those  decisions. 

Very  few  people  would  argue  with  the  principle  of  Government  in 
the  sunshine.  Actually,  this  is  the  cornerstone  of  our  democracy.  With- 
out public  access  to  information  on  governmental  actions,  there  can  be 
no  adequate  basis  on  which  individual  citizens  can  form  judgments 
and  cast  their  votes  for  those  who  exercise  the  functions  of  Govern- 
ment. 

To  the  extent  that  secrecy  exists  in  Government,  I  believe  that  by 
and  large  it  is  the  product  of  inertia  and  the  following  of  what  seems 
at  first  glance  to  be  the  easiest  expedient — that  of  withholding  in- 
formation from  the  public.  After  all,  if  the  public  does  not  know 
what  happened  or  what  has  been  done  it  cannot  fault  the  officials  who 
are  responsible  for  such  actions.  Thus,  the  officials  involved  may  feel 
that  by  excluding  the  public  they  can  be  safely  immune  from  criticism 
if  the  results  are  not  favorable. 

Yet,  in  the  long  run,  such  secrecy  causes  more  problems  than  it 
solves.  Eventually,  the  truth  usually  leaks  out,  and  when  this  happens 
after-the-fact,  it  breeds  public  distrust  and  condemnation  which  may 
be  directed  against  officials  other  than  those  responsible  for  any  mis- 
deeds. The  whole  Government  suffers  when  our  people  perceive  that 
it  is  working  secretly  against  them. 

What  we  need  is  a  means  to  shatter  the  complacency  of  officials  who 
needlessly  follow  practices  of  secrecy  and  make  it  so  difficult  to  operate 
in  such  a  manner  that  a  policy  of  open  government  becomes  the  easy 
way  out.  Then  we  will  have  true  "government  in  the  sunshine''  as 
officials  learn  that  opening  the  decisionmaking  process  to  the  public  is 
not  only  harmless,  but  beneficial. 

In  seeking  to  open  the  conduct  of  public  business  by  Federal  agen- 
cies, we  in  the  Congress  are  asking  no  more  than  we  have  already 
imposed  on  ourselves.  In  1973,  the  House  adopted  legislation  which 
I  cosponsored  amending  the  rules  to  strengthen  the  requirement  for 
open  hearings  and  open  committee  meetings  including  meetings  for 
the  markup  of  legislation.  Prior  to  that  action,  56  percent  of  House 
hearings  and  meetings  were  open  to  the  public  in  1972.  In  contrast, 
under  the  stronger  open  meetings  rule  adopted  in  the  93d  Congress, 
92  percent  of  all  House  committee  hearings  and  markup  sessions  were 
open  to  the  public  in  1974. 

I  have  seen  no  drastic  adverse  consequences  as  a  result  of  the  new 
congressional  open  meetings  policy.  Instead,  the  legislative  output 
has  been  stepped  up,  and  we  can  point  with  pride  to  the  fact  that 
any  member  of  the  public  can  find  out  virtually  all  he  wants  to  know 
about  congressional  actions,  if  not  more  than  he  wants  to  know. 

The  legislation  before  you  would  take  similar  action  with  respect 
to  Federal  agency  meetings.  Some  50  agencies  headed  by  more  than 
one  governing  member,  appointed  by  the  President  and  subject  to 
Senate  confirmation,  come  under  its  provisions.  These  include  such 
agencies  as  the  Civil  Aeronautics  Board,  the  Federal  Communica- 
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tions  Commission,  the  Federal  Maritime  Commission,  the  Federal 
Trade  Commission,  the  Interstate  Commerce  Commission,  the  Secu- 
rities and  Exchange  Commission,  and  others. 

H.R.  11656  sets  forth  the  policy  that  the  public  is  entitled  to  the 
ful lest  practicable  information  regarding  the  decisionmaking  proc- 
esses of  the  Federal  Government.  It  is  the  purpose  of  the  act  to  provide 
the  public  with  such  information  while  protecting  the  rights  of 
individuals  and  the  ability  of  the  Government  to  carry  out  its 
responsibilities. 

Under  the  bill,  agencies  may  close  meetings  if  the  matters  to  be 
discussed  fall  within  10  exempted  areas.  These  areas  include  national 
defense  and  foreign  policy,  internal  personnel  practices,  information 
required  or  permitted  to  be  withheld  by  another  statute,  trade  infor- 
mation, law  enforcement  records,  and  information  used  by  agencies 
that  regulate  the  supervision  of  financial  institutions. 

These  exemptions  give  ample  leeway  to  any  agency  to  protect  infor- 
mation where  there  is  a  legitimate  public  interest  in  secrecy.  The 
exemptions  generally  parallel  the  Freedom  of  Information  Act  and 
are  consistent  with  the  sound  criteria  developed  through  legislative 
study,  administrative  experience,  and  judicial  interpretation. 

We  have  included  provisions  under  which  a  member  of  the  public 
can  go  to  court  to  challenge  an  agency's  action  closing  a  meeting  or 
portion  thereof.  Reasonable  attorney's  fees  may  be  awarded  to  a  suc- 
cessful plaintiff  at  the  discretion  of  the  judge. 

In  cases  where  meetings  are  closed  to  the  public,  the  agency  is 
required  to  keep  an  electronic  recording  or  transcript.  In  such  cases, 
or  -where  portions  of  meetings  are  closed,  the  original  bill  required 
that  the  agency  explain  the  reason  and  statutory  authority  and  pro- 
vide a  summary  or  paraphrase  of  the  deleted  material.  The  Govern- 
ment Operations  Committee,  after  hearing  objections  to  this  from  the 
Federal  Reserve  Board  and  others,  approved  a  compromise  which 
merely  required  a  statement  of  the  reason  and  statutory  basis.  Unfor- 
tunately, the  Judiciary  Committee  amendments  would  strike  even  this 
requirement,  so  that  only  a  blank  space  would  be  left  in  a  transcript 
without  even  a  hint  of  what  had  been  removed,  or  by  what  authority. 
I  hope  that  this  proposed  change  is  rejected  by  the  House. 

One  of  the  reasons  for  requiring  some  reference  to  deleted  material 
is  to  enable  citizens  to  have  some  indication  of  the  subject  matter.  This 
would  enable  them  to  exercise  their  rights  to  judicial  review.  Under 
the  bill,  a  judge  may  examine  a  transcript  in  camera  to  determine 
whether  deletions  fit  within  the  stated  exemptions.  Unless  a  person 
knows  in  general  the  type  of  subject  affected,  however,  he  would  be  un- 
able to  challenge  a  deletion. 

I  know  that  many  Members  have  been  contacted  by  the  Federal  Re- 
serve Board  or  by  other  agencies  with  respect  to  provisions  of  the  leg- 
islation. Each  of  their  objections  was  considered  in  both  the  subcom- 
mittee and  full  Government  Operations  Committee,  and  further  in  the 
Judiciary  Committee  in  many  instances.  We  took  votes  on  each  objec- 
tion. Some  amendments  were  approved  in  line  with  agency  recommen- 
dations. The  others  were  found  to  lack  merit,  after  extensive  debate. 
There  have  been  one  or  two  subsequent  matters  raised,  but  on  close 
examination,  these  also  lack  merit. 

The  bill  sets  forth  a  workable  and  practical  system  for  opening  up 
the  operations  of  the  agencies  to  public  scrutiny.  It  makes  no  monumen- 
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tal  changes,  since  to  a  large  extent  the  bill  will  codify  what  agencies 
are  already  doing  by  regulation.  In  general,  the  agencies  have  no  great 
problem  with  it.  Even  the  burden  on  agency  heads  for  complying  with 
the  requirement  of  votes  on  deletions  has  been  exaggerated.  This  could 
easily  be  done  by  circulating  a  tally  sheet.  Xo  second  meeting  is  re- 
quired. 

It  is  true  that  the  Federal  Reserve  Board  will  probably  never  be 
satisfied  with  any  legislation  which  seeks  to  open  its  operations  even 
partially.  The  agency  would  like  to  be  excluded  completely  from  the 
bill.  Lacking  that,  it  would  like  to  avoid  keeping  a  transcript.  This  is 
absurd.  Even  in  the  Congress,  we  keep  transcripts  on  all  our  meetings. 
We  deal  with  national  security  and  other  information  at  least  as  sen- 
sitive as  anything  done  by  the  Federal  Reserve  Board. 

We  have  listened  to  everything  the  Board  has  said  and  have  more 
than  compromised  by  approving  a  specific  exemption  for  financial  reg- 
ulatory agencies  which  will  enable  them  to  close  up  anything  with  sig- 
nificant information  discussed.  To  allow  them  to  operate  in  total  se- 
crecy without  even  keeping  a  transcript  would  be  a  serious  mistake. 

The  agencies'  reasonable  concerns  have  been  accommodated.  We 
have  included  a  section  on  ex  parte  contacts  which  is  not  controversial. 
In  short,  the  bill  takes  a  fair  and  balanced  approach  toward  the  goal  of 
increased  public  involvement  in  the  governmental  process. 

I  urge  that  the  Government  in  the  sunshine  bill  be  approved. 

Consumer  Federation  of  America, 

Washington,  B.C.,  July  28,  1976. 

Hon.  Bella  S.  Arzug, 
Hon.  Dante  B.  Fascell, 

U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Representatives  Arzug  and  Fascell  :  Consumer  Federation  of  America, 
the  nation's  largest  consumer  organization  representing  more  than  30  million  con- 
sumers, enthusiastically  supports  the  Government  in  the  Sunshine  Act  (H.R. 
11656). 

It  is  no  secret  that  public  confidence  in  government  is  at  an  all  time  low.  A 
major  source  of  citizen  cynicism  is  the  growing  conviction  that  government  deci- 
sions are  often  made  behind  closed  doors  with  access  and  input  being  too  fre- 
quently the  exclusive  privilege  of  well-financed  special  interest  groups.  The  pub- 
lic recognizes  the  transparence  of  the  standard  government  position  that  it  can 
only  conduct  business  effectively  if  its  proceedings  are  closed  to  the  public. 

The  legislation  which  will  be  considered  today  is  a  sensible  and  drastically 
needed  step  in  the  direction  of  providing  citizens  with  the  opportunity  to  better 
scrutinize  the  vast  number  of  meetings  conducted  daily  at  multi-member  agencies. 
It  also  recognizes  the  importance  of  establishing  procedures  for  ex-parte  com- 
munications. 

We  are  actively  opposed  to  a  series  of  amendments  whose  architect  is  Arthur 
Burns  and  whose  sponsor  will  undoubtedly  be  Rep.  Frank  Horton. 

1.  Definition  of  Meeting. 

The  first  amendment  would  restructure  the  definition  of  meeting  in  such  a  way 
that  if  the  announced  purpose  of  the  agency  meeting  was  not  to  "conduct  busi- 
ness" the  meeting  would  not  be  classified  as  an  "open  meeting"  which  the  public 
could  automatically  attend.  Clearly  this  amendment  could  and  would  be  used 
by  agency  officials  intent  on  thwarting  the  goal  of  this  legislation.  How  easy  it 
will  be  to  camouflage  a  business  meeting  behind  some  non-business  sounding  an- 
nounced topic.  With  no  objective  standard  to  determine  what  is  a  meeting  "to 
conduct  business"  the  ability  for  judicial  review  of  agency  abuse  will,  practically 
speaking,  be  non-existent. 

2.  Minutes  vs.  Verbatim  Transcripts 

The  second  amendment  would  permit  the  taking  of  minutes  as  opposed  to  the 
requirement  of  a  verbal  transcript  at  "closed"  meetings.  Minutes  taken  by 
the  most  competent  of  people  are  no  substitute  for  comprehensive  verbatim 
transcript.  For  example,  particular  monologue,  dialogue  or  phraseology  may 
at  the  time  of  the  actual  meeting  seem  inconsequential  and  consequently  either 
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be  omitted  from  the  minutes  or  paraphrased.  Yet  later  that  very  issue  may 
be  extremely  important  to  affected  persons.  The  participants  and  the  public 
should  never  have  to  rely  on  minutes  of  the  proceedings.  If  the  issue  is  seri- 
ous enough  to  warrant  being  discussed  at  a  meeting,  any  discussion  at  that 
meeting  should  be  transcribed.  In  closed  meetings  even  more  than  open  meetings 
there  must  be  a  check  against  inaccurate  or  incomplete  minutes. 

3.  Transcript  exemption 

The  third  amendment  would  exempt  SEC  and  the  Federal  Reserve  Board  from 
the  transcript  requirement. 

4.  SEO/Baaking  Agency  Exemption 

The  fourth  amendment  would  by  generic  description  have  the  practical  effect  of 
excluding  the  SEC  and  banking  agencies. 

There  is  no  logical  or  equitable  reason  for  either  amendment  and  the  amend- 
ments are  particularly  offensive  because  they  are  new  examples  of  the  FED's 
consistent  attempts  to  arrogantly  transcend  accountability. 

Finally,  we  would  like  to  emphasize  our  active  support  of  an  amendment  which 
we  understand  will  be  introduced  by  you,  Rep.  Fascell.  That  amendment  would 
require  that  at  anytime  there  is  a  "deletion"  from  the  transcript,  there  must  be 
submitted  a  written  statutory  citation  to  that  section  of  the  law  which  would 
allow  such  a  deletion.  This  amendment  will  ensure  an  additional  measure  of  ac- 
countability into  the  bill. 
Sincerely, 

Carol  Tucker  Foreman, 

Executive  Director. 
Kathleen  F.  O'Reilly, 

Legislative  Director. 

Mr.  Hortox.  Madam  Chairman,  I  yield  10  minutes  to  the  gentle- 
man from  California  (Mr.  McCloskey). 

(Mr.  McCloskey  asked  and  was  given  permission  to  revise  and 
extend  his  remarks.) 

Mr.  McCix)SKEY.  Madam  Chairman,  I  do  not  want  to  belabor  the 
time  of  the  Committee  in  general  debate  on  this  matter  on  the  specific 
amendments  which  will  be  debated  more  thoroughly  later,  but  I  would 
like  to  call  the  attention  of  the  House  to  the  fact  that  when  we  enact 
this  legislation,  as  we  will  today,  there  is  a  particular  duty  on  the 
House  of  Representatives  to  be  careful  in  our  craftsmanship,  because 
this  is  another  one  of  those  instances  where  the  Senate  passed  the  bill 
unanimously  by  a  vote  of  94  to  0.  without  substantial  debate  on  the 
floor.  When  the  bill  was  sent  to  us,  however  praiseworthy  and  laudable 
its  purposes,  there  were  problems  of  craftsmanship  which  can  plague 
our  Government  dearly  in  the  years  ahead  if  they  are  not  recognized. 

Consequently,  unless  several  of  these  amendments  are  adopted,  in 
my  judgment,  the  bill  may  provide  more  problems  than  it  seeks  to 
solve.  Let  me  try  to  set  this  in  a  historical  context. 

It  was  only  2  years  ago  that  we  enacted  the  Freedom  of  Information 
amendments,  because  of  what  we  felt  were  the  excesses  in  several  ad- 
ministrations, culminating  in  the  Nixon  administration  where  the 
Attorney  General  at  the  time  stated  that  if  Congress  wanted  any  in- 
formation from  the  executive  branch,  they  had  an  absolute  right  to 
withhold  it  and  our  sole  remedy  was  impeachment,  which  we  ultimate- 
ly undertook.  With  regard  to  those  excesses  and  abuses  of  secreey  by 
the  executive  branch,  in  the  heat  of  anger  and  passion  we  passed 
amendments  to  the  Freedom  of  Information  Act  in  1974,  and  then  in 
1975  we  enacted  the  Privacy  Act  to  try  to  protect  individuals  against 
excessive  intrusion  by  the  executive  branch. 

In  both  of  those  acts,  we  imposed  civil  or  criminal  penalties,  or  both 
against  Government  employees  who  might  violate  either  privacy  of 
the  individuals  or  who  might  excessively  claim  secrecy  for  Government 
documents.  We  have  not  held  oversight  hearings  by  the  subcommittee 
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which  presents  this  bill  on  the  actual  operations  of  either  the  Privacy 
Act  or  the  Freedom  of  Information  Act. 

I  think,  frankly,  I  would  feel  better  about  this  legislation  had  we 
held  oversight  hearings  on  the  problems  for  the  executive  branch 
which  have  been  created  by  the  Freedom  of  Information  Act  amend- 
ments and  the  Privacy  Act  amendments. 

We  know,  for  example,  that  both  the  Freedom  of  Information  Act 
amendments  and  the  privacy  bill  have  imposed  incredible  new  bur- 
dens of  paperwork  and  complexity  and  additional  personnel.  We  have 
a  Paperwork  Committee  created  by  this  Congress  which  is  studying 
how  to  try  to  cut  back  on  the  paperwork  and  the  complexity  and  the 
cost  to  Government  to  which  we  have  added  so  substantially  with  the 
Freedom  of  Information  Act  amendments  and  the  privacy  bill. 

Madam  Chairman,  briefly  stated,  this  bill  is  founded  on  the  proposi- 
tion that  the  Government  should,  to  the  fullest  extent  possible,  conduct 
the  public's  business  in  public.  To  that  end,  the  bill  requires  all  Fed- 
eral agencies  headed  by  more  than  one  person  to  conduct  their  business 
in  meetings  that  are  open  to  all. 

I  want  to  make  it  clear  that  I  have  no  disagreement  with  these  prin- 
ciples. But,  in  my  opinion,  certain  of  the  bill's  provisions  will,  if  en- 
acted, needlessly,  and  even  foolishly,  interfere  with  the  proper  and  ef- 
fective functioning  with  the  Federal  agencies.  I  believe  that  the  enact- 
ment of  these  provisions  will  end  up  hurting  the  people  this  bill  is 
designed  to  benefit,  by  imposing  on  the  Government  costly  redtape  re- 
quirements which  lower  productivity  while  providing  no  benefits  for 
anyone. 

My  differences  with  this  bill  are  few  but  important.  This  bill  can  be 
significantly  improved  in  the  following  ways. 

VERBATIM  TRANSCRIPTS 

The  bill  in  its  present  form  requires  a  verbatim  recording  or  tran- 
script to  be  made  of  every  meeting  which  is  legally  closed  under  the 
narrow  exemptions  contained  in  the  bill.  This  is  simultaneously  the 
bill's  most  onerous  and  its  most  useless  provision.  It  is  onerous  because 
of  the  tremendous  expense  involved  in  meeting  this  requirement — not 
only  the  costs  of  the  recording  equipment  or  stenographer,  but  the 
costs  of  transcribing  the  verbatim  record,  reviewing  it  to  see  if  any  por- 
tions of  it  can  be  made  public,  and,  if  so,  making  the  necessary  dele- 
tions in  the  transcript.  It  is  useless  because,  under  the  act,  these  tran- 
scripts, made  at  considerable  expenses,  will  never  be  made  publicly 
available  if  the  meeting  was  legally  closed.  Their  only  function  is  to 
serve  as  a  policing  aid  to  enable  the  courts  to  determine  if  the  closing 
was  proper.  I  think  there  must  be  a  simpler,  more  efficient  way  to  ac- 
complish this  goal. 

This  provision  will  undermine  the  goals  of  the  two  principal  planks 
of  Federal  information  policy,  the  Freedom  of  Information  Act  and 
the  Privacy  Act.  If  these  transcripts  are  in  existence,  their  disclosure 
will  undoubtedly  be  the  object  of  a  significant  amount  of  Federal  court 
litigation.  One  way  or  another,  some  of  the  information  in  those  tran- 
scripts will  become  public — and  the  protections  provided  for  individ- 
uals contained  in  the  Privacy  Act,  and  for  various  types  of  exempt 
matters  in  the  Freedom  of  Information  Act,  will  be  eroded.  Thus,  sen- 
sitive agency  discussions — which  the  bill  recognizes  should  not  be  held 
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in  public — would  be  subject  to  being  recorded  in  full,  and  the  pub- 
lication of  an  edited  transcript.  Those  who  will  benefit  most  from 
this,  I  am  afraid,  are  the  special  interests  who  can  well  afford  to  pay 
their  agents  or  lobbyists  to  attend  every  open  meeting  and  pore 
over  every  transcript  of  closed  discussions  made  available. 

I  believe  that  the  unnecessary  transcript  requirement  should  be  de- 
leted. Instead,  agencies  should  be  required  to  maintain  minutes  of 
closed  meetings.  These  meetings  will  set  forth  the  matters  discussed 
at  a  closed  meeting,  and  will  enable  a  court  to  determine  if  a  meeting 
was  improperly  closed.  If  it  was,  the  court  will  have  every  power  in 
equity  at  its  command  to  remedy  the  situation  in  the  manner  it  believes 
is  required. 

DEFINITION  OF  MEETINGS 

This  bill  is  directed  not  only  at  formal  meetings  of  agencies  con- 
vened to  conduct  agency  business — Avhich  I  believe  are  the  legitimate 
subject  of  this  legislation.  Rather,  the  bill  broadly  extends  its  cov- 
erage to  any  "assembly  or  simultaneous  communi cation  concerning 
the  joint  conduct  or  disposition  of  agency  business  by  two  or  more" 
members  of  the  agency. 

This  language,  together  with  the  verbatim  transcript  provision, 
would  mean  that  any  assembly  or  simultaneous  communication  con- 
cerning agency  matters,  whether  or  not  its  purpose  is  to  conduct  busi- 
ness, would  be  subject  to  prior  public  notice,  the  open  meeting  re- 
quirement, and  the  requirement  that  a  recording  of  the  meeting  or 
conversation  be  made. 

In  other  words,  all  telephone  conversations  and  meetings  of  agency 
members  at  barbecues,  on  the  golf  course,  or  anywhere  would  be  cov- 
ered by  the  act  if  the  conversation  included  the  mere  mention  of  any 
matter  pending  before  the  agency. 

A  more  important  objection  to  this  provision  than  the  fact  that 
it  may  interfere  with  some  agency  members'  social  lives,  however,  is 
the  fact  that  this  provision  vitiates  one  of  the  most  important  exemp- 
tive  provisions  of  the  Freedom  of  Information  Act,  the  exemption 
for  intraagency  discussions.  Congress  and  the  courts  have  long  rec- 
ognized the  need  for  agency  personnel  to  discuss,  in  private,  regula- 
tory matters  and  to  freely  explore  all  options  that  may  be  open — 
without  the  fear  that  those  discussions  will  one  day  be  publicly  re- 
vealed. The  heads  of  multimember  agencies  have  this  need  as  well  as 
the  members  of  their  staffs. 

I  believe  that  the  bill  should  apply  whenever  agency  members  con- 
vene in  a  formal  meeting  for  the  purpose  of  passing  upon  matters 
before  the  agency.  It  should  not  apply  if  the  agency  members  meet 
informally,  not  for  the  purpose  of  voting  or  deciding  matters,  but 
only  for  a  preliminary  discussion  among  themselves  of  the  important 
issues  they  will  ultimately  have  to  make  an  informed  judgment  upon. 

ENCOURAGEMENT  OF  UNDUE  LITIGATION 

As  I  noted,  the  "sunshine"  bill  has  a  laudable  purpose.  But  I  think 
we  all  also  perceive  a  need  to  try  to  cut  the  cost  of  Government  and, 
in  particular,  to  cut  the  need  for  mountains  of  paperwork.  In  addi- 
tion, we  are  'beginning  to  perceive  a  need  to  discourage  undue  litiga- 
tion in  the  Federal  court  system.  The  benefits  of  open  Goveimment 
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which  the  bill  achieves  are  sharply  offset  by  the  costly,  and  unneces- 
sary, burdens  it  places  on  the  Government  and  on  the  Federal  court 

system. 

This  act  provides  that  any  person — not  merely  one  interested  in  the 
matter  before  the  agency — can  bring  an  action  to  challenge  the  clos- 
ing of  a  meeting.  That  suit  can  be  brought  in  the  plaintiff's  home 
district,  regardless  of  the  place  the  agency  is  located  or  the  meeting 
was  held.  Obviously,  one  closed  meeting  could  be  the  subject  of  chal- 
lenge in  any  number  of  districts,  necessitating  extensive  travel  by 
Government  lawyers  to  litigate  these  challenges.  The  burden  of  proof 
is  always  on  the  agency,  and  as  agencies  have  discovered  in  Freedom 
of  Information  Act  litigation,  that  burden  is  a  difficult  one  to  meet. 
Finally,  if  in  the  opinion  of  the  court  the  plaintiff  merely  "substan- 
tially prevails,"  he  is  entitled  to  an  award  of  attorney's  fees  and  cost.-. 

This  act  will  be  a  drain  on  the  manpower  and  monetary  resources 
of  the  Department  of  Justice  and  the  legal  staffs  of  the  agencies  that 
will  have  to  resist  these  suits.  These  provisions  will  be  a  bonanza 
for  the  legal  profession  and — more  importantly — for  the  special  in- 
terests who  can  afford  to  hire  them  to  delay,  impede,  and  obstruct 
the  processes  of  the  regulatory  agencies. 

I  am  aware  that  the  object  of  this  bill  is  to  make  Government 
open  to  the  people,  and  there  may  well  be  some  action  taken  by  public 
interest  groups  to  force  open  an  improperly  closed  meeting.  But,  hy 
and  large,  the  ones  who  will  be  taking  advantage  of  this  bill's  pro- 
visions will  be  corporate  and  other  special  interests  attempting  to 
stave  off  what  they  deem  to  be  unfavorable  Government  action.  "We 
have  seen  too  many  cases  where  agency  action  was  unnecessarily  pro- 
tracted due  to  long,  drawn-out  court  battles.  This  bill  gives  the 
special  interests  just  one  more  forum  in  which  to  fight  the  agency. 

The  right  to  file  suit  under  this  bill  should  be  limited  to  actions 
brought  by  a  person  aggrieved  by  agency  action  taken  at  a  closed 
meeting — the  standard  which  has  governed  access  to  the  courts  for 
review  of  agency  action  since  the  enactment  of  the  Administrative 
Procedure  Act  in  1946.  It  is  unwise  to  throw  the  courts  open  to  any- 
one, anywhere,  who  is  of  a  mind  to  throw  a  wrench  into  the  workings 
of  the  Government. 

CONCLUSION 

We  must  remember  that  the  Federal  agencies  have  been  created  by 
the  Congress,  and  given  the  job  of  promoting  goals  deemed  by  the 
Congress  to  be  of  utmost  importance.  Thus,  when  we  impede  the  agen- 
cies, we  only  harm  our  own  legislative  objectives. 

I  am  aware  that  criticism  may  on  occasion  be  justifiably  leveled  at 
some  agency  action.  But  the  answer  to  that  problem  is  for  Congress  to 
♦address  and  correct  the  agencies  when  they  go  astray,  not  to  obstruct, 
indiscriminately,  all  agency  action  of  every  kind. 

I  think  we  make  a  mistake  when  we  try  to  saddle  the  agencies  with 
onerous  and  unnecessary  burdens  such  as  the  verbatim  transcript  pro- 
vision of  this  legislation,  when  wo  erode  the  protection  previously  af- 
forded for  closed  discussions  of  important  policy  matters  by  agency 
heads  and  staff,  and  when  we  subject  them  to  harassment  by  burden- 
some litigation.  Who  will  benefit?  Will  we  protect  the  man  'for  whose 
benefit  an  agency  is  attempting  to  devise  a  protective  rule  in  accord 
with  congressional  direction,  or  will  we  merely  provide  a  means  for  the 
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interests  that  would  be  affected  by  that  rule  to  impede  the  effectuation 
of  the  will  of  Congress? 

I  would  like  at  this  time  to  ask  a  question  of  the  gentlewoman  from 
New  York.  If  we  pass  the  sunshine  bill  today,  which  in  effect  adds  sec- 
tion 552b  to  the  code,  the  Freedom  of  Information  Act  being  552  and 
the  Privacy  Act  being  552a,  may  we  not  soon  have  an  oversight  hear- 
ing, within  the  next  year,  on  the  workings  of  the  Privacy  Act  and  the 
Freedom  of  Information  Act  \ 

Ms.  Abzfg.  If  the  gentleman  will  yield,  I  think  there  is  no  quest  ion 
about  it. 

While  I  have  the  opportunity  to  answer  the  gentleman  on  the  Sun- 
shine Act,  I  would  remind  him  that  most  of  the  hearings  we  have  had, 
or  a  good  number  of  them,  have  dealt  with  oversight  of  the  Freedom 
of  Information  Act  and  the  Privacy  Act. 

On  the  question  of  information  that  is  being  provided  or  not  being 
provided  under  the  Freedom  of  Information  Act,  questions  have  come 
up  concerning  the  application  of  the  Privacy  Act  and  what  was  re- 
quired of  the  Members  of  Congress  in  order  to  get  information  for 
their  constituents. 

We  held  significant  meetings  with  relevant  agencies  concerning  some 
of  the  paper  work  and  the  bureaucratic  interpretations  of  this  Act, 
and  we  continued  to  hold  hearings  regularly  to  deal  with  the  imple- 
mentation and  interpretation  of  the  act. 

The  gentleman  can  be  assured  that  this  committee  and  its  successor, 
because  it  is  charged  with  the  responsibility,  will  have  oversight,  and 
I  know  it  will  conduct  oversight  hearings  on  sunshine. 

Mr.  McCloskey.  If  I  may  respond  to  the  gentlewoman,  I  do  not 
want  to  be  misinterpreted.  I  have  commended  the  gentlewoman  on  the 
vigor  with  which  she  has  approached  the  Freedom  of  Information  Act 
amendments  and  the  abuses  of  it,  the  oversight  of  the  Privacy  Act  and 
the  abuses  of  it.  But  my  concern  is  oversight  on  the  complexity  and  the 
cost  to  Government.  It  was  not  appropriate  until  now  that  we  do  this 
on  the  Privacy  Act  because  the  Privacy  Act  would  have  been  in  effect 
only  a  year  in  September.  But  we  hear  rumblings  from  many  agencies. 
They  have  all  indicated  that  the  cost  to  the  Government  has  become 
extremely  burdensome,  and  that  the  complexity  of  government  opera- 
tions has  increased  tremendously. 

Ms.  Abzug.  If  the  gentleman  will  yield  further,  I  think  the  gentle- 
man makes  a  valid  point.  I  think  an  act  such  as  this,  which  involves 
privacy,  the  Freedom  of  Information  Act,  and  now  this  Sunshine  Act, 
which  involves  agencies  of  Government  and  the  operation  of  very 
important  functions,  should  at  a  certain  point,  when  we  have  collected 
the  information,  be  the  subject  of  intensive  oversight.  I  would  certainly 
recommend  that  and  see  that  it  takes  place. 

Mr.  McCloskey.  I  thank  the  gentlewoman. 

Madam  Chairman.  I  would  like  to  speak  briefly  on  the  amendments 
which  will  be  offered,  because  I  think  these  amendments  are  crucial  to 
producing  a  craftsmanlike  bill. 

On  the  first  amendment,  on  the  question  of  meetings,  I  would  ask  my 
colleagues  to  consider  whether  we  in  the  Congress  could  operate  with 
the  definition  of  "meetings,"  as  it  presently  exists  in  this  bill.  The  defi- 
nition of  "meetings"  in  the  bill,  as  it  exists  now,  means  if  another  Mem- 
ber and  myself  were  to  meet  on,  say,  committee  business,  if  we  were  to 
meet  in  the  well  of  the  House,  if  we  were  to  meet  at  the  lunch  counter 
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or  if  we  were  to  meet  in  our  offices  and  discuss  the  subject  of  a  pending 
bill,  we  would  have  to  have  a  transcript  of  that  meeting  and  it  would 
have  to  be  promptly  produced  for  the  public  unless  it  came  within 
one  of  the  specific  exemptions,  and  we  would  have  to  vote  on  the  spe- 
cific exemptions.  This  prevents  discussion  of  matters  in  casual  contacts 
amongst  each  other. 

I  think  this  should  be  amended.  If  we  look  at  congressional  proce- 
dures in  the  same  context,  we  would  preclude  the  executive  branch 
from  doing  something  we  would  never  consider  precluding  for  our- 
selves. 

Ms.  Abzug.  If  the  gentleman  will  yield,  I  want  to  point  out  that  the 
gentleman's  fear  in  this  connection  is  not  completely  carried  out.  Un- 
less there  is  a  quorum  of  this  agency,  there  would  be  no  requirement 
such  as  the  gentleman  describes.  It  would  not  constitute  a  meeting  un- 
der the  statute  or  under  the  legislation  as  we  now  propose  it. 

Mr.  Long  of  Maryland.  Madam  Chairman,  will  the  gentleman  yield }. 

Mr.  McCloskey.  I  yield  to  the  gentleman  from  Maryland. 

Mr.  Long  of  Maryland.  Madam  Chairman,  I  might  point  out  that 
under  the  practices  of  the  Committee  on  Appropriations,  ordinarily 
two  members  constitute  a  quorum. 

Mr.  McCloskey.  This  is  my  problem,  Madam  Chairman.  Let  us  take 
my  own  subcommittee,  which  has  seven  members.  Assuming  that  four 
members  constitute  a  quorum  and  that  four  of  us  should  meet  in  the 
well  of  the  House  to  discuss  problems  we  have  on  a  bill,  that  might  wel  1 
constitute  a  meeting  which  would  then  require  a  recorded  transcript. 

Mr.  Abzug.  Madam  Chairman,  if  the  gentleman  will  yield  further, 
I  would  rather  not  interrupt  the  gentleman's  presentation,  except  that 
I  do  want  to  clarify  this  point.  The  quorum  that  the  gentleman  re- 
ferred to  is  for  the  purpose  of  conducting  a  hearing  and  not  for  the 
purpose  of  doing  business.  I  think  there  is  a  distinction  there,  and  I  do 
not  agree  with  the  gentleman. 

I  do  not  want  to  interrupt  the  gentleman  on  this  point  any  further 
except  to  make  the  record  clear  from  a  legislative  point  of  view.  I 
think  we  ought  to  be  clear  as  to  what  that  means. 

Mr.  McCloskey.  Madam  Chairman,  we  have  a  disagreement,  and 
it  is  worth  stating  and  worth  debating  and  worth  resolving  today.  I 
would  point  out  that  much  of  the  argument  for  this  sunshine  bill  has 
been  on  the  basis  that  in  many  cases  enlightened  States  have  adoptee  I 
sunshine  bills. 

However,  as  to  this  meeting  requirement,  in  my  State  of  California 
there  is  no  requirement  for  a  casual  meeting  between  a  number  of  peo- 
ple who  ultimately  can  conduct  business  for  a  city  council  or  board 
of  supervisors  that  they  have  to  supply  a  recorded  transcript  or  have 
a  vote,  and  there  is  no  requirement.  I  think  we  are  searching  here  for 
balances  so  we  can  assure  good  operations  in  Government  after  we  have 
had  several  decades  of  abuse  of  power  by  Government.  We  ought  to 
recocrnize,  however,  that  in  the  future  members  of  a  commission  will 
not  be  of  the.  same  attitude  of  past  members  whose  abuses  we  cure  here. 

We  seek  for  a  balance.  We  are  going  to  have  to  get  good  people  to 
sei-ve  on  the  commissions  and  to  govern  this  country  ably. 

Frankly,  if  I  were  asked  to  serve  as  a  commissioner  under  these  rules 
that  exist  in  the  bill  today.  I  would  ask  myself  twice  whether  in  the 
ordinary  course  of  conducting  Government  business  I  could  comply 
with  these  provisions  of  meetings  and  furnishing  verbatim  transcripts 
and  still  do  my  job  honestly. 
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Madam  Chairman,  I  will  reserve  the  balance  of  my  time  now  awl 
save  it  for  argument  on  the  specific  amendments. 

Mr.  Flowers.  Madam  Chairman,  I  have  no  further  requests  for 
time,  and  I  reserve  the  balance  of  my  time. 

Mr.  Moorhead  of  California.  Madam  Chairman.  I  yield  such  time 
as  he  may  consume  to  the  gentleman  from  Ohio  (Mr.  Kindness). 

(Mr.  Kindness  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Kindness.  Madam  Chairman,  like  many  other  Members  of  the 
House,  I  find  that  I  am  in  a  somewhat  anomalous  situation  with  re- 
spect to  this  bill.  Here  we  are  again,  a  small,  closely  knit  group,  sitting 
here  in  an  interested  manner  debating  in  a  stimulated  way  a  rather  im- 
portant bill.  Only  a  few  of  us  are  here,  and  this  is  going  to  affect  all 
of  us  in  some  degree. 

However,  we  have  here  a  proposal  before  us  that  all  of  us,  I  think, 
can  readily  agree  will  aim  in  the  right  direction,  toward  providing 
openness  in  the  conduct  of  public  affairs.  Naturally,  we  have  some  dis- 
agreements concerning  some  aspects  of  the  bill.  They  have  all  boon 
pointed  out  at  this  time.  I  believe,  and  I  would  like  to  express  my  sup- 
port for  the  concept  of  this  bill. 

However,  there  is  a  problem,  as  the  bill  is  now  written,  because  it  is 
my  feeling  that  there  are  certain  governmental  functions  that  by  their 
very  nature  have  to  be  kept  privileged  or  not  published.  In  fact,  the 
very  functions  carried  out  by  certain  Government  agencies,  the  Fed- 
eral Reserve  Board  being  one  of  the  prime  examples,  require  a  sequest- 
ered or  restrictive  setting  for  the  conduct  of  their  deliberations. 

Following  the  conclusion  of  general  debate,  this  House  will  have  an 
opportunity  to  vote  on  the  amendments  that  have  already  been  dis- 
cussed, and  yet  I  would  like  to  emphasize  one  amendment,  and  that  is 
the  one  which  would  change  the  definition  of  "agency." 

Most  notable  among  the  agencies  that  might  be  covered  and  will  be 
covered  by  this  bill  for  the  Members'  special  consideration,  I  think,  is 
the  Federal  Reserve  Board.  Similarly,  however,  the  Securities  and  Ex- 
change Commission  has  some  peculiar  considerations  for  the  Members 
to  look  at. 

The  Federal  Reserve  Board's  deliberations  on  monetary  policies 
often  involve  sensitive  subject  matter.  If  such  deliberations  become 
totally  open  to  the  public,  financial  markets  may  react  in  some  ease? 
dramatically;  and  the  stability  of  our  economy  is  likely  to  be  affected 
in  some  degree. 

Madam  Chairman.  I  would  just  like  to  point  out  something  by  way 
of  quoting  from  a  May  6  letter  from  Arthur  Burns,  the  Chairman  of 
the  Board  of  Governors  of  the  Federal  Reserve  System.  He  states : 

It  is  our  belief  that  the  Federal  Reserve  Board  is  unique  among  Government 
agencies  insofar  as  the  subject  matter  of  its  decisional  process  is  concerned.  With 
few  exceptions,  each  of  the  Board's  regularly  scheduled  meetings  is  involved  witt. 
matters  the  sensitivity  and  intricacy  of  which,  if  exposed  to  public  discussion, 
could  lead  to  misunderstanding,  misinterpretation,  and  disruptive  and  harmful 
speculations.  Examples  include  deliberative  processes  in  monetary  policy  formu- 
lation :  rpcfupt.  transmission  and  evaluation  of  national  and  international  market 
information;  and.  incident  to  the  formulation  of  bank  regulatory  policy,  dis- 
cussion of  confidential  appraisals,  and  sensitive  judgments  relating  to  member 
bank  and/or  bank  holding  company  operations,  individuals,  etc. 

M s.  A  n-zuG.  Madam  Chairman,  will  the  gentleman  yield  ? 
Mr.  Xtn-uness.  I  yield  to  the  gentlewoman  from  New  York 
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Ms.  Abzug.  Madam  Chairman.  I  wonder  whether  the  gentleman 
from  Ohio  (Mr.  Kindness)  is  aware  of  the  fact  that  all  of  the  subjects 
that  he  has  mentioned  come  within  the  exemptions  in  the  bill.  We  had 
in  the  Government  Operations  Committee  and  in  the  Judiciary  Com- 
mittee extended  discussion  on  this  issue,  and  what  we  did  in  the  way 
of  exemptions  more  than  covers  the  gentleman's  concerns. 

Mr.  Kindness.  I  do  not  choose  to  yield  further  on  the  point  because 
T  have  the  bill,  I  have  read  the  bill,  and  I  understand  what  is  contained 
in  the  bill.  I  think  we  could  carry  this  dialog  on  into  several  other  sec- 
tions of  the  bill  so  as  to  modify  the  effect  of  what  the  gentlewoman 
from  Xew  York  points  out. 

Ms.  Abzug.  If  the  gentleman  will  yield  further.  I  wish  to  point 
out  that  we  share  his  concern  and  the  concern  of  Chairman  Burns 
on  this  issue. 

This  legislation  provides  adequate  protection  for  those  concerns, 
particularly  in  exemptions  8  and  9  of  the  bill. 

I  might  also  point  out  that  when  we  passed  the  Freedom  of  Informa- 
tion Act  back  in  1966.  the  Federal  Reserve  expressed  similar  concerns  : 

Could  leave  exposed  to  indiscriminate  public  demand  certain  critical  records 
and  materials  related  to  the  Board's  credit  and  monetary  policy  functions 
as  well  as  other  statutory  directed  functions.  Such  as  a  result  could  impair 
the  Board's  effectiveness  both  as  an  instrument  of  national  economic  policy  and 
as  a  regulatory  body. 

This  was  said  by  the  Chairman  of  the  Board  in  1966.  This  has  never 
happened,  and  Mr  Burns  admitted  that  when  he  testified  before  my 
subcommittee. 

I  merely  quote  it  to  the  gentleman  to  allay  his  fears. 

Mr.  Kindness.  Madam  Chairman.  I  thank  the  gentlewoman  from 
Xew  York  for  seeking  to  allay  my  fears,  but  the  attempt  fails. 

The  Federal  Reserve  Board  furthermore,  in  addition  to  what  has 
already  been  read,  often  has  before  it  detailed  financial  and  managerial 
information. 

The  Securities  and  Exchange  Commission  often  has  similar  informa- 
tion before  it;  and  those  two  comprise.  I  think,  probably  the  most 
serious  questions  before  us,  as  to  what  should  be  the  coverage  of  this 
bill. 

Mainly,  Madam  Chairman.  I  think  our  concern  should  be :  Just  what 
is  it  that  we  are  doing ! 

I  think  oftentimes  we  have  measures  before  us  that  have  wonderful 
titles,  that  sound  good,  and  gain  all  kinds  of  support  ;  but  contained 
within  those  bills  are  provisions  that  make  it  very  difficult  to  support 
the  entire  content  of  the  bill. 

Madam  Chairman,  when  we  go  about  providing  for  Government  in 
sunshine,  I  might  state  that  there  was  no  answer  given  in  the  sub- 
committee on  it  in  the  Committee  on  the  Judiciary  itself,  in  considering 
this  matter,  to  the  question:  Why  not  include  all  of  the  executive 
branch,  the  departments  of  the  executive  branch  of  the  Government, 
in  this  Government  in  the  sunshine  bill  instead  of  the  collegial-headed 
agencies? 

Obviously,  the  answer  has  to  be  that  this  was  a  simple  formula 
approach.  Collegial  agencies  only  being  included,  gives  us  a  starting 
point,  but  we  do  not  really  know  how  many  are  really  included  with- 
in the  scope  of  this  bill  and  thus  list  exactly  the  agencies  we  want  to 
cover.  As  a  starting  point  I  think  that  this  is  far  better  than  the 
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broad  approach  that  can  give  us  so  much  trouble  as  to  the  question  of 
which  agencies  and  commissions  are  actually  covered. 

A  further  example,  which  will  be  brought  out  during  the  debate 
on  the  amendment  is  the  Commodity  Credit  Corporation  in  the  Depart- 
ment of  Agriculture.  Anyone  who  was  to  think  about  it  and  looks  up 
the  law  and  statutory  provisions  concerning  the  Commodity  Credit 
Corporation,  will  soon  discover  that  the  Secretary  of  Agriculture 
actually  directs  the  operations  of  that  board.  So  it  is  an  open  question 
right  off  the  bat  as  to  whether  the  Commodity  Credit  Corporation  is 
covered  by  this  bill.  Yet  it  is  listed  in  the  Senate  report  as  typical  of 
those  agencies  that  would  be  covered  by  the  bill. 

I  assure  the  Members  that  the  interests  of  the  American  people4 
are  not  best  served  by  having  Government  in  the  sunshine  litigated 
but  rather  by  having  Government  in  the  sunshine. 

Ms.  Abzug.  Madam  Chairman,  I  yield  such  time  as  he  may  consume 
to  the  chairman  of  the  Committee  on  Government  Operations,  the 
gentleman  from  Texas  (Mr.  Brooks)  . 

Mr.  Brooks.  Madam  Chairman,  I  want  to  thank  the  gentlewoman 
from  New  York  for  yielding  me  this  time. 

(Mr.  Brooks  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Brooks.  Madam  Chairman,  this  bill  is  hardly  new  or  surprising. 
Here  in  Congress  we  have  become  used  to  operating  in  the  sunshine. 
Nearly  every  State  has  opened  its  governmental  processes  to  some 
degree.  What  is  surprising  is  that  we  have  taken  so  long  to  extend  this 
worthwhile  practice  to  the  executive  branch,  and  that  some  of  the 
people  there  still  resist  it. 

I  would  like  to  commend  the  chairwoman  and  members  of  the  Sub- 
committee on  Government  Information  and  Individual  Rights  for  the 
excellent  job  they  did  on  this  bill.  It  has  been  carefully  considered  by 
two  subcommittees  and  two  full  committees.  All  interested  parties  have 
had  a  chance  to  express  their  views.  As  a  result,  the  bill  strikes  a  care- 
ful balance  between  the  right  of  the  public  to  know  what  its  Govern- 
ment is  doing,  and  the  need  to  protect  the  rights  of  individual  citizens 
and  to  assure  that  the  Government's  ability  to  function  is  not  impaired. 

When  Government  actions  are  taken  in  secret  behind  closed  doors,  we 
not  only  undermine  public  confidence  in  Government,  but  we  can  wind 
up  pretty  far  off  target  and  without  the  public  support  our  Govern- 
ment needs  if  it  is  going  to  stay  in  business. 

H.R.  11656  should  help  avoid  those  possibilities.  By  opening  up  the 
meetings  of  some  50  Federal  agencies,  it  will  assure  there  is  public  un- 
derstanding of  the  actions  of  those  agencies. 

If  the  public  understands  and  sees  what  goes  on,  it  is  more  likely 
to  accept  and  have  confidence  in  our  actions.  Opening  up  those  meet- 
ings will  also  assure  that  the  officials  of  those  agencies  are  account- 
able for  their  actions.  That  is  what  government  of  the  people,  by  the 
people,  and  for  the  people  is  all  about. 

Certainly  there  are  occasions  when  meetings  should  not  be  open. 
H.R.  11656  recognizes  this  and  provides  for  closing  them  in  those 
situations.  It  affords  protection  for  trade  secrets  and  information  that 
could  be  damaging  to  financial  institutions  or  to  stock  exchanges.  It 
prevents  invasions  of  personal  privacy  and  guards  against  disclosure 
of  crime  investigation  records.  National  security  is  also  protected. 
Those  safeguards  that  are  needed  are  provided. 
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But  what  H.R.  11656  really  safeguards  is  the  public  interest.  It  re- 
inforces the  basic  constitutional  premise  that  this  is  a  government  of 
the  people,  and  that  those  who  serve  it  should  be  fully  accountable  to 
the  people  for  their  actions. 

Former  President  Harry  Truman  is  justly  noted  for  saying,  "If 
you  can't  stand  the  heat,  get  out  of  the  kitchen.**  I  would  add  that  if 
you  cannot  stand  the  light,  get  out  of  the  Government. 

Mr.  Horton.  Madam  Chairman,  I  yield  such  time  as  he  may  con- 
sume to  the  gentleman  from  Texas  (Mr.  Collins). 

(Mr.  Collins  of  Texas  asked  and  was  given  permission  to  revise 
and  extend  his  remarks.) 

Mr.  Collins  of  Texas.  Madam  Chairman,  the  most  capable  individ- 
ual in  Washington  is  the  person  who  gives  the  names  to  our  congres- 
sional bills.  There  is  a  warm  and  friendly  spirit  in  the  name  "Govern- 
ment in  the  sunshine."  But  before  we  rush  into  this  legislation,  we 
should  carefully  evaluate  all  that  it  entails. 

There  are  very  few  individuals  in  the  administrative  groups  of 
Government  who  have  the  courage  to  say  things  in  open  meetings 
that  they  would  say  behind  closed  doors.  This  applies  especially  to 
funding.  The  pressure  group  with  its  key  members  sitting  in  the  front 
row  will  always  get  more  money  than  will  an  unrepresented  group  who 
might  have  a  more  worthy  cause. 

Last  October  a  bill  was  passed  here  in  Congress  which  is  hard  to 
understand.  It  provided  for  double  pensions  for  a  group  of  40,000  Na- 
tional Guard  technicians.  They  will  get  both  military  and  civil  service 
pensions.  This  bill  was  opposed  by  the  Defense  Department,  the  Civil 
Service  Commission,  the  National  Taxpayers  Union,  and  the  adminis- 
tration. Yet,  in  spite  of  a  strong  fight,  the  bill  passed  Congress  bv  261 
to  117. 

This  bill  should  have  been  killed  in  committee.  We  created  a  $1  bil- 
lioh  deficiency  against  an  already  deficient  civil  service  pension  plan. 
National  Guard  technicians  will  now  be  getting  a  double  pension  check 
whereas  a  four  star  general  is  only  entitled  to  enter  one  pension  plan. 

Just  as  in  Congress,  where  much  of  this  wasteful  spending  should  be 
eliminated  at  the  committee  level  behind  closed  doors,  we  find  the  same 
tiling  in  these  agencies.  When  they  talk  frankly  among  themselves, 
they  use  more  common  sense.  When  they  talk  in  front  of  the  press, 
t  he  television,  and  the  pressure  lobby  groups  the  administrators  have 
oars  sticking  out  in  both  directions,  and  human  nature  will  have 
them  reacting  to  the  pressures  of  whatever  outsiders  are  present. 
From  the  day 9  of  Rome,  history  has  shown  that  a  republic  which 
becomes  ovorresponsivc  to  every  voter  handout  request  is  a  republic 
that  is  sure  to  fall. 

This  bill  invites  aggressive  lawsuits  from  every  lawyer  who  has 
tittle  on  his  hands.  I  recall  a  case  here  in  the  District  of  Columbia  2 
months  ago  in  which  Judge  Joyce  Green  ordered  the  District  of 
Columbia  government  to  pay  an  attorney,  Gilbert  Hawn,  Jr.,  the 
amount  of  $168,487  for  his  work  in  suing  the  city  to  overturn  its  sys- 
tem of  real  estate  tax  assessments.  This  good  attorney  managed  to  find 
yet  another  wav  to  confuse  an  already  bankrupt  city,  and  for  this  serv- 
ice lie  was  paid  this  exorbitant  fee. 

T  nan  well  understand  the  enthusiasm  of  the  gentlewoman  from  New 
York  (Ms.  Abzug),  in  leading  the  fight  for  this  "sunshine"  bill.  How- 
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ever,  I  would  compare  the  problems  developed  here  with  her  own  New 
York  City  which  has  too  much  sunshine  in  its  legislation  and  not 
enough  closed  door  sessions  to  work  out  the  fiscal  restraints  needed  in 
the  governmental  functions. 

We  are  already  too  overcommitted  with  overspending  in  this  coun- 
try. When  President  Kennedy  came  into  office,  the  budget  was  $97.7 
billion.  We  are  now  talking  about  $415  billion.  But  even  more  than 
the  fact  that  we  are  spending  four  times  as  much,  we  are  running  a 
$100  billion  deficit. 

I  do  not  see  how  these  agency  officials  of  our  Federal  Government 
could  effectively  and  conscientiously  administer  the  executive  deci- 
sions with  the  hubbub  and  hassle  of  press  and  pressure  groups  on  hand. 
Sometimes  administrators  like  to  ask  questions  for  information  to 
broaden  their  viewpoints,  but  even  a  question  can  be  misinterpreted  on 
a  public  print  basis. 

I  am  always  amazed  at  how  we  in  Congress  establish  one  set  of 
rules  for  everyone  else,  and  yet  think  we  should  live  according  to  a 
different  set  of  rules  ourselves.  I  serve  on  the  Commerce  Oversight  and 
Investigations  Committee  where  I  am  the  ranking  Republican.  Re- 
cently, the  chairman  and  the  majority  insisted  that  confidential  rec- 
ords taken  from  the  Securities  and  Exchange  Commission  files  be 
made  public.  These  records  consisted  of  investigations  which  were  be- 
ing reviewed  and  were  pending  a  decision.  This  information  had  been 
brought  to  the  SEC  on  a  voluntary  basis  and  my  own  personal  opinion 
is  that  the  matter  did  not  warrant  any  public  statement  from  the  SEC. 
While  the  SEC  was  keeping  the  matter  under  advisement,  and  review- 
ing all  of  the  facts,  we  subpenaed  the  information  and  our  chairman 
released  it  to  the  press.  One  immediate  effect  of  this  is  going  to  be  that 
it  will  be  very  difficult  in  the  future  to  obtain  voluntary  disclosures. 
These  companies  came  forward  asking  whether  they  had  done  any- 
thing wrong,  and  brought  in  all  of  the  facts  and  information  for  an 
opinion  and  judgment.  But  public  disclosure  is  often  interpreted  by  the 
public  in  the  same  manner  as  an  indictment  might  be  interpreted. 

Let  us  look  at  our  own  Oversight  Committee  in  Commerce,  to  which 
I  referred.  This  committee  has  35  members  on  its  staff.  They  are  not 
appointed  by  Civil  Service,  but  are  appointed  entirely  and  exclu- 
sively, subject  to  hiring  and  firing,  by  the  chairman  of  our  committee. 
They  are  his  private  staff.  We  have  a  rule  written  by  the  committee 
majority  that  limits  any  staff  member  representing  the  minority  from 
ever  seeing  the  raw  material  in  investigation  files.  The  attorney  that 
represents  the  Republican  side  in  this  committee  is  not  entitled  to  see 
any  of  the  raw  material  as  it  is  being  developed  and  studied  by  the 
staff.  Furthermore,  a  Congressman  who  himself  might  go  in  to  re- 
view the  records  is  not  allowed  to  photostat  any  of  this  material 
to  take  back  for  our  staff  to  analyze  and  study  further. 

Here  is  an  Oversight  and  Review  Committee  that  is  responsible  only 
to  the  Majority,  and  will  provide  no  information  to  the  minority  staff. 
Here  is  a  committee  of  Congress  which  is  assigned  the  responsibility  of 
oversight  and  investigation  which  works  behind  closed  doors.  The 
chairman  of  our  committee  is  the  author  of  the  Freedom  of  Informa- 
tion Act. 

I  feel  this  way  about  all  of  this  "sunshine  in  the  Government."  There 
are  many  in  Congress  who  believe  that  all  the  facts  should  be  made 
public  except  those  that  they  are  personally  handling  in  their  own  com- 
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mittee.  This  sunshine  bill  is  one  of  the  most  unnecessary  bills  to  come 
before  Congress  this  session. 

Mr.  Hortox.  Madam  Chairman,  I  yield  such  time  as  he  ma}'  con- 
sume to  the  gentleman  from  Connecticut  (Mr.  Sarasix). 

(Mr.  Sarasix  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Sarasix.  Madam  Chairman,  to  enumerate  the  myriad  problems 
confronting  us  as  a  nation  today  would  merely  be  repetitive  of  every- 
thing we  are  seeing  and  hearing  from  our  constituents  and  from  the 
newspapers  and  television.  We  have  gone  from  an  agrarian,  family 
based  society  to  one  that  has  become  highly  urbanized  and  mechanized 
with  different  sectors  of  the  society  dependent  on  the  other  to  meet 
their  various  needs.  We  realize  that  none  of  us  can  any  longer  operate 
independently.  Problems  have  become  too  large  to  be  solved  on  the 
individual,  local,  or  State  level  and  the  Federal  Government  has  be- 
come the  intercessor  to  provide  needed  assistance  to  resolve  these 
problems. 

Government,  in  large  part,  has  grown  as  a  response  to  these  prob- 
lems and  to  act  as  an  arbiter,  regulator,  and  administrator  of  the 
problems  which  people  face  but  cannot  solve  on  their  own.  Govern- 
mental resources  are  vast,  just  as  the  manpower  involved  in  allocating 
and  using  these  resources  has  created  a  large  Federal  bureaucracy.  The 
problems  we  face  today  are  inherently  more  complex  than  those  faced 
by  our  ancestors  200  years  ago. 

Our  problems  have  evolved  from  the  technology  and  innovation 
which  we  have  created  to  make  our  lives  more  comfortable.  Therefore, 
we  have  entrusted  to  Government  agencies  the  decisionmaking  author- 
ity to  identify  and  approach  these  problems — be  they  environmental, 
energy,  social,  or  economic.  Yet  most  of  these  day-to-day  agency  activi- 
ties and  decisions  are  removed  from  public  view.  Just  as  our  problems 
have  a  continually  changing  face,  so  must  our  approaches  to  finding 
solutions.  Our  national  goals,  our  programs  and  governmental  policies 
must  be  reshaped  and  made  responsive  to  these  variable  conditions. 

The  Federal  Government  continues  to  control  many  aspects  of  our 
daily  lives.  We  are  never  totally  free  from  the  purview  of  Government. 
But  just  as  our  American  Government  was  created  as  a  Government  of 
the  people,  so  must  it  remain.  The  growth  of  the  bureaucracy  has  led 
to  a  protectiveness  and  secrecy  about  certain  governmental  actions. 
Those  in  control  often  forget  that  their  mandates  come  from  the  people 
and  it  is  to  the  people  that  they  must  remain  responsive. 

The  need  for  open  Government  has  become  increasingly  apparent 
through  revelations  of  misuse  of  Government  power,  abuse  of  author- 
ity, and  infringement  of  individual  rights.  This  bill  would  be  a  major 
step  toward  avoiding  these  kinds  of  improper  activity  in  the  future  by 
opening  up  these  activities  to  the  cleansing  light  of  public  visibility. 

Open  Government  would  have  multifaceted  benefits.  Citizens  would 
be  educated  into  how  Government  operates.  More  importantly,  individ- 
uals would  have  the  opportunity  to  review  the  governmental  decision- 
making processes  which  related  directly  to  their  everyday  lives.  Public 
policy  should  be  open  to  public  scrutiny.  The  particularly  bill  which 
we  are  debating  today,  ILR.  11656,  would  go  far  in  increasing  an  intel- 
ligent understanding  of  American  institutions  and  how  they  operate. 
Although  I  liave  difficulty  with  some  portions  of  the  bill,  I  believe  that 


637 


one  of  the  essential  principles  of  a  free  government  is  the  right  of  the 
people  to  know  how  their  Government  makes  decisions. 

Although  Congress  has  a  reputation  for  excluding  itself  from  the 
KMjiiii-ements  which  it  imposes  on  other  government  agencies,  especial- 
ly those  of  the  executive  branch,  we,  too,  have  acted  to  open  our  meet- 
ings and  hearings  to  public  oversight.  It  is  just  this  sort  of  public 
scrutiny  which  makes  Federal  Administrators  more  responsive  to  the 
demands  of  the  American  public. 

In  addition.  I  favor  the  safeguards  written  into  the  bill,  providing 
protection  relating  to  matters  of  individual  privacy,  national  security, 
and  financial  disclosure.  The  bill  would  protect  the  rights  of  individ- 
uals and  the  abilitv  of  the  Government  to  carry  out  its  responsibilities. 

I  agree  with  Thomas  Jefferson  that  effective  self-government  re- 
quires that  the  people  participate  in  every  feature  of  the  political  proc- 
ess. 11  ie  American  public  has  a  right  to  participate  in  the  execution 
of  the  laws  passed  by  Congress.  Government  in  the  sunshine  is  a 
further  step  in  the  direction  of  opening  our  political  processes  to  public 
participation. 

Mr.  Sxeelman.  Madam  Chairman,  it  is  a  pleasure  for  me  to  speak 
today  in  support  of  H.K.  11(>:>6.  the  Government  in  the  Sunshine  Act. 
This  legislation  is  the  logical  result  of  our  realization  that  we  must 
open  up  the  doors  of  our  Government  to  public  scrutiny.  We  must  al- 
low the  people  to  view  the  process  of  decisionmaking  to  increase  under- 
standing, dispel  cynicism,  and  provide  access  to  information  vital  for 
an  informed  citizenry .  To  deny  the  public  the  right  to  know  not  only 
breeds  distrust,  but,' in  fact,  theatens  the  basic  idea  inherent  in  and 
crucial  to  our  democratic  form  of  government. 

The  "sunshine"  bill  represents  a  logical  extension  of  legislation 
passed  by  Congress  over  the  last  decade  designed  to  give  the  people  the 
right  to  know. 

We  first  concerned  ourselves  with  the  problem  of  secrecy  in  govern- 
ment in  1955  by  creating  a  special  Subcommittee  on  Government  In- 
formation. The  investigative  and  legislative  hearings  of  this  subcom- 
mittee contributed  significantly  to  the  enactment  of  the  Freedom  of  In- 
formation Act.  In  March  1973,  we  adopted  House  Eesolution  259  which 
required  us  to  open  up  House  committee  deliberations  to  the  public. 
Furthermore,  on  Xovember  5,  1975,  the  Senate  adopted  a  resolution 
which  allows  public  observation  of  the  markup  sessions  of  Senate  com- 
mittees. Despite  these  efforts,  though,  too  many  doors  remain  closed. 

The  bill  we  have  before  us  today  will  establish  a  policy  of  openness 
for  approximately  50  multimember  agencies.  It  requires  a  majority 
vote  in  open  session  to  close  a  meeting,  and  then  only  if  certain  exemp- 
tions apply. 

It  is  significant  that  the  definition  of  a  "meeting"  in  this  bill  not  only 
covers  sessions  where  formal  action  is  taken,  but  also  those  at  which  a 
quorum  of  members  deliberate  informally  regarding  the  conduct  or 
disposition  of  agency  business. 

It  is  significant  that  there  is  a  presumption  of  openness  and  that 
a  ma  jority  vote  by  the  entire  membership  is  needed  to  close  a  meeting 
or  any  portion  of  it. 

It  is  significant  that  any  citizen  can  challenge  in  court  the  closing  of 
a  meeting  or  any  violations  of  the  openness  requirements  of  the  bill, 
and  that  the  burden  of  proof  of  the  propriety  in  closing  a  meeting  rests 
with  the  agency  in  question. 
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Another  important  provision  of  this  bill  establishes  for  the  first  time- 
statutory  prohibitions  on  ex  parte  communications  with  agency 
members. 

In  considering  "sunshine*'  legislation,  we  must  remember  that  public 
awareness  of  the  processes  of  its  government  is  essential  to  maintain 
an  effective  democratic  form  of  Government.  James  Madison  wrote : 

A  popular  government  without  popular  information  or  the  means  of  acquiring 
it  is  but  a  prologue  to  a  farce  or  both.  Knowledge  will  forever  govern  ignorance. 
And  a  people  who  mean  to  be  their  own  governors  must  arm  themselves  with 
the  power  knowledge  gives. 

It  is  a  contradiction  in  terms  to  think  we  can  have  a  democratic 
Government  without  an  informed  public.  Particularly  with  the  in- 
creasing size  of  government,  we  must  allow  the  people  to  review  not 
only  the  decision,  but  the  decisionmaking  process. 

H.R.  11656  is  one  way  to  handle  the  crisis  of  distrust  of  govern- 
ment that  is  rampant  in  our  country  today.  It  may  not  be  a  panacea  for 
the  problem,  but  it  can  aid  the  restoration  of  confidence  so  vital  to  our 
Nation's  health.  The  time  for  "sunshine"  is  here,  and  I  urge  all  my 
colleagues  to  join  me  in  supporting  H.R.  11656. 

Mr.  Ashley.  Madam  Chairman,  I  am  thoroughly  in  accord  with  the 
principles  embodied  in  the  legislation  before  us  today,  H.R.  11656,  the 
Government  in  the  Sunshine  Act.  Passage  of  this  measure  will  go  a 
long  way  toward  assuring  accountability  on  the  part  of  Federal  agen- 
cies and  increasing  public  knowledge  of  and  participation  in  the  official 
proceedings  of  their  Government. 

In  brief,  the  bill  requires  all  meetings  of  Government  bodies  headed 
by  more  than  one  person  to  be  open  to  the  public,  with  certain  exemp- 
tions where  such  matters  as  national  security  and  informative  trade 
secrets  are  involved.  The  measure  thus  closely  parallels  and  supple- 
ments the  Freedom  of  Information  Act  in  giving  the  people  of  this 
country  greater  access  to  the  records  of  official  Federal  proceedings 
than  has  ever  been  allowed  by  any  government  in  history. 

There  are  however  two  provisions  in  the  bill  which  could  prove  to 
be  patently  unworkable,  possibly  even  mischievous,  and  I  will  support 
amendments  to  these  sections  in  the  interest  of  passage  of  a  reason- 
able and  practical  piece  of  legislation. 

First,  H.R.  11656  requires  that  not  only  formal  meetings  be  open  to 
the  public,  but  also  that  any  assembly  or  simultaneous  communication 
c  oncerning  agency  business  by  a  specified  number  of  agency  officials 
would  be  subject  to  prior  public  announcement,  to  the  open  meeting 
requirement,  and  to  the  requirement  for  a  formal  vote  for  closing  of 
the  meeting.  The  broad  sweep  of  this  language  would  make  the  bill 
applicable  to  social  gatherings,  conference  telephone  calls,  and  even 
the  most  casual  conversations  of  agency  officials  bearing  on  their  duties 
regardless  of  whether  or  not  their  communication  was  arranged  for 
the  specific  purpose  of  conducting  public  business.  This  provision  ap- 
pears to  me  to  go  far  beyond  what  a  desirable  and  practicable  sunshine 
law  should  include,  and  I  support  the  proposed  amendment  to  limit 
the  bill's  coverage  to  only  those  meetings  called  for  the  explicit  pur- 
pose of  discussing  agency  business. 

My  second  objection  is  to  the  requirement  that  a  verbatim  record 
be  kept  of  every  meeting  which  is  legally  closed  under  the  exemptions 
outlined  in  the  act.  The  further  requirement  that  these  transcripts  be 
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made  available  to  the  public  threatens  to  open  up  to  public  scrutiny 
information  relating  to  trade  secrets,  medical  and  criminal  records, 
national  security,  and  other  topics  which  the  Congress  has  already 
seen  fit  to  exempt  from  the  provisions  of  the  Freedom  of  Information 
Act.  No  State  sunshine  law  contains  such  a  requirement,  and  I  believe 
that  its  retention  in  the  bill  will  open  us  up  to  serious  charges  of  in- 
vasion of  privacy  and  failure  to  protect  a  wide  range  of  privileged 
information.  It  appears  to  me  that  the  keeping  of  minutes  of  the  closed 
meetings  in  these  areas  will  be  sufficient,  in  the  event  that  those  records 
are  ever  needed  for  any  court  action  or  congressional  oversight.  Con- 
sequently, I  support  the  amendment  to  delete  the  requirement  for 
verbatim  transcripts  and  believe  that  we  will  have  a  stronger  bill 
thereby. 

Mr.  Lehman.  Madam  Chairman,  recent  public  opinion  surveys  in- 
dicate that  the  confidence  of  the  American  people  in  our  government  is 
at  its  lowest  point  in  years. 

Today,  the  House  is  considering  legislation  which  if  enacted  will 
open  up  the  operations  of  government  to  the  public  and  be  of  great 
assistance  in  restoring  the  trust  of  the  people  in  government.  I  am 
referring  to  H.R.  11656,  the  "government  in  the  sunshine"  bill. 

For  too  long,  the  Federal  agencies  which  have  come  to  govern  and 
determine  so  many  aspects  of  our  lives,  have  been  conducting  business 
without  being  required  to  operate  in  full  view  of  the  people  for  whom 
they  exist.  In  my  view,  this  tendency  toward  secrecy  has  produced  an 
unresponsive  bureaucracy  and  caused  the  alienation  of  the  American 
people  from  their  government. 

The  "government  in  the  sunshine"  bill  would  require  for  the  first 
time  in  history,  that  this  practice  by  governmental  agencies  ceas°. 
With  the  adoption  of  this  legislation,  meetings  and  actions  of  these 
agencies  would  be  subject  to  the  scrutiny  of  the  American  people.  Of 
course,  certain  exemptions  have  been  made :  aspects  dealing  with  na- 
tional security,  matters  under  the  privacy  acts,  the  judicial  areas  and 
some  regulations  dealing  with  financial  institutions. 

This  legislation  has  been  carefully  considered.  It  was  approved  by  a 
vote  of  94-0  in  the  Senate.  I  believe  this  House  should  pass  this  bill 
and  in  so  doing,  take  a  necessary  step  in  the  restoration  of  a  respon- 
sible and  effective  government,  as  well  as  the  restoration  of  confidence 
by  our  citizens  in  our  Government. 

Mrs.  Collixs  of  Illinois.  Madam  Chairman.  I  rise  in  support  of 
H.R.  11656,  the  government  in  the  sunshine  bill  which  is  before  the 
House  today. 

As  my  colleagues  know  this  bill,  which  is  the  product  of  many 
months  of  diligent  work  by  members  of  several  committees  of  the 
Congress,  simply  seeks  to  create  greater  public  access  to  business  meet- 
ings conducted  by  the  Federal  agencies. 

It  is  no  secret  that  Federal  agencies  do  much  to  affect  the  lives  of 
the  citizens  of  this  land  and  it  is  also  no  secret  that  the  citizens  have 
little  opportunity  to  observe  firsthand  the  workings  of  those  agencies 
which  so  often  influence  their  lives.  I  believe  that  this  bill  will  provide 
a  very  good  opportunity  to  change  this  present  circumstance.  In  my 
view  H.R.  11656  by  providing  greater  public  access,  will  provide 
greater  government  accountability. 

However  since  we  sometimes  hear  of  instances  of  a  good  and  simple 
idea  when  it  is  reduced  to  legislative  form  turns  into  a  problematic 
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rest  notion  on  government  and  its  people,  it  is  wise  to  point  out  that  the 
Government  in  the  Sunshine  bill  has  been  developed  with  careful  con- 
sideration and,  consequently  does  not  fall  in  that  potentially  problem- 
atic category.  On  the  contrary,  H.R.  11656  represents  a  balanced  ap- 
proach to  a  legislative  issue  that  encompasses  both  the  public  interest 
and  the  business  bureaucratic  interest. 

Evidence  of  the  balanced  approach  taken  by  this  bill  is  seen  in  its 
provision  that  permits  agencies  to  close  their  gatherings  to  the  public 
if  the  content  of  a  meeting  would  contain  information  that  it  is  not 
best,  to  widely  publicize.  Such  areas  of  information  are  accounted  for 
in  specific  "exemptions"  contained  in  the  bill.  These  exemptions 
include  diverse  matters  affecting  national  security,  financial  institu- 
tions, trade  secrets,  agency  personnel  proceedings,  and  other  sensitive 
areas.  The  bill  consequently  guards  against  the  indiscrete  discussion 
of  private  or  highly  critical  issues.  This  is  a  reasonable  approach.  Yet 
in  requiring  that  portions  of  a  closed  meeting,  in  which  nonexempted 
material  is  discussed,  must  be  recorded  for  public  review  after  the  ses- 
sion is  concluded  the  bill  shows  ample  concern  for  the  government 
process  and  the  public  interest. 

.V  further  illustration  of  the  balance  in  this  bill  is  displayed  by  the 
nature  of  meetings  that  are  to  be  covered  under  this  measure.  A  meet- 
ing for  the  purposes  of  this  bill  will,  broadly  speaking,  be  an  assembly 
or  simultaneous  communication  between  two  or  more  people  concern- 
ing the  conditions  or  deposition  of  agency  business.  The  openness,  as  a 
result,  applies  to  business  sessions  as  well  as  formal  decisionmaking 
meetings  and  does  not  cover  "chance  encounters"  or  "social  events". 
This  is  again  a  realistic  balance  of  the  public  interest  in  Government 
affairs. 

Incidentally,  in  making  a  notification  of  the  time,  place  and  agenda 
of  meetings  available  to  the  public,  as  H.R.  11656  does,  the  agencies 
would  be  complying,  to  a  large  extent,  with  the  action  the  House  of 
Representatives  took  several  years  ago  to  open  its  committee  business 
and  markup  sessions  to  the  public. 

Madam  Chairman,  this  bill  amply  protects  the  privacy  of  individu- 
als without  being  disruptive  of  the  process  of  Government,  and  still 
advances  the  public's  interest  in  knowing  what  its  Government  is 
doing.  It  has  sensible  limits  and  achieves  more  openness  in  our  Gov- 
ernment. The  cost  estimates  surrounding  the  bill  are  modest.  It  is 
estimated  that  over  a  5-year  period  approximately  $800,000  would 
have  to  be  expended  to  make  this  bill  operational.  There  are  few 
in  this  Chamber  that  would  argue  this  is  too  high  a  price  to  pay  for 
opening  the  government  process  to  citizens'  review  and  observation. 

I  am  urging  support  of  H.R.  11656  as  reported  by  the  committee.  I 
wish  to  remind  my  colleagues  of  the  words  of  James  Madison: 

Knowledge  will  forever  govern  ignorance,  and  a  people  who  mean  to  be  their 
own  governors  must  arm  themselves  with  the  power  knowledge  gives.  A  popular 
government  without  popular  information  or  the  means  of  acquiring  it  is  but  a 
prologue  to  a  farce  or  a  tragedy  or  perhaps  both. 

A  vote  in  Support  of  the  Government  in  the  sunshine  wall,  in  my 
opinion,  l>e  a  responsible  vote  to  advance  public  knowledge  without 
jeopardizing  the  government  process. 

******* 

Mr.  Bennett.  Madam  Chairman,  I  rise  in  support  of  H.R.  11656, 
the  Government  in  the  Sunshine  Act.  I  am  cosponsoring  this  sun- 
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shine  legislation  and  I  am  glad  that  the  House  is  on  the  threshold 
of  approving  the  opening  of  meetings  of  agencies  in  the  executive 
branch. 

In  a  democracy,  the  people  are  the  source  of  power  for  the  govern- 
ment. The  people  have  a  right  to  know  about  the  deliberations  of 
their  loaders  on  matters  that  can  affect  them  either  directly  or  indi- 
rect ly. 

My  own  State  of  Florida  has  had  a  sunshine  law  since  19GT  and 
the  much-publicized  effectiveness  of  this  law  deflates  the  arguments 
that  government  functions  best  behind  closed  doors.  Our  Governor 
has  remarked  on  many  occasions  that  Florida's  sunshine  law  has  im- 
proved the  working  of  government  by  providing  for  an  open  discus- 
sion of  important  issues. 

The  d awning  of  sunshine  in  the  executive  branch  is  simply  a  nat- 
ural progression  of  openness  on  the  Federal  level.  In  recent  years, 
both  the  House  and  the  Senate  have  adopted  new  rules  opening  the 
great  majority  of  committee  meetings,  including  markup  sessions,  to 
the  public.  It  is  certainly  time  to  extend  this  openness  to  the  non- 
elected  executive  agencies. 

Our  Government  was  founded  on  the  principle  that  ultimate  power 
is  vested  in  the  people  and  that  only  an  informed  citizenry  can  prop- 
erly exercise  this  power.  In  this,  our  Bicentennial  Year,  it  is  all  the 
more  fitting  that  the  people  have  the  opportunity  to  view  the  delib- 
erations of  their  executive  agencies. 

Mr.  Hanxaford.  Madam  Chairman,  I  urge  support  of  H.R.  11656, 
the  Government  in  the  Sunshine  Act.  One  of  the  worst  problems  with 
the  growth  of  the  Federal  bureaucracy  has  been  the  insulation  of 
Federal  agencies  from  public  scrutiny.  If  successful  in  finding  his 
\vay  through  the  labyrinth  of  bureaucratic  detours  and  referrals,  the 
citizen's  quest  for  information  relating  to  Federal  agency  regula- 
tions too  often  ends  with  the  discovery  that  the  information  he  seeks 
is  either  legally  protected  from  public  examination  or  conveniently 
not  recorded.  Nor  does  the  citizen  alone  suffer  from  this  lack  of  ac- 
cessibility: Our  own  everyday  experiences  remind  us  of  the  im- 
penetrability of  administrative  agencies  and  their  ability  to  f rostrate 
congressional  inquiries  with  a  lack  of  documentation  of  administra- 
tive rulemaking. 

The  Government  in  the  Sunshine  Act  restores  public  accessibility 
to  agency  proceedings,  and  this  accessibility  will  hopefully  check  the 
departmentalization  of  Federal  power  into  feudal  executive  direc- 
torates. The  public  examination  of  Federal  decisionmaking  will  im- 
prove the  national  debates  on  Government  policies  and  keep  the 
public  informed  of  decisions  affecting  them. 

But  most  importantly,  events  of  the  recent  past  have  given  the 
public  adequate  reason  to  be  distrustful  of  Government,  and  such  dis- 
trust is  destructive  to  a  free  society.  Anything  that  we  can  do  to  re- 
store faith  in  Government  must  be  done.  If  the  public  wants  to  know 
what  is  going  on  behind  closed  doors,  we  must  open  the  doors.  If  this 
on  occasion  diminishes  our  efficiency  of  operation,  that  is  a  sacrifice 
we  must  make. 

Mr.  Matsunaga.  Madam  Chairman,  I  rise  to  express  my  full  sup- 
port, for  H.R.  11656,  the  proposed  Federal  Government  in  the  Sim- 
shine  Act.  As  a  cosponsor  of  this  legislation,  I  commend  the  chairmen 
of  the  House  Judiciary  and  Government  Operations  Committees, 
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Hon.  Peter  Rodixo  and  Jx\.ck  Brooks,  respectively,  for  their  substan- 
tial efforts  to  assure  a  fair  bill  and  to  bring  it  before  the  full  member- 
ship of  the  House. 

Madam  Chairman,  an  excerpt  from  the  Judiciary  Committee's  re- 
port on  H.R.  11656  succinctly  states  the  basic  principle  of  our  system 
of  government  which  this  bill  seeks  to  insure.  I  quote : 

.  .  .  (it)  assumes  that  citizens  have  the  right  to  know  how  their  government 
operates  and  what  the  government  is  doing  for  them  and  in  their  name. 

We  all  know  how  low  public  confidence  in  its  government  has  sunk. 
We  receive  mail  every  day  from  constituents  who  suspect  the  "real 
motives''  of  a  decision  by  various  Federal  agencies  or  elected  public 
officials.  We  hear  these  same  complaints  voiced  in  angry,  disgusted, 
or  saddest  of  all,  resigned  tones  when  we  return  home.  I  believe  that 
the  reason  this  sentiment  is  so  widespread  is  that  people  feel  detached 
from  their  government.  Because  of  government's  increasing  tendency 
to  conceal  its  inner  workings  and  because  they  are  not  able  to  perceive 
their  role  in  the  decisionmaking  process,  people  begin  to  distrust  their 
own  government.  They  assume  that  they  have  no  role,  and  the  result 
of  this  conclusion  is  unavoidably  a  decrease  in  confidence  in  govern- 
ment. 

As  serious  as  this  confidence  issue  may  be,  it  is  not  the  most  danger- 
ous consequence  of  secrecy  in  Government.  This  more  serious  poten- 
tiality was  realized  all  too  painfully  in  recent  years  in  the  numerous 
abuses  of  government  known  collectively  as  Watergate.  The  Fathers 
of  our  system,  200  years  ago.  knew  why  these  abuses  occur.  They  de- 
clared that  secrecy  breeds  a  lack  of  accountability,  and  nonaccounta- 
bility  breeds  the  breaching  of  human  rights. 

I  therefore  strongly  believe  that  action  by  the  Congress  to  reverse 
that  recent  trend  toward  secrecy  in  government  will  contribute  im- 
measurably toward  an  elevation  in  public  confidence  and  the  increased 
protection  of  our  constitutional  rights.  The  bill  before  us  today  is  a 
concrete,  responsible  step  toward  this  end.  While  recognizing  quite 
rightly  that  individual  rights  must  be  protected,  and  government  must 
be  assured  the  ability  to  carry  out  its  responsibilities,  it  assumes  that 
nil  U.S.  citizens  are  entitled  to  know  the  reasons  for  all  decisions  of 
the  executive  branch  of  Government  for  which  the  need  to  limit  ac- 
cess is  not  clear  or  totally  justifiable. 

Madam  Chairman,  in  recent  years  I  have  joined  several  of  my  col- 
leagues in  actively  supporting  several  proposals  to  open  up  the  deci- 
sionmaking process  of  the  legislative  branch  of  Government  to  public 
scrutiny.  I  have  initiated  or  supported  wholeheartedly  efforts  to  pro- 
vide for  full  lobbying  disclosure,  for  full  financial  disclosure  by  Mem- 
bers of  Congress,  for  open  committee  meetings,  for  televising  the  pro- 
ceedings of  Congress,  and  for  requiring  record  teller  votes  on  key 
amendments.  Congress  has  become  stronger  for  these  reforms,  for  by 
preventing  the  opportunity  for  minority  interests  to  control  the  legis- 
lative process  via  concealment,  the  will  of  the  majority  has  been  as- 
sured its  role  as  the  crucial  decisionmaking  factor.  It  is  time  that  we 
extend  the  same  requirements  of  full  public  scrutiny  to  the  decisions 
of  the  executive  branch.  I  therefore  commend  the  pending  Sunshine 
Act  to  the  House,  and  urge  that  it  be  given  the  overwhelming  support 
which  it  so  clearly  deserves. 

Mr.  Anderson  of  Illinois.  Madam  Chairman,  when  the  chairman  of 
the  Government  Operations  Committee  (Mr.  Brooks)  testified  before 
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our  Rules  Committee  on  May  It),  1970,  he  explained  that  the  purpose 
of  this  Government  in  the  Sunshine  Act  was  "to  brine:  to  the  executive 
branch  some  of  the  sunshine  we  have  been  enjoying  here  in  Congress 
for  the  past  few  years." 

As  the  author  of  nine  "Open  House  Amendments''  which  would 
truly  bring  more  sunshine  into  the  House  and  its  committees,  I  was 
extremely  interested  in  the  chairman's  statement  and  set  about  to  de- 
termine just  how  parallel  this  "sunshine  bill"  is  to  our  own  House  rules. 
Much  to  my  amazement,  though  I  guess  I  should  not  have  been  sur- 
prised given  the  fact  that  we  tend  to  be  tougher  on  the  executive 
branch  than  ourselves.  I  found  that  this  "sunshine"  bill  far  exceeds  any 
sunshine  requirements  which  now  apply  to  House  committees.  In 
effect,  this  bill  establishes  a  double  standard  for  sunshine  between  the 
two  branches,  and  we  come  out  as  being  the  shadier  of  the  two  branches 
of  Government. 

Madam  Chairman,  this  conclusion  is  based  on  an  examination  of  the 
House  "Rules,  the  published  rules  of  each  of  its  standing  committees, 
and  a  followup  phone  survey  which  my  staff  conducted.  The  results 
of  this  three-part  sunshine  inquiry  and  comparative  analysis  are  shock- 
ing, to  say  the  least.  Let  us  go  down  the  list  of  what  this  bill  requires  as 
compared  to  what  is  now  required  or  practiced  by  our  House  com- 
mittees. 

OPEN  MEETINGS 

Section  3  of  TT.R.  11650.  the  sunshine  bill,  states  that  all  portions  of 
all  meetings  of  Federal  agencies  headed  by  two  or  more  individuals 
appointed  by  the  President  shall  be  open  to  public  observation,  and 
then  <zoes  on  to  list  10  narrow  exceptions  to  that  rule. 

Clause  2(g)  (1)  of  House  Rule  XI  states  that  a  committee  meeting 
may  be  closed  by  majority  vote  for  any  reason. 

On  January  20.  1975,  I  introduced  House  Resolution  114  to  amend 
clause  2(g)  (1)  of  House  Rule  XI  to  require  that  all  committee  meet- 
ings be  open  to  the  public  unless  matters  to  be  discussed  would  endanger 
national  security,  violate  any  law  or  rule  of  the  House,  or  involves 
internal  budgetary  or  personnel  matters — roughly  the  same  rule  which 
now  applies  to  committee  hearings.  My  resolution  now  has  87  co- 
sponsors  and  it  is  still  languishing  in  the  House  Rules  Committee. 

VOTE  TO  CLOSE  MEETINGS 

Section  3(d)(1)  of  the  sunshine  bill  requires  a  rollcall  majority 
vote  of  the  agenc}'  to  close  a  meeting  and  "no  proxies  shall  be  allowed." 

While  clause  2  (g)  (1)  of  House  Rules  XI  also  requires  a  majority 
rollcall  vote  of  a  committee  to  close  a  meeting,  clause  2(f)  permits 
general  proxies  "for  motions  to  recess,  adjourn  or  other  procedural 
matters."  In  other  words,  proxies  may  be  used  in  House  committees 
for  the  purpose  of  closing  a  meeting. 

On  January  29,  1975,  I  introduced  Resolution  113  to  ban  all  proxy 
voting  in  House  committees.  That  resolution  now  has  91  cosponsors. 
It  is  still  stuck  in  the  House  Rules  Committee. 

TRANSCRIPTS  AND  MINUTES  OF  MEETINGS 

Section  3(f)  of  the  sunshine  bill  requires  that  a  veritable  transcript 
be  kept  of  all  closed  agency  meetings  and  that  all  but  protected  portions 
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bo  made  promptly  available  to  the  public  and  that  copies  be  furnished 
to  the  public  at  no  greater  than  the  cost  of  duplication  or  transcription. 
Likewise,  agencies  are  required  to  keep  minutes  of  all  open  meetings 
and  make  these  promptly  available  to  the  public,  again  providing 
copies  at  no  greater  than  cost  of  duplication. 

Clause  2(e)  of  House  Rule  XI  requires  each  committee  to  "keep  a 
complete  record  of  all  committee  action"  but  only  the  "result  of  each  . . . 
rollcall  vote  need  be  made  available  by  the  committee  for  inspection 
by  the  public  at  reasonable  times  in  the  offices  of  the  committee.' '  All 
other  information  "shall  be  the  property  of  the  House  and  all  Members 
of  the  House  shall  have  access  thereto."  In  other  Avords,  unlike  the  sun- 
shine bill,  there  is  no  requirement  in  the  House  rules  that  a  verbatim 
transcript  be  kept  of  all  closed  committee  meetings,  let  alone  that  it 
be  made  available  to  the  public.  And  while,  like  the  sunshine  bill, 
our  rules  require  that  a  complete  record  be  kept  of  all  committee  action, 
only  the  rollcall  vote  portions  of  the  minutes  need  be  open  to  public 
inspection. 

On  January  29,  1975, 1  introduced  House  Resolution  112  to  require 
that  all  committee  records,  except  for  information  whose  disclosure 
would  endanger  national  security  or  violate  any  law  or  rule  of  the 
Plouse,  should  be  open  to  public  inspection.  That  resolution  now  has 
82  cosponsors  and  it  is  still  gathering  dust  in  the  House  Rules 
Committee. 

Madam  Chairman,  our  followup  check  of  committee  rules  reveals 
that  most  are  in  conformity  with  the  minimal  requirements  of  the 
House  rules,  and  not  many  have  broader  sunshine  provisions.  It  should 
be  noted,  though,  that  most  committee  markup  sessions  are  now  open 
to  the  public.  Moreover,  many  committees  do  permit  persons  to  inspect 
committee  minutes  and  copy  them,  though  few  committees  provide  a 
duplication  service.  Thus,  actual  committee  practices  are  often 
somewhat  more  lenient  than  House  or  committee  rules  would  suggest. 
Nevertheless,  these  practices  vary  greatly  from  committee  to  commit- 
tee and  presumably  are  subject  to  the  dictates  and  whims  of  the  com- 
mittee chairman.  Some  committees  will  not  even  permit  Members'  indi- 
vidual staff  to  make  Xerox  copies  of  meeting  transcripts  which  are 
open  to  public  inspection,  thus  forcing  time-consuming  copying  by 
hand. 

Finally,  it  should  be  noted  that  all  committees  retain  the  sole  discre- 
tion under  clause  2(k)  (7)  of  rule  XI  over  the  release  of  information 
received  or  discussed  in  executive  session.  Unlike  the  sunshine  bill, 
they  are  under  no  obligation  to  make  public  the  sanitized  portions 
of  such  transcripts.  And  unlike  the  sunshine  bill  committees  cannot 
be  challenged  in  a  court  of  law  over  their  compliance  with  the  various 
sunshine  requirements. 

Madam  Chairman,  as  one  who  has  long  advocated  more  sunshine 
in  the  House,  I  think  it  is  a  bit  duplicitous  and  hypocritical  for  us 
to  impose  more  sunshine  requirements  on  Federal  agencies  than  we 
are  willing  to  abide  in  our  own  rules  and  committees.  If  we  are  going 
to  spread  this  sunshine  around,  let  us  do  it  in  such  a  way  that  both 
branches  are  exposed  to  an  equal  amount  of  light  and  heat.  I  hardly 
think  the  argument  can  be  made  that  the  Congress  is  any  less  a  public 
body  than  are  the  Federal  agencies  which  are  covered  under  this  sun- 
shine bill. 
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Mr.  Anderson  of  California.  Madam  Chairman,  I  rise  in  strong 
support  of  H.R.  1165(5,  the  Government  in  the  Sunshine  Act. 

In  effect,  this  legislation  ends  secret  deliberations  by  Federal  agen- 
cies, except  in  the  most  sensitive  cases.  The  provisions  apply  to  47 
regulatory  agencies  that  are  covered  by  the  Freedom  of  Information 
Act,  and  those  headed  by  a  body  of  two  or  more  members,  a  majority 
of  whom  are  nominated  by  the  President  and  confirmed  by  the  Senate. 

I  believe  the  words  of  Thomas  Jefferson  best  summarize  why  I  was 
pleased  to  add  my  name  in  cosponsorship  of  this  legislation,  Jefferson 
said : 

The  will  of  the  people  is  the  only  legitimate  foundation  of  any  government. 
I  know  of  no  safe  depository  of  the  ultimate  powers  of  the  society  but  the 
people  themselves.  Whenever  the  people  are  well-informed,  they  can  be  trusted 
with  their  own  government,  whenever  things  get  so  far  wrong  as  to  attract 
their  notice,  they  may  be  relied  on  to  set  them  to  rights.  Nothing  then  is  un- 
changeable but  the  inherent  and  inalienable  rights  of  man.  I  have  great  confi- 
dence in  the  common  sense  of  mankind. 

I  urge  your  support  for  this  legislation. 

Mr.  Vantk.  Madam  Chairman,  I  am  pleased  to  speak  in  support  of 
H.R.  11656,  the  Government  in  the  Sunshine  Act.  a  bill  to  insure  that 
the  public  will  have  the  open  and  responsive  Federal  agencies  to 
which  they  are  fully  entitled.  I  particularly  support  section  552b  (f) 
(1),  requiring  a  complete  transcript  or  full  recording  of  each  meeting, 
or  portion  of  a  meeting,  which  is  closed  to  the  public;  and  section 
552b (f)  (2),  requiring  that  minutes  be  kept  of  open  meetings  and 
made  available  to  the  public. 

I  believe  that  H.R.  11656  will  greatly  improve  the  accountability 
of  Federal  regulatory  agencies,  whose  decisions  have  the  effect  of  law. 
However,  I  believe  that  Congress  should  demand  the  same  openness 
of  our  own  committees  that  we  would  require  Federal  agencies  to 
have.  As  many  Members  of  Congress  are  aware.  I  have  been  involved 
in  a  dramatic  example  of  the  need  for  openness  in  our  own  legislative 
conference  committees. 

The  conference  committees  effectively  act  as  a  third  legislative 
body,  disassembling  and  redrafting  the  original  bills  of  the  House  and 
the  Senate.  The  final  product  can  resemble  a  legislative  Frankenstein 
for  which  no  one  wants  credit  or  blame.  The  original  intent  of  the 
bill  can  be  perverted  without  a  clue  as  to  the  source  of  the  changes. 

I  specifically  refer  to  the  Tax  Reduction  Act  of  1975,  which  became 
Public  Law  94—12  with  new  language  grafted  onto  section  907 — lan- 
guage which  had  not  been  part  of  either  the  House  or  the  Senate 
version  of  the  bill.  The  result  was  the  creation  of  an  enormous  tax 
loophole,  primarily  benefiting  the  four  corporate  owners  of  the 
ARAMCO  oil  consortium,  to  the  detriment  of  the  American  public 
who  lost  $35  million  in  annual  tax  revenues. 

I  have  previously  described  my  efforts  to  determine  the  source  of 
section  907(c)  (3).  My  efforts  were  thwarted  by  the  lack  of  meaningful 
records,  as  is  often  the  case  where  closed  meetings  are  held.  The 
committee  conference  members,  with  only  their  personal  recollections 
to  go  by,  could  not  recall  how  the  lau<niage  responsible  for  the  loophole 
became  part  of  the  law.  Xo  one  could  even  recall  if  it  had  ever  been 
discussed.  Given  the  extreme  pressure  under  which  conference  com- 
mittees normally  work — in  a  race  against  time  to  complete  legislation 
before  the  close  of  Congress — it  is  only  surprising  that  this  sort  of 
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mutation  of  legislation  does  not  happen  more  often.  The  more  complex 
a  piece  of  legislation  is.  the  more  hopeless  it  becomes  to  account  for 
any  single  change  in  its  wording  or  intent  without  the  availability  of 
accurate  records. 

The  arguments  for  requiring  Federal  regulatory  agencies  to  hold 
open  meetings  with  reliable  records  clearly  apply  with  even  more  force 
to  the  conference  committees  who  give  our  laws  their  final  form.  An 
agency  ruling  or  decision  having  unanticipated  and  undesirable  effects 
can  be  corrected  with  far  greater  speed  and  fewer  complications  than 
the  product  of  a  conference  committee.  Presently,  a  bill  can  become 
law  before  anyone  has  time  to  realize  the  harm  that  even  a  seemingly 
minor  change  in  the  wording  can  cause  because  only  the  end  product 
of  the  committee  work  is  readily  available  to  Members  who  are  ex- 
pected to  vote  it  into  law.  As  was  the  case  with  the  tax  reform  bill, 
there  may  be  efforts  by  those  who  benefit  from  the  unplanned  loophole 
to  enlarge  it.  I  have  introduced  a  bill,  H.R.  13952,  to  repeal  the  ques- 
tionable language  of  the  Tax  Reduction  Act.  However,  my  efforts  to 
take  up  this  legislation  have  not  been  successful  thus  far. 

Open  conference  committee  meetings  would  result  in  improved  legis- 
lation. Furthermore,  a  recordkeeping  requirement,  as  in  H.R.  11656, 
would  have  the  added  benefit  of  providing  improved  legislative  his- 
tories so  that  courts  can  interpret  laws  as  Congress  intends.  Legislation 
has  already  been  introduced  to  remedy  the  problem  of  the  closed  con- 
ference. The  House  should  adopt  the  provision  for  open  conference 
meetings  already  passed  by  the  Senate  as  part  of  S.  5,  together  with 
recordkeeping  requirements  similar  to  those  included  in  H.R.  11656. 
The  public  would  then  be  protected  from  the  abuses  fostered  by  the 
shroud  of  secrecy  beneath  which  conference  committees  are  now  free  to 
operate. 

Mr.  Leggett.  Madam  Chairman,  openness  in  Government  must  be  a 
guiding  precept  of  any  true  Democrat.  I  am  heartened  that  it  repre- 
sents a  plank  in  my  party's  1976  platform  and  a  major  goal  of  our 
Presidential  nominee.  It  is  thus  particularly  timely  for  the  House  to 
take  another  major  step  toward  fulfillment  of  that  goal  by  passage  of 
H.R.  11656,  the  Government  in  the  Sunshine  bill. 

In  considering  this  bill,  we  must  look  back  to  first  principles.  Ours  is 
a  Government  by  consent  of  the  governed.  If  the  people  are  to  exercise 
their  right  and  duty  of  consent,  they  must  know.  It  is  not  enough  that 
the  people's  representatives  know,  for  the  authority  conferred  on  the 
Executive  by  the  Legislature  ultimately  flows  from  the  people.  And,  if 
Government  is  to  be  in  reality  the  servant  of  the  people,  rather  than 
the  reverse,  then  Government  must  be  fully  accountable  to  a  knowing 
public  for  its  official  acts. 

Madam  Chairman,  the  issue  posed  here  is  basically  simple.  The  mod- 
ern leviathan  which  the  executive  branch  has  become  in  the  last  3  dec- 
ades has  become  accustomed  to  doing  its  business  largely  insulated 
from  the  people.  The  question  is  whether  we  are  going  to  take  another 
needed  step  in  the  direction  of  reversing  that  trend. 

AYe  enacted  the  original  Freedom  of  Information  Act,  with  the  goal 
of  making  documents  of  executive  departments  and  agencies  generally 
available  to  the  public,  in  1966.  And  in  1971,  we  passed  the  major 
strengthcni ng  amendments  needed  to  translate  that  objective  into  real- 
ity. 
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The  purposes  of  the  bill  before  us  are  basically  twofold.  One  is  to 
open  to  the  public  the  meetings  of  multimember  Federal  agencies,  ex- 
cept for  discussions  which  fall  within  10  exempted  areas.  The  other  is 
to  prohibit  ex  parte  communications  between  agency  decisionmakers 
and  interested  parties,  so  as  to  insure  that  agency  decisions  wmich  are 
supposed  to  be  based  on  a  public  record  are  not  influenced  by  private, 
oft'-thc-record  communications. 

The  open  meeting  rule  would  apply  to  about  50  Federal  regulatory 
agencies,  to  all  others  which  are  covered  by  the  Freedom  of  Informa- 
tion Act,  and  to  those  which  are  headed  by  a  body  of  two  or  more  mem- 
bers, a  majority  of  whom  is  appointed  by  the  President  and  confirmed 
by  the  Senate.  It  is  also  explicitly  made  applicable  to  the  Federal  Elec- 
1  ion  Commission  and  the  Postal  Service.  I  might  add,  as  an  aside,  that 
the  public  will  doubtless  be  interested,  though  hardly  inspired,  to  learn 
how  the  moguls  of  the  Postal  Service  arrive  at  some  of  their  singularly 
effective,  decisions,  such  as  the  one  to  spend  a  billion  or  so  on  machines 
which  speed  up  parcel  post  by  the  rip-and-shred  method. 

The  10  exempted  areas  parallel  those  covered  under  the  Freedom 
of  Information  Act.  They  run  the  gamut  from  national  security  and 
foreign  policy  information,  to  accusations  of  individual  criminal  acts, 
and  certain  information  on  the  regulation  of  securities,  currency,  and 
financial  institutions.  The  bill  requires  that  when  an  agency  closes  a 
meeting  under  1  of  the  10  exemptions,  it  must  make  a  recording  or 
verbatim  transcript  of  the  closed  portion  and  release  to  the  public  all 
parts  which  do  not  actually  contain  exempt  information.  I  might  add 
that  Dr.  Arthur  Burns,  head  of  the  Federal  Reserve  Board,  who  has 
boon  so  receptive  to  congressional  influence  in  monetary  policy,  opposes 
this  bill  because  of  the  transcript  requirement ;  but  has  admitted  that 
all  of  his  meetings  on  monetary  policy  and  bank  regulation  could  be 
closed. 

I  realize  that  there  is  much  controversy  surrounding  the  definition 
of  those  meetings  which  would  be  subject  to  the  "sunshine"  require- 
ment, as  well  as  the  provision  for  transcripts  of  closed  meetings.  I  say, 
however,  that  if  we  are  to  err,  let  us  err  for  once  on  the  side  of  open- 
ness. We  have  had  a  great  deal  of  secrecy  in  our  post-war  Govern- 
ment. Why  not  try  a  whole  lot  of  openness  for  a  change. 

In  any  event,  let  us  not  permit  these  issues  to  deflect  us  from  the 
fundamental  principle  involved  in  this  bill.  We  in  the  Congress  have 
taken  the  big  step  of  opening  our  committee  and  conference  meetings 
to  the  public,  including  markup  sessions  in  the  House.  There  is  no 
reason  why  we  should  expect  any  less  of  decisionmakers  in  the  execu- 
tive branch. 

I  urge  my  colleagues  to  support  H.R,  11656  as  another  key  step 
toward  putting  democratic  theory  into  practice. 

Mr.  Sires.  Madam  Chairman,  let  me  begin  by  saying  that  I  whole- 
heartedly agree  with  the  objectives  of  this  legislation.  Coming  from  a 
State  that  pioneered  "Government  in  the  Sunshine,"  I  feel  also  that 
I  possess  a  broader  view  of  the  pitfalls  that  can  await  us  if  the  legisla- 
tion under  consideration  is  adopted  in  its  present  form. 

My  studv  of  the  bill  leads  me  to  the  conclusion  that  what  we  are 
doing  in  our  zeal  to  open  Government  to  the  people,  is  creating  a  legal 
nightmare  that  can  keep  Government  bogged  down  in  an  endless 
process  of  defending  itself. 
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I  call  attention  to  four  provisions  of  the  bill  that  greatly  disturb 
me.  First.  A  lawsuit  can  be  brought  and  the  attorney  fees  and  costs 
are  guaranteed  merely  if  the  plaintiff  "substantially  prevails."  Second. 
A  plaintiff  not  only  can  obtain  personal  costs  against  individual  mem- 
bers of  an  agency  in  certain  cases,  but  costs  cannot  be  assessed  against 
him  even  if  he  loses,  unless  it  can  be  proven  that  the  lawsuit  was 
instigated  for  purely  frivolous  and  dilatory  purposes.  Think  for  a 
moment  of  the  position  of  the  dedicated  public  servant.  I  personally 
feel  it  would  further  hamper  our  efforts  to  obtain  qualified  persons  to 
work  for  Government.  Third.  Perhaps  the  most  indefensible  provision 
of  the  bill  is  the  one  that  allows  a  person  to  bring  a  lawsuit  in  his 
own  home  district  against  any  agency  covered  in  this  act  regardless  of 
where  that  agency  held  the  meeting. 

These  points  alone  will  provide  you  with  some  idea  of  the  legal 
nightmare  we  are  creating. 

In  closing  I  wish  to  speak  to  a  fourth  provision  that  troubles  me. 
That  provision  is  the  requirement  that  transcripts  be  kept  of  all  closed 
meetings  and  be  made  available  with  proper  regard  for  national 
security  and  other  exceptions  listed.  While  the  intent  is  to  provide 
the  agency  with  a  tool  for  defense  in  the  event  of  lawsuits,  it  also 
provides  a  great  temptation  to  those  who  would  like  to  become  instant 
heroes  with  the  media.  I  think  the  House  has  proved  conclusively  that 
secrets  are  hard  to  keep. 

Mr.  Mikva.  Madam  Chairman,  over  the  past  year,  the  lead  horse  of 
the  team  pulling  almost  every  political  bandwagon  has  been  nourished 
by  attacks  on  the  Federal  bureaucrats.  During  this  period,  there  have 
been  a  number  of  constructive  proposals  put  forward  to  improve  the 
quality  of  the  Washington  agencies. 

Today,  we  have  the  opportunity  to  move  one  of  the  simplest  but, 
potentially  most  effective  of  those  proposals,  the  "Government  in  the 
Sunshine  Act,"  from  the  drawing  boards  of  classrooms  and  committees 
into  the  boardrooms  of  our  regulatory  agencies. 

Government  in  the  sunshine  is  important  not  only  for  the  sub- 
stantive benefits  it  will  provide  American  business  and  consumers,  bilt 
also  because  the  central  concept  of  this  bill  is  so  closely  tied  into  the 
central  concept  of  democracy — the  people's  right  to  know.  The  failure 
of  the  Government  to  respect  the  right  of  the  people  to  know  is  one  of 
the  primary  causes  of  the  erosion  of  public  trust  in  Government.  The 
Government  in  the  Sunshine  Act  is  an  essential  step  toward  the  restora- 
tion of  public  confidence. 

Public  scrutiny  of  the  agency  decision-making  process  is  not  a  mere 
cosmetic  solution.  The  exposure  of  errors  and  inequities  in  agency 
decisions  will  substantially  reduce  the  frequency  of  occurrence.  But, 
increased  public  scrutiny  also  means  a  greater  awareness  by  the  public 
of  the  many  fair  and  judicious  opinions  promulgated  by  agency 
commissioners. 

The  House  of  Representatives  has  recentl  y  brought  some  of  its  pro- 
cedures into  the  sunshine;  I  urge  my  colleagues  to  seek  as  much  from 
the  regulatory  agencies. 

Mr.  Otttnger.  Madam  Chairman,  by  passing  a  Sunshine  Act.  we 
have  the  rare  opportunity  not  only  to  help  relieve  public  criticism 
about  a  removed,  secretive  government,  but  also  to  reaffirm  the  prin- 
ciples on  which  this  great  Nation  was  founded  200  years  ago.  One  of 
the  main  tenets  of  our  Government  is  that  it  exists  "for  the  people." 
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Uy  opening  up  governmental  processes  to  the  scrutiny  of  the  American 
public,  we  can  tear  down  the  wall  of  bureaucratic  secrecy  and  help 
insure  that  the  Government  does  indeed  exist  "for  the  people." 

The  concept  behind  the  Government  in  the  Sunshine  Act,  that  of 
opening  meetings  of  Federal  agencies  to  the  public,  represents  a  large 
step  toward  restoring  the  public's  confidence  in  its  Government  insti- 
tutions. The  Government  Information  and  Individual  Rights  Sub- 
committee hearings  provided  us  with  a  clear  picture  of  how  necessary 
a  sunshine  law  is.  At  those  hearings,  David  Cohen,  president  of  Com- 
mon Cause,  said : 

For  too  long  secrecy,  mystery,  remoteness  have  dominated  government  prac- 
tices at  all  levels  and  in  all  branches.  Let's  have  our  leaders  level  with  us,  tell  us 
what's  going  on,  enable  us  to  understand  government  decisions.  Let's  act  on  the 
recognition  that  government  belongs  to  its  citizens  and  not  a  variety  of  special 
interests  or  public  officials. 

As  it  now  stands,  the  bill  could  use  an  improvement.  The  decision 
to  drop  statements  of  the  reasons  and  statutory  authority  for  tran- 
script deletions  furthers  government  secrecy  and  represents  a  re- 
gression from  the  bill's  original  intentions.  People  should  be  able  to 
know  why  they  are  prevented  from  having  information  about  agency 
proceedings.  The  Government  Operations  Committee's  original  ver- 
sion of  this  provision  properly  balanced  the  need  to  keep  certain  mat- 
ters secret  against  the  people's  right  to  know. 

There  have  been  other  attempts  to  weaken  the  bill.  The  movement  to 
drop  the  verbatim  transcript  requirement  must  be  defeated,  as  the 
change  would  constitute  a  further  diminution  of  the  people's  right  to 
know.  During  the  course  of  legitimately  closed  meetings,  there  will 
occur  discussion  that  would  normally  be  made  available  to  the  public, 
but  will  not  if  the  transcript  requirement  is  dropped.  By  purporting  to 
discuss  any  legitimately  closed  business,  an  agency  could  keep  all  of  its 
meetings  from  being  made  open  to  the  public.  The  cost  of  enforcing 
the  transcript  requirement  is  not  enough  to  justify  denying  the  people 
information  that  is  rightfully  theirs. 

I  believe  that  if  we  can  resist  attempts  to  weaken  the  bill,  the  Sun- 
shine Act  that  results  will  be  an  outstanding  legislative  accomplish- 
ment. Especially  since  the  Watergate  crisis,  people  have  withdrawn 
from  and  become  distrustful  of  their  Government.  Government  secrecy 
can  only  encourage  distrust.  Effective  citizen  participation  in  Govern- 
ment affairs  is  essential  in  a  democracy,  and  for  people  to  participate 
effectively,  they  must  be  informed  of  what  goes  on  within  the  Govern- 
ment. In  this  our  Bicentennial  Year,  let  us  make  sure  that  the  people's 
Government  is  in  fact  the  people's  Government.  Let  us  reestablish  the 
principle  of  openness  in  the  affairs  of  the  Federal  Government. 

Mr.  Dowxey  of  New  York.  Madam  Chairman,  I  welcome  this  op- 
portunity to  affirm  my  support  of  H.R.  11656,  the  Government  in  the 
Sunshine  Act. 

This  bill  would  require  that  meetings  of  Federal  regulatory  and 
other  agencies  be  open  to  the  public.  Furthermore,  it  requires  that 
when  an  agency  closes  a  meeting  under  one  of  the  exemptions  in  the 
bill,  it  must  make  a  recording1  or  verbatim  transcript  of  the  closed 
portion,  and  release  to  the  public  any  part  of  the  recording  or  tran- 
script that  does  not  contain  exemnt  information. 

To  all  firm  believers  of  the  democratic  ideal,  the  passage  of  this 
important  bill  is  obviously  long  overdue. 
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The  revelations  emanating  from  the  Watergate  era  demonstrate 
only  too  clearly  that  many  Federal  agencies  have  been  remiss  in  the 
honest  performance  of  their  delegated  responsibilities,  particularly 
when  offered  the  protection  of  a  sanctioned  cloak  of  secrecy.  The  public 
often  found  itself  less  well  served  than  private  interests. 

Documented  evidence  also  proved  that  numerous  governmental  in- 
stitutions, acting  in  a  clandestine  manner,  have  been  guilty  of  im- 
moral, unethical,  and  sometimes  blatantly  illegal  acts  that,  were  it 
not  for  some  tenacious  investigative  newspaper  reporting,  might  still 
be  unknown  of  today. 

The  "fourth  estate"  must  be  commended  for  a  job  well  done;  but  it 
is  simply  not  enough  to  expect  the  press  to  perform  this  function  on 
an  ongoing  basis.  It  is  now  time  for  the  Congress  to  officially  remove 
all  roadblocks  that  may  be  encountered  by  anyone  seeking  to  monitor 
their  Government's  activities.  Our  dedication  to  the  concept  of  open 
government,  as  effectively  espoused  by  the  more  "democratic"  of  our 
Founding  Fathers,  demands  passage  of  the  "Sunshine"  Act. 

The  idea  behind  the  bill  is  a  simple  one — open  our  Government's 
heretofore  closed  doors  and  "let  the  Sun  shine  in."  Give  the  American 
public  the  opportunity  to  view  their  Government  in  an  unfiltered  light. 

The  consequences  of  the  defeat  of  this  bill  would  be  painfully  ob- 
vious— the  abandonment  of  the  ideals  of  Jefferson  and  Franklin ;  and 
the  possible  regression  into  a  pre- Watergate  government  replete  with 
camouflaged  agency  operations  and  lack  of  citizen  participation. 

The  evidence  adduced  from  Watergate  should  convince  us  that  a 
bureaucracy  free  of  public  scrutiny  is  subject  to  temptations  that  can 
often  result  in  violations  of  our  moral  and  legal  codes.  The  passage  of 
IT.R.  1165G  will  dramatically  lessen  these  temptations. 

Therefore,  my  sense  of  public  responsibility  and  mv  faith  in  our 
democratic  ideals  compels  me  to  urge  the  Members  of  the  House  to 
support  the  Government  in  the  Sunshine  Act.  I  further  urge  the  re- 
jection of  any  proposed  amendments  that  seek  to  weaken  this  bill. 
The  insertion  of  any  such  additions  would  only  create  loopholes  that 
might  tend  to  render  H.R.  11656  virtually  useless.  The  amendments 
must  be  rejected  to  allow  the  clear  intent  of  this  bill  to  remain 
untarnished. 

The  American  public  deserves  the  guarantees  presented  by  this  act. 
It  is  our  duty,  as  Representatives,  to  give  America  the  "Sunshine" 
Act. 

Mr.  Horton.  Madam  Chairman.  I  have  no  further  requests  for  time. 
Ms.  Abzug.  Madam  Chairman,  I  have  no  further  requests  for  time. 
The  Chairman.  The  Clerk  will  read. 
The  Clerk  read  as  follows : 

Bo  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the 
"Government  in  the  Sunshine  Act". 

AMENDMENT  IN  THE  NATURE  OF  A  SUBSTITUTE  OFFERED  BY  MR.  FLOWERS 

Mr.  Feowers.  Madam  Chairman.  I  offer  an  amendment  in  the  nature 
of  n  substitute. 

The  Clerk  read  as  follows : 

Amendment  in  the  nntnre  of  a  substitute  offered  by  'Sir.  Flowers:  Strike  out 
all  after  the  enacting  clause  and  insert  in  lieu  thereof  the  following: 

That  this  Act  may  be  cited  as  the  "Government  in  the  Sunshine  Act". 
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DECLARATION  OF  POLICY 

Sec.  2.  It  is  hereby  declared  to  be  the  policy  of  the  United  States  that  the 
public  is  entitled  to  the  fullest  practicable  information  regarding  the  decision- 
making processes  of  the  Federal  Government.  It  is  the  purpose  of  this  Act  to 
provide  the  public  with  such  information  while  protecting  the  rights  of  in- 
dividuals and  the  ability  of  the  Government  to  carry  out  its  responsibilities. 

OPEN  MEETINGS 

Sec.  3.  (a)  Title  5,  United  States  Code,  is  amended  by  adding  after  section 
5."2a  the  following  new  section : 

•  >  v»2b.  Open  meetings 

"(a)  For  purposes  of  this  section — 

"(1)  the  term  'agency'  means  the  Federal  Election  Commission  and  any 
agency,  as  defined  in  section  552(e)  of  this  title,  headed  by  a  collegial  body  com- 
posed of  two  or  more  individual  members,  a  majority  of  whom  are  appointed  to 
such  position  by  the  President  with  the  advice  and  consent  of  the  Senate,  and 
includes  any  subdivision  thereof  authorized  to  act  on  behalf  of  the  agency ; 

"(2)  the  term  'meeting'  means  an  assembly  or  simultaneous  communication 
concerning  the  joint  conduct  or  disposition  of  agency  business  by  two  or  more, 
but  at  least  the  number  of  individual  agency  members  req  aired  to  take  action 
on  behalf  of  the  agency,  but  does  not  include  meetings  required  or  permitted  by 
subsection  (d)  ;  and 

"(3)  the  term  'member'  means  an  individual  who  belongs  to  a  collegial  body 
heading  an  agency. 

"(b)  (1)  Members  as  described  in  subsection  (a)  (2)  shall  not  jointly  conduct 
or  dispose  of  agency  business  without  complying  with  subsections  (b)  through 
(g). 

"(2)  Except  as  provided  in  subsection  (c) ,  every  portion  of  every  meeting  of  an 
agency  shall  be  open  to  public  observation. 

"(c)  Except  in  a  case  where  the  agency  finds  that  the  public  interest  requires 
otherwise,  subsection  (b)  shall  not  apply  to  any  portion  of  an  agency  meeting 
and  the  requirements  of  subsection  (d)  and  (e)  shall  not  apply  to  any  informa- 
tion pertaining  to  such  meeting  otherwise  required  by  this  section  to  be  dis- 
closed to  the  public,  where  the  agency  properly  determines  that  such  portion  or 
portions  of  its  meeting  or  the  disclosure  of  such  information  is  likely  to — 

"(1)  disclose  matters  (A)  specifically  authorized  under  criteria  established 
by  an  Executive  order  to  be  kept  secret  in  the  interests  of  national  defense  or 
foreign  policy  and  (B)  in  fact  properly  classified  pursuant  to  such  Executive 
order ; 

"(2)  relate  solely  to  the  internal  personnel  rules  and  practices  of  an  agency; 

"  (3)  disclose  information  required  or  permitted  to  be  withheld  from  the  public 
by  any  statute  establishing  particular  criteria  or  referring  to  particular  types  of 
information ; 

"(4)  disclose  trade  secrets  and  commercial  or  financial  information  obtained 
from  a  person  and  privileged  or  confidential ; 

"  (5)  involve  accusing  any  person  of  a  crime,  or  formally  censuring  any  person ; 

"(6)  disclose  information  of  a  personal  nature  where  disclosure  would  con- 
stitute a  clearly  unwarranted  invasion  of  personal  privacy ; 

"(7)  disclose  investigatory  records  compiled  for  law  enforcement  purposes,  or 
information  which  if  written  would  be  contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such  records  or  information  would  (A)  inter- 
fere with  enforcement  proceedings,  (B)  deprive  a  person  of  a  right  to  a  fair  trial 
or  an  impartial  adjudication,  (C)  constitute  an  unwarranted  invasion  of  per- 
sonal privacy,  (D)  disclose  the  identity  of  a  confidential  source  and,  in  the  case 
of  a  record  compiled  by  a  criminal  law  enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency  conducting  a  lawful  national  security 
intelligence  investigation,  confidential  information  furnished  only  by  the  con- 
fidential source,  (E)  disclose  investigative  techniques  and  procedures,  or  (F) 
endanger  the  life  or  physical  safety  of  law  enforcement  personnel; 

"(8)  disclose  information  contained  in  or  related  to  examination,  operating, 
or  condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of  any  agency  respon- 
sible for  the  regulation  or  supervision  of  financial  institutions ; 

"  (9)  disclose  information  the  premature  disclosure  of  which  would — 
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"(A)  in  the  case  of  an  agency  which  regulates  currencies,  securities,  commodi- 
ties, or  financial  institutions,  be  likely  to  (i)  lead  to  significant  financial  specula- 
tion, or  (ii)  significantly  endanger  the  stability  of  any  financial  institution;  or 

"(B)  in  the  case  of  any  agency,  be  likely  to  significantly  frustrate  implementa- 
tion of  a  proposed  agency  action,  except  that  this  subparagraph  shall  not  apply 
in  any  instance  after  the  content  or  nature  of  the  proposed  agency  action  has 
been  disclosed  to  the  public  by  the  agency,  unless  the  agency  is  required  by  law 
to  make  such  disclosure  prior  to  taking  final  agency  action  on  such  proposal,  or 
after  the  agency  publishes  or  serves  a  substantive  rule  pursuant  to  section  553(d) 
of  this  title  ;  or 

"(10)  specifically  concern  the  agency's  issuance  of  a  subpena,  or  the  agency's 
participation  in  a  civil  action  or  proceeding,  an  action  in  a  foreign  court  or  inter- 
national tribunal,  or  an  arbitration,  or  the  initiation,  conduct,  or  disposition  by 
the  agency  of  a  particular  case  of  formal  agency  adjudication  pursuant  to  the 
procedures  in  section  554  of  this  title  or  otherwise  involving  a  determination  on 
the  record  after  opportunity  for  a  hearing. 

"(d)  (1)  Action  under  subsection  (c)  to  close  a  portion  or  portions  of  an  agency 
meeting  shall  be  taken  only  when  a  majority  of  the  entire  membership  of  the 
agency  votes  to  take  such  action.  A  separate  vote  of  the  agency  members  shall 
be  taken  with  respect  to  each  agency  meeting  a  portion  or  portions  of  which  are 
proposed  to  be  closed  to  the  public  pursuant  to  subsection  (c).  A  single  vote  may 
be  taken  with  respect  to  a  series  of  portions  of  meetings  which  are  proposed  to 
be  closed  to  the  public,  or  with  respect  to  any  information  concerning  such  series, 
so  long  as  each  portion  of  a  meeting  in  such  series  involves  the  same  particular 
matters,  and  is  scheduled  to  be  held  no  more  than  thirty  days  after  the  initial 
portion  of  a  meeting  in  such  series.  The  vote  of  each  agency  member  participating 
in  such  vote  shall  be  recorded  and  no  proxies  shall  be  allowed. 

"(2)  Whenever  any  person  whose  interests  may  be  directly  affected  by  a 
portion  of  a  meeting  requests  that  the  agency  close  such  portion  to  the  public  for 
any  of  the  reasons  referred  to  in  paragraph  (5),  (6),  or  (7)  of  subsection  (c),  the 
agency,  upon  request  of  any  one  of  its  members,  shall  vote  by  recorded  vote 
whethe?  to  close  such  meeting. 

"(3)  Within  one  day  of  any  vote  taken  pursuant  to  paragraph  (1)  or  (2),  the 
agency  shall  make  publicly  available  a  written  copy  of  such  vote  reflecting  the 
vote  of  each  member  on  the  question.  If  a  portion  of  a  meeting  is  to  be  closed  to  the 
public,  the  agency  shall,  within  one  day  of  the  vote  taken  pursuant  to  paragraph 
(1)  or  (2)  of  this  subsection,  make  publicly  available  a  full  written  explanation 
of  its  action  closing  the  portion  together  with  a  list  of  all  persons  expected  to 
attend  the  meeting  and  their  affiliation. 

"(4)  Any  agency,  a  majority  of  whose  meetings  may  properly  be  closed  to  the 
public  pursuant  to  paragraph  (4),  (8),  (9)  (A),  or  HO)  of  subsection  (c).  or  any 
combination  thereof,  may  provide  by  regulation  for  the  closing  of  such  meetings 
or  portions  thereof  in  the  event  that  a  majority  of  the  members  of  the  agency 
votes  by  recorded  vote  at  the  beginning  of  such  meeting,  or  portion  thereof,  to 
close  the  exempt  portion  or  portions  of  the  meeting,  and  a  copy  of  such  vote,  re- 
flecting the  vote  of  each  member  on  the  question,  is  made  available  to  the  public. 
The  provisions  of  paragraphs  (1),  (2),  and  (3)  of  this  subsection  and  subsection 
(e)  shall  not  apply  to  any  portion  of  a  meeting  to  which  such  regulations  apply  : 
Provided,  That  the  agency  shall,  except  to  the  extent  that  such  information  is 
exempt  from  disclosure  under  the  provisions  of  subsection  (c),  provide  the  public 
with  public  announcement  of  the  date,  place,  and  subject  matter  of  the  meeting 
and  each  portion  thereof  at  the  earliest  practicable  time  and  in  no  case  later  than 
the  commencement  of  the  meeting  or  portion  in  question. 

"(e)  In  the  case  of  each  meeting,  the  agency  shall  make  public  announcement, 
at,  least  one  week  before  the  meeting,  of  the  date,  place,  and  subject  matter  of 
l  lie  meeting,  whether  it  is  to  be  open  or  closed  to  the  public,  and  the  name  and 
phone  number  of  the  official  designated  by  the  agency  to  respond  to  requests 
for  information  about  the  meeting.  Such  announcement  shall  be  made  unless 
a  majority  of  the  members  of  the  agency  determines  by  a  recorded  vote  that 
agency  business  requires  that  such  meeting  be  called  at  an  earlier  date,  in 
which  case  the  agency  shall  make  public  announcement  of  the  date,  place,  and 
subject  matter  of  such  meeting,  and  whether  open  or  closed  to  the  public,  at  the 
earliest  practicable  time  and  in  no  ease  later  than  the  commencement  of  the 
meeting  or  portion  in  question.  The  time,  place,  or  subject  matter  of  a  meeting, 
or  the  determination  of  the  agency  to  open  or  close  a  meeting,  or  portion  of  a 
meeting,  to  the  public,  may  be  changed  following  the  public  anouncement 
required  by  this  paragraph  only  if  (1)  a  majority  of  the  entire  membership 
of  the  agency  determines  by  a  recorded  vote  that  agency  business  so  requires 
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and  that  no  earlier  announcement  of  the  change  was  possible,  and  (2)  the  agency 
publicly  announces  such  change  and  the  vote  of  each  member  upon  such  change 
at  the  earliest  practicable  time  and  in  no  case  later  than  the  commencement 
of  the  meeting  or  portion  in  question. 

"(f)  (1)  A  complete  transcript  or  electronic  recording  adequate  to  record  fully 
the  proceedings  shall  be  made  of  each  meeting,  or  portion  of  a  meeting,  closed 
to  the  public,  except  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the  public 
pursuant  to  paragraph  (10)  of  subsection  (c).  The  agency  shall  make  promptly 
available  to  the  public,  in  a  location  easily  accessible  to  the  public,  the  complete 
transcript  or  electronic  recording  of  the  discussion  at  such  meeting  of  any 
item  on  the  agenda,  or  of  the  testimony  of  any  witness  received  at  such  meeting, 
except  for  such  portion  or  portions  of  such  discussion  or  testimony  as  the  agency 
determines  to  contain  information  specified  in  paragraphs  (1)  through  (10)  of 
subsection  (c).  Copies  of  such  transcript,  or  a  transcription  of  such  electronic 
recording  disclosing  the  identity  of  each  speaker,  shall  be  furnished  to  any 
person  at  no  greater  than  the  actual  cost  of  duplication  or  transcription  or,  if  in 
the  public  interest,  at  no  cost.  The  agency  shall  maintain  a  complete  verbatim  copy 
of  the  transcript,  or  a  complete  electronic  recording  of  each  meeting,  or  por- 
tion of  a  meeting,  closed  to  the  public,  for  a  period  of  at  least  two  years  after  such 
meeting,  or  until  one  year  after  the  conclusion  of  any  agency  proceeding  with 
respect  to  which  the  meeting,  or  a  portion  thereof,  was  held,  whichever 
occurs  later. 

"(2)  Written  minutes  shall  be  made  of  any  agency  meeting,  or  portion  thereof, 
which  is  open  to  the  public.  The  agency  shall  make  such  minutes  promptly 
available  to  the  public  in  a  location  easily  accessible  to  the  public,  and  shall 
maintain  such  minutes  for  a  period  of  at  least  two  years  after  such  meeting. 
Copies  of  such  minutes  shall  be  furnished  to  any  person  at  no  greater  than  the 
actual  cost  of  duplication  thereof  or,  if  in  the  public  interest,  at  no  cost. 

"(g)  Each  agency  subject  to  the  requirements  of  this  section  shall,  within 
180  days  after  the  date  of  enactment  of  this  section,  following  consultation  with 
the  Office  of  the  Chairman  of  the  Administrative  Conference  of  the  United  States 
and  published  notice  in  the  Federal  Register  of  at  least  thirty  days  and  oppor- 
tunity for  written  comment  by  any  persons,  promulgate  regulations  to  imple- 
ment the  requirements  of  subsections  (b)  through  (f)  of  this  section.  Any  per- 
son may  bring  a  proceeding  in  the  United  States  District  Court  for  the  District 
of  Columbia  to  require  an  agency  to  promulgate  such  regulations  if  such  agency 
has  not  promulgated  such  regulations  within  the  time  period  specified  herein. 
Subject  to  any  limitations  of  time  therefor  provided  by  law,  any  person  may 
bring  a  proceeding  in  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  to  set  aside  agency  regulations  issued  pursuant  to  this  subsection  that 
are  not  in  accord  with  the  requirements  of  subsections  (b)  through  (f )  of  this 
section,  and  to  require  the  promulgation  of  regulations  that  are  in  accord  with 
such  subsections. 

"(h)  The  district  courts  of  the  United  States  have  jurisdiction  to  enforce  the 
requirements  of  subsections  (b)  through  (f)  of  this  section.  Such  actions  may 
be  brought  by  any  person  against  an  agency  prior  to,  or  within  sixty  days  after 
the  meeting  out  of  which  the  violation  of  this  section  arises,  except  that  if  publlic 
announcement  of  such  meeting  is  not  initially  provided  by  the  agency  in  accord- 
ance with  the  requirements  of  this  section,  such  action  may  be  instituted  pursuant 
to  this  section  at  any  time  prior  to  sixty  days  after  any  public  announcement  of 
such  meeting.  Such  actions  may  be  brought  in  the  district  court  of  the  United 
States  for  the  district  in  which  the  agency  meeting  is  held,  or  in  the  District 
Court  for  the  District  of  Columbia,  or  where  the  agency  in  question  has  its 
headquarters.  In  such  actions  a  defendant  shall  serve  his  answer  within  twenty 
days  after  the  service  of  the  complaint,  but  such  time  may  be  extended  by  the 
court  for  up  to  twenty  additional  days  upon  a  showing  of  good  cause  therefor. 
The  burden  is  on  the  defendant  to  sustain  his  action.  In  deciding  such  cases  the 
court  may  examine  in  camera  any  portion  of  a  transcript  or  electronic  recording 
of  a  meeting  closed  to  the  public,  and  may  take  such  additional  evidence  as  it 
deems  necessary.  The  court,  having  due  regard  for  orderly  administration  and 
the  public  interest,  as  well  as  the  interests  of  the  party,  may  grant  such  equitable 
relief  as  it  deems  appropriate,  including  granting  an  injunction  against  future 
violations  of  this  section,  or  ordering  the  agency  to  make  available  to  the  public 
such  portion  of  the  transcript  or  electronic  recording  of  a  meeting  as  is  not 
authorized  to  be  withheld  under  subsection  (c)  of  this  section.  Nothing  in  this 
section  confers  jurisdiction  on  any  district  court  acting  solely  under  this  subsec- 
tion to  set  aside,  enjoin  or  invalidate  any  agency  action  taken  or  discussed  at 
an  agency  meeting  out  of  which  the  violation  of  this  section  arose. 
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"(i)  The  court  may  assess  against  any  party  reasonable  attorney  fees  and 
other  litigation  costs  reasonably  incurred  by  any  other  party  who  substantially 
prevails  in  any  action  brought  in  accordance  with  the  provisions  of  subsection 
(g)  or  (h)  of  this  section,  except  that  costs  may  be  assessed  against  the 
plaintiff  only  where  the  court  finds  that  the  suit  was  initiated  by  the  plaintiff 
primarily  for  frivolous  or  dilatory  purposes.  In  the  case  of  assessment  of  costs 
against  an  agency,  the  costs  may  be  assessed  by  the  court  against  the  United 
States. 

"(j)  Each  agency  subject  to  the  requirements  of  this  section  shall  annually 
report  to  Congress  regarding  its  compliance  with  such  requirements,  including 
a  tabulation  of  the  total  number  of  agency  meetings  open  to  the  public,  the  total 
number  of  meetings  closed  to  the  public,  the  reasons  for  closing  such  meetings, 
and  a  description  of  any  litigation  brought  against  the  agency  under  this  section, 
including  any  costs  assessed,  against  the  agency  in  such  litigation  (whether  or 
not  paid  by  the  agency) . 

"(k)  Except  as  specifically  provided  in  this  section,  nothing  herein  expands 
or  limits  the  present  rights  of  any  person  under  section  552  of  this  title,  except 
that  provisions  of  this  Act  shall  govern  in  the  case  of  any  request  made  pur- 
suant to  such  section  to  copy  or  inspect  the  transcripts  or  electronic  recordings 
described  in  subsection  (f)  of  this  section.  The  requirements  of  chapter  33  of 
title  44,  United  States  Code,  shall  not  apply  to  the  transcripts  and  electronic 
recordings  described  in  subsection  (f )  of  this  section. 

"(1)  This  section  does  not  constitute  authority  to  withhold  any  information 
from  Congress,  and  does  not  authorize  the  closing  of  any  agency  meeting  or  por- 
tion thereof  otherwise  required  by  law  to  be  open. 

"(m)  Nothing  in  this  section  authorizes  any  agency  to  withhold  from  any 
individual  any  record,  including  transcripts  or  electronic  recordings  required  by 
this  Act,  which  is  otherwise  accessible  to  such  individual  under  section  552a  of 
this  title. 

"(n)  In  the  event  that  any  meeting  is  subject  to  the  provisions  of  the  Federal 
Advisory  Committee  Act  as  well  as  the  provisions  of  this  section,  the  provi- 
sions of  this  section  shall  govern.". 

(b)  The  chapter  analysis  of  chapter  5  of  title  5,  United  States  Code,  is 
amended  by  inserting : 

"552b.  Open  meetings." 

immediately  below : 

"552a.  Records  about  individuals.". 

EX  PAKTE  COMMUNICATIONS 

Sec.  4.  (a)  Section  557  of  title  5,  United  States  Code,  is  amended  by  adding 
at  the  end  thereof  the  following  new  subsection : 

"(d)  (1)  In  any  agency  proceeding  which  is  subject  to  subsection  (a)  of  this 
section,  except  to  the  extent  required  for  the  disposition  of  ex  parte  matters  as 
authorized  by  law — 

"(A)  no  interested  person  outside  the  agency  shall  make  or  cause  to  be  made 
to  any  member  of  the  body  comprising  the  agency,  administrative  law  judge, 
or  other  employee  who  is  or  may  reasonably  be  expected  to  be  involved  in  the 
decisional  process  of  the  proceeding  an  ex  parte  communication  relative  to  the 
merits  of  the  proceeding ; 

"(B)  no  member  of  the  body  comprising  the  agency,  administrative  law 
judge,  or  other  employee  who  is  or  may  reasonably  be  expected  to  be  involved 
in  the  decisional  process  of  the  proceeding,  shall  make  or  cause  to  be  made  to  any 
interested  person  outside  the  agency  an  ex  parte  communication  relative  to  the 
merits  of  the  proceeding ; 

"(C)  a  member  of  the  body  comprising  the  agency,  administrative  law  judge, 
or  other  employee  who  is  or  may  reasonably  be  expected  to  be  involved  in  (he 
decisional  process  of  such  proceeding  who  receives,  or  who  makes  or  causes  to 
be  made,  a  communication  prohibited  by  this  subsection  shall  place  on  the  pub- 
lic record  of  the  proceeding  : 

"(i)  all  such  written  communications ; 

"(ii)  memoranda  stating  the  substance  of  all  such  oral  communications;  and 
"(iii)  all  written  responses,  and  memoranda  stating  the  substance  of  all  oral 
responses,  to  the  materials  described  in  clauses  (i)  and  (ii)  of  this  subpara- 
graph ; 

"(D)  in  the  event  of  a  communication  prohibited  by  this  subsection  and  made 
or  caused  to  be  made  by  a  party  or  interested  person,  the  agency,  administrative 
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law  judge,  or  other  employee  presiding  at  the  hearing  may,  to  the  extent  consis- 
tent with  the  interests  of  justice  and  the  policy  of  the  underlying  statutes,  re- 
quire the  person  or  party  to  show  cause  why  his  claim  or  interest  in  the  pro- 
ceeding should  not  he  dismissed,  denied,  disregarded,  or  otherwise  adversely 
affected  on  account  of  such  violation ;  and 

"(E)  the  prohibitions  of  the  subsection  shall  apply  beginning  at  such  time  as 
the  agency  may  designate,  but  in  no  case  shall  they  begin  to  apply  later  than  the 
time  at  which  a  proceeding  is  noticed  for  hearing  unless  the  person  responsible 
for  the  communication  has  knowledge  that  it  will  be  noticed,  in  which  case  the 
prohibitions  shall  apply  beginning  at  the  time  of  his  acquisition  of  such  knowl- 
edge. 

•(2)  This  section  does  not  constitute  authority  to  withhold  information  from 
Congress.". 

(b)  Section  551  of  title  5,  United  States  Code,  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (12)  ; 

(2)  by  striking  out  the  "act."  at  the  end  of  paragraph  (13)  and  inserting  in  lieu 
thereof  "act ;  and"  ;  and 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraph  : 

"(14)  'ex  parte  communication  means  an  oral  or  written  communication  not  on 
the  public  record  with  respect  to  which  reasonable  prior  notice  to  ail  parties  is 
not  given.". 

(c)  Section  556(d)  of  title  5,  United  States  Code,  is  amended  by  inserting  be- 
tween the  third  and  fourth  sentences  thereof  the  following  new  sentence :  "The 
agency  may,  to  the  extent  consistent  with  the  interests  of  justice  and  the  policy 
of  the  underlying  statutes  administered  by  the  agency,  consider  a  violation  of  sec- 
tion 557 (d)  of  this  title  sufficient  grounds  for  a  decision  adverse  to  a  person  or 
party  who  has  committed  such  violation  or  caused  such  violation  to  occur.". 

CONFORMING  AMENDMENTS 

Sec  5.  (a)  Section  410(b)  (1)  of  title  39,  United  States  Code,  is  amended  by 
inserting  after  "Section  552  (public  information),"  the  words  "section  552a  (rec- 
ords about  individuals) ,  section  552b  (open  meetings),". 

(b)  Section  552(b)  (3)  of  title  5,  United  States  Code,  is  amended  to  read  as 
follows : 

"  (3)  required  or  permitted  to  be  withheld  from  the  public  by  any  statute  estab- 
lishing particular  criteria  or  referring  to  particular  types  of  information ;" 

EFFECTIVE  DATE 

Sec.  6.  (a)  Except  as  provided  in  subsection  (b)  of  this  section,  the  provisions 
of  this  Act  shall  take  effect  one  hundred  and  eighty  days  after  the  date  of  its 
enactment. 

(b)  Subsection  (g)  of  section  552b  of  title  5,  United  States  Code,  as  added  by 
section  3(a)  of  this  Act,  shall  take  effect  upon  enactment. 

Mr.  Flowers  (during  the  reading).  Madam  Chairman,  I  ask  unan- 
imous consent  that  the  amendment  in  the  nature  of  a  substitute  be 
considered  as  read,  and  printed  in  the  Record. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Alabama  ? 

There  was  no  objection. 

(Mr.  Flowers  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Flowers.  Madam  Chairman,  on  the  amendment  in  the  nature 
of  a  substitute,  which  represents  all  of  the  amendments  adopted  in  the 
Committee  on  the  Judiciary  as  well  as  all  the  committee  amendments 
of  the  Committee  on  Government  Operations,  I  do  not  know  that  there 
is  a  great  deal  of  controversy  save  in  one  particular  and  I  would  speak 
to  this  one  which  I  believe  to  be  in  controversy  and  then  will  have 
something  to  say  in  reference  to  what  I  know  will  be  the  allegations  of 
the  opponents  of  this  amendment.  In  one  of  the  amendments  that  the 
Committee  on  the  Judiciary  recommends  in  its  package,  in  regard  to 
subsection  (f)  of  the  new  section  concerning  transcripts  of  closed 
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meetings,  the  Committee  on  Government  Operations'  bill  requires  that 
a  complete  transcript  or  electronic  recording  which  is  adequate  to 
record  the  proceedings  shall  be  made  of  each  meeting  or  portion  of  a 
meeting,  closed  to  the  public,  except  for  a  meeting,  or  portion  of  a 
meeting,  closed  to  the  public  pursuant  to  paragraph  (10)  of  sub- 
section (c). 

The  committee  considered  the  difficulties  incident  to  the  review  of 
the  transcript  of  the  closed  meetings  required  by  the  original  provi- 
sions of  the  bill.  The  bill  would  require  that  each  deletion — this  is 
under  the  Committee  on  Government  Operations'  version — authorized 
by  an  exception  in  the  section  would  be  made  by  recorded  vote  of  the 
agency  taken  subsequent  to  the  meeting. 

It  was  pointed  out  that  this  would  require  considerable  expenditure 
of  time  of  officials  of  the  Agency,  and  this  would  be  cumbersome  and 
time  consuming.  We  determined  that  the  intent  of  the  bill  could  be 
adequately  carried  out  by  deleting  this  provision  and  similarly  delet- 
ing the  provision  requiring  a  written  explanation  of  the  reason  and 
statutory  basis  for  each  deletion. 

This  is.  Madam  Chairman,  where  we  cross  swords  over  the  matter  of 
the  written  explanation  and  the  statutory  basis  for  the  deletion.  And 
I  hope  the  Members  will  oppose  the  gentleman  from  Florida's  amend- 
ment. 

Mr.  Fascell.  Madam  Chairman,  will  the  gentleman  yield? 

Mr.  Flowers.  I  yield  to  the  gentleman  from  Florida. 

Mr.  Fascell.  I  thank  the  gentleman  for  yielding. 

If  the  gentleman  will  permit  me,  let  me  express  my  appreciation  first 
to  him  and  his  subcommittee  for  the  very  careful  and  thorough  con- 
sideration he  gave  this  bill,  and  for  the  prompt  manner  in  which  he 
acted  on  the  bill.  I  also  have  no  objection  to  the  amendment,  except  the 
difference  on  the  one  the  gentleman  has  pointed  out.  I  intend  to  offer 
an  amendment  here  as  soon  as  I  can  to  read  that  in  place  of  each  por- 
tion deleted  from  such  transcript,  the  agency  shall  supply  written  ex- 
planation of  the  reason,  et  cetera,  simply  on  the  theory  that  if  we 
are  going  to  be  faced  with  pages  of  deletion,  at  least  we  ought  to  know 
what  the  citation  of  the  statute  is  and  some  explanation  of  the  deletion. 

Mr.  Flowers.  I  understand  the  gentleman  fully,  and  it  would  only 
be  my  concern  that  we  could  get  too  specific  here,  and  that  the  reason 
for  the  deletion  might  require  too  much  elaboration  and  could  be  an 
onerous  task. 

Let  me  say  before  I  stop  here  that  I  fully  support  the  legislation.  I 
think  it  is  an  excellent  piece  of  work  that  the  gentleman's  committee 
has  done,  the  gentlewoman  from  New  York  (Ms.  Abzug),  the  gentle- 
man from  Texas  (Mr.  Brooks),  and  all  of  the  members  of  the  Com- 
mittee on  Government  Operations.  You  have  brought  us  an  excellent 
piece  of  work,  something  that  has  been  long  coming.  And  I  think  that 
the  agencies  are  going  to  find  that  the  rays  of  sunshine  do  not  really 
bother  them  at  all  that  much. 

Mr.  Fascell.  If  the  gentleman  will  yield  further,  I  agree,  of  course, 
that  we  have  sunshine  in  the  Congress.  We  cannot  hint  the  executive 
agencies.  We  are  trying  to  help  them. 

I  was  very  much  impressed  with  the  thorough  consideration  given 
by  the  gentleman's  subcommittee.  I  know  that  there  were  a  lot  of 
amendments  considered.  But  the  committee  went  through  them  all  and 
carefully  decided  which  ones  they  would  support. 
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Mr.  Flowers.  I  thank  the  gentleman  for  his  comments. 
Madam  Chairman,  I  yield  back  the  remainder  of  my  time. 

AMENDMENT  OFFERED  BY  MR.  FASCELL  TO  THE  AMENDMENT  IN  THE  NATURE 
OF  A  SUBSTITUTE  OFFERED  BY  MR.  FLOWERS 

Mr.  Fascell.  Madam  Chairman,  I  oiler  an  amendment  to  the  amend- 
ment in  the  nature  of  a  substitute. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Fascell  to  the  amendment  in  the  nature  of  a  sub- 
stitute offered  by  Mr.  Flowers:  Page  10,  line  12,  after  "subsection  (<?),"  add 
the  following :  "In  place  of  each  portion  deleted  from  such  a  transcript  or  tran- 
scription the  agency  shall  supply  a  written  explanation  of  the  reason  for  the  de- 
letion, and  the  portion  of  subsection  (c)  and  any  other  statute  said  to  permit  the 
deletion.". 

Mr.  Fascell.  Madam  Chairman,  the  bill  provides  that  most  of  the 
meetings  must  be  open  to  the  public  and  it  requires  that  transcripts 
be  made  of  the  meetings  that  are  closed  under  the  10  exemptions. 
Transcripts  are  required  for  two  reasons ;  One  is  so  that  any  portion 
of  the  meeting  that  turns  out  not  to  contain  exempt  material  may  be 
released  to  the  public,  and  in  case  a  suit  is  brought  by  the  citizen. 
Under  this  bill  of  course  that  is  a  remedy  a  citizen  has  when  a  meeting 
is  wrongfully  closed. 

The  original  bill  considered  by  the  Government  Operations  Com- 
mittee requires  when  material  is  deleted  the  agency  must  state  the 
reason  and  the  statutory  basis  therefore  and  give  a  summary  or  para- 
phrase of  the  deleted  material.  Because  some  agencies  objected  to  the 
requirement  of  the  summary  or  paraphrase,  that  was  dropped  by 
the  Government  Operations  Committee,  leaving  only  the  requirements 
for  the  reason  and  the  statutory  basis. 

Then  the  bill  went  to  the  Judiciary  Committee  which  recommended 
even  that  language  be  removed,  and  it  is  that  language  which  I  seek 
to  restore  to  the  bill,  so  that  if  there  is  a  deletion  we  would  have  at 
least  to  give  the  reason  and  statutory  citation.  We  maintain  that  is 
not  unreasonable.  It  does  not  put  an  unnecessary  or  intolerable  burden 
on  the  agency.  But  obviously  all  of  us  have  had  experience  in  dealing 
with  our  own  transcripts  where  we  are  met  with  pages  and  pages  of 
blank  spaces  which  simply  say  "deletion."  We  can  get  nothing  out  of 
it.  I  can  understand  why  we  might  not  want  to  put  a  summary  in  and 
we  have  left  that  out,  but  I  see  no  reason  why  we  cannot  say  "security 
deletion,  Public  Law  1234,  paragraph  (a),  '(b),  or  (c)."  That  is  not 
so  bad. 

It  is,  as  the  gentleman  from  Alabama  says,  no  big  deal,  but  we  think 
it  will  be  helpful  in  carrying  out  the  spirit  and  thrust  of  this  act. 
I  hope  this  simple  amendment  can  be  adopted. 

Mr.  Horton.  Madam  Chairman.  I  rise  in  opposition  to  the  amend- 
ment offered,  by  Mr.  Fascell  which  will  require  a  reason  be  given 
for  the  deletion  of  certain  exempted  information  or  a  summary  of  the 
deleted  information. 

First  let  me  state  I  am  opposed  to  the  unique  requirement  of  a 
verbatim  transcript  for  reasons  which  have  and  will  be  elaborated  on. 
There  are  many  adverse  consequences  that  will  result  if  this  amend- 
ment is  passed  out  I  request  my  colleagues  to  reflect  on  only  two  very 
clear  and  simple  ones. 
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There  are  only  10  narrowly  defined  exemptions  which  can  be  as- 
serted to  withhold  information  from  the  public.  These  10  are  over- 
whelmingly supported  by  Members  of  both  bodies  of  this  Congress. 
Yet,  this  amendment  says  there  are  10  categories  of  information  that 
should  be  protected,  but  not  protected  completely.  Let  us  delete  it 
from  the  public  record,  then  let  us  sanction  "official  leaks"  by  giving 
the  reason  or  a  summary  of  the  information.  This  clearly  is  contra- 
dictory and  unacceptable. 

The  other  point  I  would  like  to  submit  for  your  consideration  is 
the  primal*}'  purpose  of  this  legislation.  That  is,  to  allow  every  citizen 
interested  in  the  work  of  his  Government  access  to  proceedings  con- 
ducted by  various  agencies.  Again,  I  remind  you  of  the  10  narrowly 
defined  exemptions.  However,  if  this  amendment  is  passed,  there  will 
be  hints,  clues,  and  even  summaries  of  information  which  should  not 
be  made  public  by  the  10  exemptions.  These  clues  and  summaries  will 
not  aid  or  benefit  the  vast  majority  of  the  American  public.  They 
will,  however,  greatly  benefit  select  and  sophisticated  groups.  This 
amendment  will  provide  information  to  these  groups  which,  because 
of  their  expertise,  can  utilize  in  financial  and  market  speculation.  This 
clearly  discriminates  against  the  general  public.  This  amendment 
could  be  titled  "Aid  and  Benefit  to  Financial  Speculators." 

There  are  many  other  serious  and  complex  consequences  that  will  re- 
sult if  this  amendment  is  passed  but  I  only  ask  consideration  of  these 
two  very  simple  and  clear  results  as  I  feel  they  are  more  than  suffi- 
cient to  defeat  this  amendment. 

Mr.  Mooriiead  of  California.  Madam  Chairman,  will  the  gentleman 
yield '( 

Mr.  Horton.  I  yield  to  the  gentleman  from  California. 

Mr.  Mooriiead  of  California.  Madam  Chairman,  I  am  also  opposed 
to  this  amendment.  People  in  the  agencies  handling  delicate  matters, 
such  as  those  connected  with  the  market  and  many  other  things,  have 
told  us  if  they  have  to  give  an  explanation,  that  people  who  are  wise  in 
the  matters  concerned  will  be  able  to  tell  from  the  explanation  really 
what  was  in  the  part  that  was  deleted  and  we  fail  to  serve  the  purpose 
if  we  require  that  to  be  included.  In  man}7  instances,  it  will  work  great 
harm  to  the  country. 

Mr.  Horton.  Madam  Chairman,  I  thank  the  gentleman. 

I  am  opposed  to  the  amendment  and  urge  my  colleagues  to  oppose  it. 

Mr.  Fascell.  Madam  Chairman,  I  make  the  point  of  order  that  a 
quorum  is  not  present. 

The  Chairman.  Evidently  a  quorum  is  not  present. 

The  Chair  announces  that  pursuant  to  clause  2,  rule  XXIII,  she 
will  vacate  proceedings  under  the  call  when  a  quorum  of  the  Committee 
appears. 

Members  will  record  their  presence  by  electronic  device. 
The  call  was  taken  by  electronic  device. 

The  Chairman.  A  quorum  of  the  Committee  on  the  Whole  has  not 

appeared. 

The  Chair  announces  that  a  regular  quorum  call  will  now  commence. 

Members  who  have  not  already  responded  under  the  noticed  quorum 
call  will  have  a  minimum  of  15  minutes  to  record  their  presence.  The 
rail  will  he  taken  by  electronic  device. 

The  call  was  taken  by  electronic  device,  and  the  following  Members 
failed  to  respond : 
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[Roll  No.  559] 


Andrews,  X.C. 

Gaydos 

Randuli 

A  slib  rook 

Hansen 

Rees 

AuCoin 

Harrington 

Riegle 

Iiadillo 

Hebert 

Roe 

Hoggs 

Heckler,  Mass. 

Rostenkowski 

Brown.  Mich. 

Heinz 

Ruppe 

Cederberg 

Helstoski 

Santini 

Chisholm 

Hinshaw 

Scheuer 

Clay 

Holland 

Sinister 

Cochran 

Jarmau 

Sisk 

/*f  _  I'll _  Til 

Collins,  111. 

Jones,  Ala. 

Stanton,  James  V. 

Conyers 

Jones,  N.C. 

Steed 

Delhi  ins 

Jones,  Tenn. 

Steiger,  Ariz. 

Dent 

Karth 

Stephens 

Derrick 

Kemp 

Stratton 

Derwinski 

Landrum 

Stuckey 

Diggs 

Litton 

Sullivan 

Dingell 

McDade 

Symington 

Downing,  Va. 

Mathias 

Udall 

Drinan 

Murphy,  N.x. 

Vander  Veen 

lii  sen 

Nowak 

Wampler 

Evans,  Colo. 

O'Hara 

Wiggins 

Evans,  Ind. 

O'Neill 

Wilson,  C.  H. 

Evins,  Tenn. 

Patterson,  Calif. 

Wilson,  Tex. 

Fascell 

Peyser 

Young,  Alaska 

Fountain 

Pike 

Zeferetti 

Fraser 

Railsback 

Accordingly  the  Committee  rose ;  and  the  Speaker  having  resumed 
the  Chair,  Mrs.  Burke  of  California,  Chairman  of  the  Committee  of 
the  Whole  House  on  the  State  of  the  Union,  reported  that  that  commit- 
tee, having  had  under  consideration  the  bill  H.E.  11656,  and  finding 
itself  without  a  quorum,  she  had  directed  the  Members  to  record  their 
presence  by  electronic  device,  whereupon  352  Members  recorded  their 
presence,  a  quorum,  and  she  submitted  herewith  the  names  of  the 
absentees  to  be  spread  upon  the  journal. 

The  Committee  resumed  its  sitting. 

The  Chairman.  The  gentleman  from  Texas  (Mr.  Brooks)  is  recog- 
nized for  5  minutes. 

(Mr.  Brooks  asked  and  was  given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  Brooks.  Madam  Chairman,  I  rise  in  support  of  the  amendment 
offered  by  the  gentleman  from  Florida  (Mr.  Fascell)  to  the  amend- 
ment in  the  nature  of  a  substitute  offered  by  the  gentleman  from  Ala- 
bama (Mr.  Flowers)  which  amendment  would  require  that  the  agen- 
cies seeking  to  cut  out  language  or  delete  it  in  one  form  or  another,  to 
give  a  written  explanation  on  why  they  cut  it  out  and  any  statutes  that 
are  said  to  give  them  that  authority. 

The  amendment  is  simple  logic.  If  material  is  deleted  from  a  tran- 
script, some  indication  of  the  reason  and  the  authority  for  the  deletion 
should  be  stated  and  can  be  stated  without  any  difficulty. 

A  blank  space  is  going  to  be  meaningless  and  confusing.  It  will  cause 
more  problems  for  the  agency  than  a  statement  of  the  authority  for  the 
deletion  would.  The  amendment  is  a  compromise  from  the  original 
language.  The  original  bill  provided  for  a  summary  or  a  paraphrase 
of  that  material.  The  Committee  on  Government  Operations  reduced 
that  to  a  simple  citation  of  the  reason  for  the  deletion.  The  citation  of 
the  authority  for  the  deletion  certainly  is  not  onerous.  It  will  not  re- 
veal any  confidential  information. 
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Madam  Chairman,  I  support  the  amendment  offered  by  the  gentle- 
man from  Florida  as  a  very  reasonable  and  worthwhile  compromise. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Mr.  Flowers.  Madam  Chairman,  I  move  to  strike  the  requisite  num- 
ber of  words,  and  I  rise  in  opposition  to  the  amendment. 

<  (Mr.  Flowers  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Flowers.  Madam  Chairman,  I  do  not  think  that  this  amendment 
and  the  subject  matter  we  are  dealing  with  here  are  as  important  as 
some  of  the  other  things  we  are  going  to  deal  with  later  on,  on  which 
there  will  be  amendments  to  this  legislation.  However,  I  am  con- 
strained to  oppose  it. 

The  Committee  on  the  Judiciary  struck  this  provision,  because  it  was 
our  considered  judgment  that  it  did  amount  to  an  onerous  task  to  foster 
off  on  these  agencies,  in  addition  to  all  of  the  other  things  we  are  put- 
ting into  this  legislation,  if  we  require  them  to  offer  an  explanation  of 
the  reasons  for  the  deletion  and  the  statutory  authority.  This  could  in 
effect  amount  to  about  the  same  thing  as  a  summary,  thereby  giving  rise 
to  placing  in  the  transcript  the  same  information  that  would  be  the  rea- 
son for  their  deleting  the  subject  matter  in  the  first  place. 

The  full  transcript  will  still  be  available  for  the  judge,  and  we  do 
not  think  there  is  any  real  reason  for  requiring  the  additional  effort,  the 
additional  work  on  the  part  of  rather  high  level  people  in  these  agen- 
cies and  departments.  Therefore,  we  did  not  think  this  provision  was 
necessary. 

Madam  Chairman,  I  urge  my  colleagues  to  vote  "no"  on  this 
amendment. 

Mrs.  Fenwick.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Flowers.  I  yield  to  the  gentlewoman  from  New  J ersey. 

Mrs.  Fexwick.  I  thank  the  gentleman  for  yielding. 

I  would  like  to  ask  a  question.  My  trouble  with  this  amendment  is  the 
definition  of  the  word  "explanation."  Perhaps  I  should  address  this 
question  to  our  colleague,  the  gentleman  from  Florida. 

Mr.  Fascell.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Flowers.  I  yield  to  the  gentleman  from  Florida. 

Mr.  Fascell.  I  thank  you  for  yielding. 

I  will  be  delighted  to  answer  the  question  of  the  gentlewoman.  The 
explanation  that  is  required  would  be  that  whatever  the  deletion 
is,  it  is  within  the  statutory  exemption,  for  example,  because  the  testi- 
mony herein  deleted  might  adversely  affect  the  national  security,  or 
the  national  economy,  or  affect  the  rights  or  life  of  an  individual,  and' 
it  requires  a  citation  of  the  statute  of  that  authority.  It  does  not  re- 
quire a  summary  or  a  paraphrasing  of  the  testimony. 

Mrs.  Fenwick,  If  the  gentleman  will  yield  further,  am  I  correct  in 
saying,  then,  that  the  explanation  could  be  as  brief  as.  "national  secur- 
ity," "the  national  economy,"  "the  welfare  of  the  masses,"  or  some- 
thing of  that  kind,  citing  subsection  (c)  ? 

Mr.  Fascell.  If  the  gentleman  will  yield  further,  the  gentle- 
woman from  New  Jersey  is  absolutely  correct.  The  only  thing  one 
would  have  to  add  to  it  is  the  Statutory  citation. 

Mrs.  Fenwick.  Subjection  (c)  ? 

Mr.  F  ascell.  That  is  right, 

Mr.  Sr/mERLiNO.  Madam  Chairman.  I  move  to  Strike  the  last.  word. 
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If  the  gentlewoman  from  New  Jersey  would  look  at  the  supple- 
mental views  of  six  of  the  members  of  the  Committee  on  the  Judi- 
ciary, including  this  member — and  there  are  four  printings  of 
the  supplemental  views,  but  they  are  all  basically  identical — she 
would  find  that  we  make  a  very  clear  distinction  between  summaries, 
which  is  what  was  deleted  by  the  Committee  on  Government  Opera- 
tions, and  explanations  and  citations  of  authority,  which  is  what 
was  deleted  by  the  Committee  on  the  Judiciary — in  my  view  a  mis- 
taken deletion. 

I  strongly  support  the  Fascell  amendment  and  regret  that  the 
majority  of  my  colleagues  on  the  Judiciary  Committee  took  the 
step  of  deleting  it. 

Mr.  Kixdxess.  Madam  Chairman,  I  move  to  strike  the  last  word. 

Madam  Chairman,  I  rise  in  strong  opposition  to  the  amendment 
and  I  will  yield  in  a  moment  to  my  colleague,  the  gentleman  from 
Xew  York  (Mr.  Hortox),  who  will  also  fill  Members  in  on  the  rea- 
sons for  the  opposition. 

It  is  important  to  learn  what  we  are  doing  is  gutting  the  ex- 
emptions to  the  bill,  in  at  least  some  cases.  The  exemptions  to  the 
bill  relating  to  the  national  security  and  trade  secrets  and  matters 
of  that  sort  are  in  there  for  a  good  purpose  and  they  are  supported 
by  the  overwhelming  majority  I  am  sure  of  the  Members  of  the 
House  and  certainly  of  the  other  body. 

We  recognize  the  need  for  some  materials  not  being  disclosed 
publicly.  This  amendment  in  the  case,  for  example,  of  the  Federal 
Reserve  Board  or  the  Securities  and  Exchange  Commission,  if  it 
required  disclosure  in  the  way  this  amendment  proposes,  would  give 
all  the  information  that  is  necessary  to  a  highly  sophisticated  group 
of  people  who  follow  what  is  going  on  in  the  SEC  or  the  FRB.  So 
in  effect  this  amendment  would  remove  part  of  the  effectiveness 
of  those  exemptions.  I  would  urge  a  "no"  vote  overwhelmingly 
against  this  amendment. 

I  yield  now  to  the  gentleman  from  New  York  (Mr.  Hortox). 

Mr.  Hortox.  Madam  Chairman,  I  thank  the  gentleman  for  yield- 
ing. 

I  have  already  addressed  myself  to  this  amendment  and  expressed 
my  opposition  to  it,  but  I  would  like  to  point  out  to  the  Members 
that  the  amendment  that  has  been  offered  is  to  restore  language  that 
was  in  the  Government  Operations  Committee  bill.  Subsequent  to 
the  action  by  the  Government  Operations  Committee  the  bill  was 
referred  sequentially  to  the  Judiciary  Committee.  AYe  just  heard 
the  chairman  of  the  subcommittee  that  handled  this  bill  for  the 
Judiciarv  Subcommittee  indicate  that  they  had  this  matter  before 
them  and  that  they  decided  to  remove  this  language  because  for  all 
practical  purposes  it  made  the  Freedom  of  Information  Act  dele- 
tions or  exemptions  moot.  They  are  not  effective  if  this  amendment 
goes  through. 

For  all  practical  purposes,  if  there  is  a  reason  for  closing  a  meet- 
ing and  one  has  to  explain  the  reason  for  those  deletions  when  the 
report  is  made  or  when  there  is  a  deletion  or  when  a  summary  is 
made  available  to  the  public,  that  is  going  to  mean  to  those  sophis- 
ticates who  know  what  is  involved  in  that  meeting,  exactly  what 
occurred. 

I  think  this  is  a  devastating  amendment  as  far  as  the  ability  of 
these  agencies  to  delete  material.  On  the  one  hand  we  say  under 
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the  Freedom  of  Information  Act  they  can  exempt  or  delete  mate- 
rial before  making  it  public  and  then  on  the  other  hand  we  turn 
around  and  say  if  they  do  delete  when  they  make  the  transcript 
public  then  they  have  to  give  the  reasons  for  it,  so  that  is  tanta- 
mount to  removing  whatever  exemptions  they  might  have. 

Some  of  these  regulatory  agencies  have  some  very  sensitive  mat- 
ters that  relate  to  economics  and  national  security  and  financial 
matters  that  ought  not  be  released. 

So  I  hope  my  colleagues  will  oppose  this  amendment  and  vote 
it  down. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Florida  (Mr.  Fascell)  to  the  amendment  in  the 
nature  of  a  substitute  offered  by  the  gentleman  from  Alabama  (Mr. 
Flowers). 

recorded  vote 

Ms.  Abztjg.  Madam  Chairman,  I  demand  a  recorded  vote. 
A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — ayes  232, 
noes  168,  not  voting  32,  as  follows : 

[Roll  No.  560] 

AYES— 232 


Abzug 

Clancv 

Florio 

Adams 

Clpvplnnd 

Foley 

Addabbo 

Cohen 

Ford,  Mich 

•\  1  PYfl  n  c\  PT* 

V  l^-V  til  1  VH_  L 

Collins  Til 

V    VlMilOj  111. 

Ford  Tpnn 

Allen 

V.  /  V 7 1 1  LC 

Fra  ser 

Ainbro 

Conyers 

Fuqua 

Anderson,  Calif. 

Corman 

Gaydos 

Andrews,  N.C. 

Cornell 

Giaimo 

Annimzio 

Cotter 

Gibbons 

Aspin 

Crane 

Gilman 

Badillo 

D 'Amours 

Gonzalez 

Bafalis 

Daniels,  N.J. 

Grassley 

Baldus 

Davis 

Green 

Bancus 

de  la  Garza 

Haley 

Bauman 

Delaney 

Hall.  111. 

Beard,  R.I. 

Dellums 

Hall,  Tex. 

Bedell 

Derrick 

Hamilton 

Bennett 

Derwinski 

Hanley 

Bergland 

Diggs 

Ilannaford 

Biaggi 

Dingell 

Harkin 

Bingham 

Dodd 

Harrington 

Blanchard 

Downey,  X.Y. 

Harris 

Blonin 

Drinan 

Hawkins 

Boland 

Duncan.  Oreg. 

Hayes.  Ind. 

Boiling 

du  Pont 

Hays.  Ohio 

Bonker 

Early 

Hechler,  W,  Va. 

Brademas 

Eckhardt 

Heckler,  Mass. 

Brinkley 

Edgar 

Heinz 

Brodhead 

Edwards.  Calif. 

Hicks 

Brooks 

Eilberg 

Holland 

Brown.  Calif. 

Emery 

Holtzman 

Burke,  Calif. 

Evans.  Colo. 

Howard 

Burke.  Mass. 

Evans,  Ind. 

Howe 

Burlison.  Mo. 

Evins,  Tenn. 

Hughes 

Burton,  John 

Fary 

Jacobs 

Burton,  Phillip 

Fascell 

Jeffords 

Carney 

Fenwick 

Jenrette 

Carr 

Fisher 

Johnson,  Calif. 

rhappoll 

FIthian 

Johnson,  Colo. 

Chisholm 

Flood 

Jordan 
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Kastenineier 

Kelly 

Keys 

Koch 

Krebs 

Lehman 

Lent 

Levitas 

Lloyd,  Calif. 

Long,  La. 

Long,  Md. 

McIIugh 

McKay 

Madden 

Maguire 

Mann 

Ma  this 

Matsunaga 

Meeds 

Melcher 

Metcalfe 

Meyner 

Mezvinsky 

Mikva 

Miller,  Calif. 
Mineta 
Minish 
Mink 

Mitchell,  Md. 

Moakley 

Moffett 

Moorhead,  Pa. 

Mosher 

Moss 

Mottl 

Murphy,  111. 
Mnrphy,  X.Y. 
Neal 


Xedzi 

.\ix 

Nolan 

Nowak 

Oberstar 

Obey 

Ottinger 

Passman 

Patterson,  Calif. 

Paul 

Pepper 

Perkins 

Pickle 

Pike 

Pressler 

Preyer 

Price 

Rangel 

Reuss 

Richmond 

Rinaldo 

Rodino 

Rogers 

Roncalio 

Rooney 

Rose 

Rosenthal 

Roush 

Roybal 

Russo 

Ryan 

St  Germain 

Santini 

Sarbanes 

Scheuer 

Schroeder 

Seiberling 

Sharp 


Shipley 
Simon 
Smitli,  Iowa 
Solarz 
Spell  man 
Staggers 

Stanton,  James  V. 

Stark 

Steelman 

Stokes 

Studds 

Symms 

Thompson 

Thornton 

Traxler 

Tsongas 

Udall 

U  11m  an 

Van  Deerlin 

Vander  Veen 

Vanik 

Vigorito 

Waxman 

Weaver 

YVhalen 

White 

Wiith 

Wolff 

Wright 

Wydler 

Wylie 

Yates 

Yatron 

Young,  Fla. 

Young,  Ga. 

Young,  Tex. 


Abdnor 

Anderson,  111. 

Andrews,  N.  Dak. 

Archer 

Armstrong 

Ashley 

Beard,  Tenn. 

Bell 

Bevill 

Biester 

Boggs 

Bo  wen 

Breaux 

Breckinridge 

Broomfield 

Brown,  Mich. 

Brown,  Ohio 

Broyhill 

Buchanan 

Burgener 

Burke,  Fla. 

Burleson,  Tex. 

Butler 

Byron 

Carter 

Cederberg 

Clausen,  Don  H. 

Clawson,  Del 


XOES— 1GS 

Cochran 

Collins,  Tex. 

Conable 

Conlan 

Coughlin 

Daniel,  Dan 

Daniel,  R,  W. 

Danielson 

Devine 

Dickinson 

Downing.  Va. 

Duncan,  Tenn. 

Edwards,  Ala. 

English 

Erlenborn 

Eshleman 

Findley 

Fish 

Flowers 

Flynt 

Forsythe 

Frenzel 

Frey 

Ginn 

Gold  water 
Goodling 
Gradison 
Gude 


Guyer 

Hagedorn 

Hammerschmidt 

Harsha 

Hebert 

Hefner 

Henderson 

Hightower 

Hillis 

Holt 

Horton 

Hubbard 

Hungate 

Hutchinson 

Hyde 

Ichord 

.Tarman 

Johnson.  Pa. 

Jones,  N.C. 

Jones,  Okla. 

Kasten 

Kazen 

Kemp 

Ketchum 

Kindness 

Krueger 

LaFalce 

Lagomarsino 
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Latta 

Lloyd,  Tenn. 

Lott 

Lujan 

Lundine 

McClory 

McCloskey 

McCollister 

McCorinack 

McDade 

McDonald 

McEwen 

McFall 

McKinney 

Madigan 

Mahon 

Martin 

Mazzoli 

Michel 

Milford 

Miller,  Ohio 

Mills 

Mitchell,  N.Y. 
Mollohan 
Montgomery 
Moore 

Moorhead,  Calif. 
Morgan 


Ashbrook 

AuCoin 

Clay 

Dent 

Esch 

Fountain 

Hansen 

Helstoski 

Hinshaw 

Jones,  Ala. 

Jones,  Tenn. 


Murtha 

Myers,  Ind. 

Myers,  Pa. 

Natcher 

Nichols 

O'Brien 

Patten,  N.J. 

Pattison,  N.Y. 

Pettis 

Poage 

Pritchard 

Quie 

Quillen 

Itailsback 

Randall 

Rees 

Regula 

Rhodes 

Risenhoover 

Roberts 

Robinson 

Rousselot 

Runnels 

Ruppe 

Sarasin 

Satterfield 

Schneebeli 

Schulze 

NOT  VOTING— 32 

Karth 

Landrum 

Leggett 

Litton 

O'Hara 

O'Neill 

Peyser 

Riegle 

Roe 

Rostenkowski 
Sisk 


Sebelius 

Shriver 

Shuster 

Sikes 

Skubitz 

Slack 

Smith,  Nebr. 

Snyder 

Spence 

Stanton,  J.  William 
Steed 

Steiger,  Wis. 
Stephens 
Talcott 
Taylor,  Mo. 
Taylor,  N.C. 
Teague 
Thone 
Treen 

Vander  Jagt 

Waggonner 

Walsh 

WThitehurst 

Whitten 

Wilson,  Bob 

Wrinn 

Young,  Alaska 
Zablocki 


Steiger,  Ariz. 

Stratton 

Stuckey 

Sullivan 

Symington 

Wampler 

Wiggins 

Wilson,  C.  H. 

WTilson,  Tex. 

Zeferetti 


The  Clerk  announced  the  following  pairs : 
On  this  vote  : 

Mr.  O'Neill  for,  with  Mr.  Landrum  against. 

Mr.  Dent  for,  with  Mr.  Steiger  of  Arizona  against. 

Mr.  Helstoski  for,  with  Mr.  Wampler  against. 

Mr.  Zeferetti  for,  with  Mr.  Wiggins  against. 

Mr.  Rostenkowski  for,  with  Mr.  Fountain  against. 

Mr.  Symington  for,  with  Mr.  Ashbrook  against. 

Mr.  Charles  H.  Wilson  of  California  for,  with  Mr.  Hansen  against. 

Messrs.  Derwinski,  Bauman,  vSymms,  and  Shipley  changed  their 
vote  from  "no"  to  "aye." 

Mr.  Randall  changed  his  vote  from  "aye"  to  "no." 

So  the  amendment  to  the  amendment  in  the  nature  of  a  substitute 

was  agreed  to. 

The  result  of  the  vote  was  announced  as  above  recorded. 


AMENDMENT  OFFERED  RY  MR.  HORTON  TO  THE  AMENDMENT  IN  THE 
NATURE  OF  A  SURSTTTTJTE  OFFERED  BY  MR.  FLOWERS 

Mr.  TTortox.  Mr.  Chairman,  T  offer  an  amendment  to  the  amend- 
ment in  the  nature  of  a  substitute. 
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The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Horton  to  the  amendment  in  the  nature  of  a  substi- 
tute offered  by  Mr.  Flowers :  Page  3,  strike  lines  3  through  0  and  insert : 

"(2)  the  term  'meeting'  means  a  gathering  to  jointly  conduct  or  dispose  of 
agency  business  by  two  or  more,  but  at  least  the  number  of  individual  agency 
members  required  to  take  action  on  behalf  of  the  agency,  but  does  not  include 
gatherings  required  or  permitted  by  subsection  (d)  ;  and" 

Mr.  Hortox.  Madam  Chairman,  this  amendment  would  bring  the 
definition  of  meeting  in  line  with  the  realities  of  life. 

As  now  written,  the  definition  would  mean  that  telephone  conversa- 
tions and  gatherings  of  agency  members  at  social  events,  on  a  golf 
course  or  elsewhere  would  be  covered  by  the  act  if  any  mention  of 
agency  business  was  made  in  informal  conversation.  It  makes  the 
decision  as  to  whether  there  will  be  a  meeting  dependent  on  what 
occurs  at  the  meeting.  The  impracticability  of  subjecting  such  a 
broadly  defined  gathering  to  prior  public  announcement,  to  the  open 
meeting  requirement,  to  the  requirement  for  a  formal  vote  for  meeting 
closing  and  to  the  verbatim  transcript  requirement  can  only  have  the 
effect  of  restricting  the  right  of  assembly  and  free  speech  of  public 
officials  without  any  corresponding  benefit  to  the  public  at  large.  This 
is  a  patently  ridiculous  requirement,  because  it  does  not  limit  the  appli- 
cation of  the  act  to  meetings  or  gatherings  called  for  the  purpose  of 
agency  business. 

The  Senate-passed  bill  defines  a  meeting  as  "the  deliberations  of  at 
least  the  number  of  individual  agency  members  required  to  take  action 
on  behalf  of  the  agency  where  such  deliberations  concern  the  joint 
conduct  or  disposition  of  official  agency  business."  The  House  Govern- 
ment Operations  Committee  bill  omits  the  word  "official"  from  the 
definition  of  meetings.  This  omission  immediately  broadens  the  range 
of  member  conversations  which  must  be  covered  by  the  procedural 
requirements  of  the  bill.  The  report  on  the  bill  specifically  states  that 
"the  conduct  of  agency  business  is  intended  to  include  not  just  the 
formal  decisionmaking  or  voting,  but  all  discussion  relating  to  the 
business  of  an  agency."  Then,  the  House  Judiciary  Committee  set 
forth  a  third  definition  of  meeting  which  in  turn  differs  from  the 
wording  recommended  by  the  Judiciary  Subcommittee  which  con- 
sidered the  bill. 

It  is  not  easy  to  strike  a  balance  between  the  various  public  interests 
to  be  served,  but  we  have  a  special  responsibility  to  enact  responsible 
legislation  which  will  promote  greater  openness  in  Government  at  the 
same  time  that  it  is  not  unnecessarily  burdensome  and  does  not  un- 
necessarily hinder  public  officials  from  carrying  out  their 
responsibilities. 

My  amendment  would  restore  the  language  adopted  by  the  Sub- 
committee on  Administrative  Law  and  Governmental  Relations  by  a 
5-to-0  vote  and  would  make  it  clear  that  a  meeting,  within  the  terms 
of  this  bill,  should  be  limited  to  a  "gathering"  of  agency  members  in 
a  single  physical  location  for  the  purpose  of  conducting  agency 
business. 

I  appeal  to  my  colleagues  to  consider  this  amendment  on  its  merits 
and  urge  its  adoption. 

Mr.  Brooks.  Madam  Chairman,  I  rise  in  opposition  to  the  amend- 
ment. 
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The  definition  in  the  bill  is  designed  to  cover  any  situation  in  which 
the  number  of  agency  members  required  to  take  action  do,  in  fact, 
discuss  or  conduct  agency  business.  The  amendment  of  the  gentleman 
from  New  York  would  require  that  the  members  physically  gather 
too-other  with  the  express  intention  of  conducting  business. 

It  is  easy  to  see  how  an  agency  could  avoid  the  requirements  of  the 
bill  if  the  amendment  were  adopted.  The  agency  members  would 
simply  get  on  the  telephone  in  a  series  of  calls,  or  in  a  conference  call, 
and  their  discussions  or  any  results  from  them,  would  not  have  to  be 
made  public. 

The  amendment  also  requires  that  the  gathering  be  for  the  express 
purpose  of  conducting  business.  So  all  they  have  to  do  is  plan  a  nice 
social  evening — say  a  birthday  celebration  for  one  of  the  members — 
and  if  they  happen  to  talk  business  over  the  drinks  and  dinner,  well, 
that  just  would  not  be  covered. 

What  we  want  to  reach  in  this  bill  are  the  deliberations  of  agency 
members  relating  to  agency  business.  The  definition  in  the  bill  accom- 
plishes this.  The  amendment  of  the  gentleman  from  Xew  York  would 
open  a  huge  loophole  and  I  urge  its  defeat. 

Mr.  McCloskey.  Madam  Chairman,  I  rise  in  support  of  the  amend- 
ment. 

(Mr.  McCloskey  asked  and  was  given  permission  to  revise  and 
extend  his  remarks.) 

Mr.  McCloskey.  Madam  Chairman,  I  would  like  to  direct  the  at- 
tention of  the  House  to  the  definition  of  the  term  "meeting,"  which  we 
seek  to  change  in  this  amendment. 

The  term  "meeting"  means,  and  I  quote : 

An  assembly  or  simultaneous  communication  concerning  the  joint  conduct  or 
disposition  of  agency  business  by  two  or  more,  but  at  least  the  number  of  in- 
dividual agency  members  required  to  take  action  on  behalf  of  the  agency,  *  *  * 

Madam  Chairman,  what  that  precludes  is  the  casual  meeting  of  peo- 
ple at  breakfast  or  at  lunch  or  elsewhere  to  discuss  any  action  which 
may  later  be  taken  at  the  formal  meeting  of  the  board. 

If  two  members,  for  example,  of  the  Securities  and  Exchange  Com- 
mission, who,  by  their  rules,  are  empowered  to  take  action,  could  meet 
at  breakfast  to  discuss,  even  in  the  most  casual  way,  what  they  might 
later  take  up  in  a  formal  meeting  with  the  other  members,  they  would 
be  required  to  be  subject  to  a  civil  or  other  penalty  by  holding  that 
meeting  without  holding  it  in  abeyance  for  1  day  to  announce  that 
they  were  going  to  have  a  closed  meeting.  They  would  be  subject  to 
penalty  because  they  have  no  transcription  of  that  meeting. 

Madam  Chairman,  this  bill  in  front  of  us  today  purports  to  bring 
to  the  Federal  Government  the  same  kind  of  sunshine  requirements 
which  have  been  widely  adopted  by  most  of  the  enlightened  States  of 
this  Union,  including  California,  with  California's  Brown  Act,  which 
requires  public  meetings. 

The  California  law.  however,  makes  no  requirement  that  two  State 
legislators  who  sit  on  the  same  committee  to  act  on  committee  business 
could  not  discuss  that  business  if  they  met  casually. 

Take  the  subcommittee  which  proccntod  this  bill  and  whose  chair- 
man is  the  gentlewoman  from  New  York  (Ms.  Abzuc.)  and  on  which 
we  have  seven  members.  Tf  four  of  us  should  meet  here  in  the  well  of 
the  House  to  discuss  how  we  could  get  the  rest  of  the  subcommittee 
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to  go  up  to  a  room  to  got  a  quorum,  as  we  have  done,  so  as  to  pass  a 
bill,  that  meeting  would  be  illegal  because  we  had  not  held  a  public 
meeting  in  advance  voting  to  meet  in  private. 

All  we  do  in  this  bill  is  to  seek  to  retain  good  balance  between  good 
government  and  open  government.  TVe  are  reacting  as  we  did  in  the 
Freedom  of  Information  Act,  and  others,  because  of  excessive  abuses 
of  secrecy  by  the  executive  branch.  And  obviously  the  attention  of 
the  public  that  has  been  focused  on  that  problem  will  not  bring  people 
into  the  Government  and  these  commissions  in  the  future.  I  would  sug- 
gest the  question  to  the  Members  that  if  any  one  of  us  were  asked  to 
serve  on  such  a  commission  in  the  future,  would  we  want  to  subject 
ourselves  to  that  role  if  we  could  not  casually  discuss  a  matter  that 
we  were  ultimately  going  to  act  upon  with  one  of  our  colleagues?  That 
is  the  effect  of  the  bill  as  presently  written. 

Madam  Chairwoman,  I  submit  that  the  amendment  should  be 
adopted  so  as  to  strike  a  proper  balance  between  open  meetings  and  the 
conduct  of  good  government. 

Ms.  Abzug.  Madam  Chairman,  I  move  to  strike  the  requisite  number 
of  words  and  I  rise  in  opposition  to  the  amendment  offered  by  the 
gentleman  from  New  York  (Mr.  Horton)  to  the  amendment  in  the 
nature  of  a  substitute  offered  by  the  gentleman  from  Alabama  (Mr. 
Flowers). 

(Ms.  ABzrG  asked  and  was  given  permission  to  revise  and  extend 
her  remarks.) 

Ms.  Abzug.  Madam  Chairman,  I  think  it  is  important  that  the 
Members  be  aware  that  the  definition  in  the  bill  does  not  include 
r  hance  meetings  or  casual  or  incidental  discussions  of  agency  business. 
Those  Members  who  support  this  amendment  keep  insisting  that  they 
would  be  included.  We  have  made  our  legislative  record  here  and  in 
our  committee  reports,  and  the  Members  can  be  assured  that  the  in- 
tent here  is  not  to  include  a  casual  discussion  or  chance  meeting. 

Mr.  McCloskey.  Madam  Chairman,  would  the  gentlewoman  yield  ? 

Ms.  Abzug.  I  yield  to  the  gentleman  from  California. 

Mr.  McCloskey.  Madam  Chairman,  I  do  not  know  how  we  can 
take  the  language  of  this  section  other  than  as  written  which  describes 
simultaneous  communication  concerning  the  joint  conduct  or  disposi- 
tion of  agency  business  by  two  or  more,  not  to  include  simultaneous 
communication  between  two  people  on  business  that  they  are  about  to 
decide.  And  the  legislative  history  can  only  help  us  when  the  language 
is  not  clear,  but  this  language  is  clear  that  any  simultaneous  meeting 
between  two  Members  would  be  precluded. 

Ms.  Abzug.  If  the  gentleman  from  California  will  read  the  lan- 
guage, it  says  that  the  term  "meeting"  means  an  assembly.  I  think 
we  can  hardly  interpret  incidental  or  casual  getting  together  as  being 
an  assembly. 

Mr.  Flowers.  Madam  Chairman,  would  the  gentlewoman  yield? 

Ms.  Abzug.  I  yield  to  the  gentleman  from  Alabama. 

Mr.  Flowers.  Madam  Chairman,  I  think  that  the  key  words  are 
"concerning  the  joint  conduct  or  disposition  of  agency  business."  I 
wouldask  how  a  casual  meeting  of  two  can  decide  how  they  are  going 
to  do  it.  This  is  concerning  agency  business.  If  you  are  just  meeting 
at  breakfast,  or  in  the  well  of  the  House,  or  wherever  and  you  are 
talking  about  how  you  are  going  to  get  a  quorum,  that  is  not  concern- 
ing the  joint  conduct  or  disposition  of  agency  business,  and  it  is  not 
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a  matter  of  making  up  two  minds  in  advance.  The  definition  in  the 
amendment  in  the  nature  of  a  substitute  that  we  are  dealing  with  may 
be  imperfect,  but  I  think  it  is  better  than  what  we  are  being  offered 
in  its  stead. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  New  York  (Mr.  Hortox),  to  the  amendment  in  the 
nature  of  a  substitute  offered  by  the  gentleman  from  Alabama  (Mr. 
Flowers  ) . 

The  question  was  taken ;  and  the  Chairman  announced  that  the  noes 
appeared  to  have  it. 

RECORDED  VOTE 

Mr.  Hortox.  Madam  Chairman,  I  demand  a  recorded  vote. 
A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — ayes  204, 
noes  180,  not  voting  48,  as  follows : 


[Roll  No.  561] 
AYES— 204 


Abdnor 
Adams 
Anderson,  111. 
Andrews,  N.C. 
Andrews, 
X.  Dak. 
Archer 
Armstrong 
Ashbrook 
Bauman 
Beard,  Tenn. 

Derrick 
Derwinski 
Devine 
Dickinson 
Downing.  Va. 
Duncan,  Tenn. 
du  Pont 
Edwards,  Ala. 
Erlenborn 
Eshelman 
Evans,  Colo. 

Hubbard 

Hutchinson 

Hyde 

Ichord 

Jacobs 

Jarman 

Jeffords 

Johnson,  Colo. 

Johnson,  Pa. 

Jones,  N.C. 

Jones,  Okla. 

Bedell 
Bell 

Bergland 

Biester 

Boggs 

Bowen 

Breaux 

Brinkley 

Evans,  Ind. 
Fenwick 
Findley 
Fish 

Kasten 

Kazen 

Kelly 

Kemp 

Ketchum 

Kindness 

Krebs 

LaFalce 

Flynt 
Foley 
Forsythe 
Frenzel 

Broomfield 
Brown,  Mich. 

Frey 
Gaydos 

Lagomarsino 
Latta 

Broyhill 

Ginn 

Lent 

Buchanan 

Goldwater 

Levitas 

Burgener 

Gonzalez 

Lloyd,  Calif. 

Burke.  Fla. 

Goodling 

Lloyd,  Tenn. 

Burleson,  Tex. 

Gradison 

Long,  Md. 

Butler 

Grassley 

Lott 

Byron 

Cuyer 

Lujan 

Carter 

Hagedorn 

Lundine 

Cederberg 

Haley 

McClory 

Chappell 

Hall.  Tex. 

McCloskey 

Clausen, 

Hammerschmidt 

McCollister 

Don  H. 

TTanley 

McCormack 

Clawson,  Del 

Harris 

McDade 

Cochran 

Harsha 

McDonald 

Cohen 

Hubert 

McEwen 

Collins,  Tex. 

Heckler,  Mass. 

McKay 

Conable 

Hefner 

McKinney 

Conlan 

Henderson 

Madden 

roiiffhlin 

High  tower 

Mndigan 

Crane 

TTillis 

Mahon 

Daniel,  Dan 

Holland 

Mann 

Daniel,  R.  W. 

Holt 

Martin 

de  la  Garza 

Horton 

Mathis 
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Melcher 
Michel 
Mil  ford 
Miller,  Ohio 
Mills 

Mitchell,  N.Y. 
Mollohan 
Montgomery 
Moore 

Moorhead,  Calif. 

Mosher 

Martha 

Myers,  Ind. 

Myers,  Pa. 

N  a  tcher 

O'Brien 

Passman 

Patten,  N.J. 

Paul 

Pepper 

Pettis 

Poage 

Quie 

Quillen 

Railsback 


Abzug 

Addabbo 

Alexander 

Allen 

Ambro 

Anderson,  Calif. 

Annunzio 

Aspin 

Badillo 

Bafalis 

Baldus 

Baucus 

Beard,  R.I. 

Bennett 

Bevill 

Biaggi 

Bingham 

Blanchard 

Blouin 

Boland 

Boiling 

Bonker 

Brademas 

Breckinridge 

Brooks 

Brown,  Calif. 

Burke,  Calif. 

Burke,  Mass. 

Burlison,  Mo. 

Burton,  John 

Burton,  Phillip 

Carney 

Carr 

Chisholm 

Clancy 

Cleveland 

Collins,  111. 

Conte 

Conyers 

Gorman 

Cornell 


Rees 

Regula 

Rhodes 

Roberts 

Robinson 

Roush 

Rousselot 

Runnels 

Ruppe 

Ryan 

Sarasin 

Satterfleld 

Schneebeli 

Schulze 

Sebelius 

Shriver 

Shuster 

Sikes 

Skubitz 

Slack 

Smith,  Iowa 
Smith,  Nebr. 
Snyder 
Spence 

Stanton,  J.  William 
NOES — 180 

Cotter 

D'Amours 

Daniels,  N.J. 

Danielson 

Davis 

Delaney 

Dellums 

Diggs 

Dodd 

Downey,  N.Y. 
Drinan 
Duncan,  Oreg. 
Early 
Edgar 

Edwards,  Calif. 

Eilberg 

Emery 

English 

Fary 

Fascell 

Fisher 

Fithian 

Flood 

Florio 

Flowers 

Ford,  Mich. 

Ford,  Tenn. 

Fraser 

Fuqua 

Gibbons 

Gilman 

Green 

Gude 

Hall,  111. 

Hamilton 

Hannaford 

Harkin 

Harrington 

Hawkins 

Hayes,  Ind. 

Hays,  Ohio 


Steed 

Steiger,  Wis. 

Stephens 

Symms 

Talcott 

Taylor,  Mo. 

Taylor,  N.C. 

Teague 

Thone 

Treen 

Van  Deerlin 

Vander  Jagt 

Waggonner 

Walsh 

White 

Whitehurst 

Whitten 

Wilson,  Bob 

Winn 

Wright 

Wydler 

Wylie 

Young,  Alaska 
Young,  Tex. 


Hechler,  W.  Va. 

Heinz 

Hicks 

Holtzman 

Howard 

Howe 

Hughes 

Hungate 

Johnson,  Calif. 

Jordan 

Kastenmeier 

Keys 

Koch 

Lehman 

Long,  La. 

McFall 

McHugh 

Matsunaga 

Mazzoli 

Meeds 

Meyner 

Mezvinsky 

Mikva 

Miller,  Calif . 
Mineta 
Minish 
Mink 

Mitchell,  Md. 

Moakley 

Moffett 

Morgan 

Moss 

Mottl 

Murphy,  111. 

Murphy,  N.Y. 

Neal 

Nedzi 

Nichols 

Metcalfe 

Nix 

Nolan 
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Xowak 
Oberstar 

Obey 

Putterson,  Calif. 

Pattison,  N.Y. 

Perkins 

Pickle 

Pike 

Pressler 

Preyer 

Price 

Pritchard 

Randall 

Ilangel 

Reuss 

Richmond 

Rinaldo 

Risenhoover 

Rodino 


Rogers 

Roncalio 

Rooney 

Rose 

Roybal 

Russo 

St  Germain 

Santini 

Sarbanes 

Scheuer 

Sciiroeder 

Seiberling 

Shipley 

Simon 

Solarz 

Spellman 

Stanton,  James  V. 

Stark 

Steelman 


Stokes 

Studds 

Thompson 

Thornton 

Traxler 

Tsongas 

Udall 

Vander  Veen 

Vanik 

Vigorito 

Waxman 

Weaver 

Whalen 

Wilson,  Tex. 

Wolff 

Yates 

Yatron 

Young,  Fla. 

Zablocki 


Ashley 

AuCoin 

Brodhead 

Brown,  Ohio 

Clay 

Dent 

Dingell 

Eckhardt 

Esch 

Evins,  Tenn. 

Fountain 

Giaimo 

Hansen 

Helstoski 

Hinshaw 

Jenrette 


NOT  VOTING — 48 

Jones,  Ala. 

Jones,  Tenn. 

Karth 

Krueger 

Landrum 

Leggett 

Litton 

Maguire 

Moorhead,  Pa. 

O'Hara 

O'Xeill 

Ottinger 

Peyser 

Riegle 

Roe 

Rosenthal 


Rostenkowski 

Sharp 

Sisk 

Staggers 

Steiger,  Ariz. 

Stratton 

Stuckey 

Sullivan 

Symington 

Ullman 

Wampler 

Wiggins 

Wilson,  C.  H. 

Wirth 

Young,  Ga. 

Zeferetti 


The  Clerk  announced  the  following  pairs : 
On  this  vote : 

Mr.  Jones  of  Tennessee  for.  with  Mr.  O'Xeill  against. 
Mr.  Jenrette  for,  with  Mr.  Dent  against. 
Mr.  Landrum  for,  with  Mr.  Zeferetti  against. 

Mr.  Evins  of  Tennessee  for,  with  Mr.  Moorhead  of  Pennsylvania  against. 

Mr.  Stuckey  for,  with  Mr.  Rostenkowski  against. 

Mr.  Fountain  for,  with  Mr.  Staggers  against. 

Mr.  Hansen  for,  with  Mr.  Rosenthal  against. 

Mr.  Steiger  of  Arizona  for,  with  Mr.  Symington  against. 

Mr.  Wampler  for,  with  Mr.  Charles  H.  Wilson  of  California  against. 

Mr.  Wiggins  for,  with  Mr.  Sisk  against. 

So  the  amendment  to  the  amendment  in  the  nature  of  a  substitute 
was  agreed  to. 

The  result  of  the  vote  was  announced  as  above  recorded. 

AMENDMENT  OFFERED  BY  MR.  IIORTON  TO  THE  AMENDMENT  IN  THE  NATURE 
OF  A  SUBSTITUTE  OFFERED  BY  MR.  FLOWERS 

Mr.  TTorton.  Madam  Chairman,  I  offer  an  amendment  to  the  amend- 
ment in  the  nature  of  a  substitute. 
The  Clerk  read  as  follows : 

Amendment  offered  hy  Mr.  Hoktox  to  the  amendment  in  the  nature  of  a  sub- 
stitute offered  by  Mr.  Flowers:  On  page  9,  line  23  through  page  11.  line  2,  strike 
subsection  (f)(1)  and  insert  the  following : 


G71 


"(f)(1)  For  every  meeting  closed  pursuant  to  part  graphs  (1)  through  ( 10  > 
of  subsection  (c),  the  General  Counsel  or  chief  legal  officer  of  the  agency  shall 
publicly  certify,  that,  in  his  opinion,  the  meeting  may  be  closed  to  the  public  and 
shall  state  the  relevant  exemptive  provision.  A  copy  of  such  certification,  together 
with  a  statement  from  the  presiding  officer  of  the  meeting  setting  fortli  the  date, 
time  and  place  of  the  meeting,  the  persons  present,  the  generic  subject  matter 
of  the  discussion  at  the  meeting,  and  the  actions  taken,  shall  be  incorporated  into 
minutes  retained  by  the  agency." 

On  page  13,  lines  2  and  3,  strike  "a  transcript  or  electronic  recording"  and 
insert  "the  minutes". 

On  page  13,  line  10,  strike  "transcript  or  electronic  recording"  and  insert 
"minutes". 

On  page  15.  lines  1  and  2,  strike  "transcripts  or  electronic  recordings"  and  in- 
sert "minutes". 

On  page  15,  lines  4  and  5,  strike  "transcripts  and  electronic  recordings"  and 
insert  "minutes". 

On  page  15,  line  13,  strike  "transcripts  or  electronic  recordings"  and  insert 
"minutes". 

Mr.  Horton.  Madam  Chairman,  this  amendment  would  delete  the 
verbatim  transcript  requirement  of  the  bill  and  replace  it  with  a  re- 
quirement that  minutes  be  kept  of  each  closed  meeting  and  retained 
by  the  Agency. 

The  bill  now  requires  that  a  verbatim  recording  or  transcript  be 
made  of  every  meeting  which  is  legally  closed  under  the  narrow  exemp- 
tions contained  in  the  act. 

As  presently  written,  this  is  the  most  onerous  and  contradictory  pro- 
vision in  the  bill.  The  bill  seeks  on  the  one  hand  to  guard  against  the 
potential  havoc  of  unrestricted  public  exposure  of  agency  deliberations 
by  providing  10  exemptions  from  the  requirement  for  open  meetings, 
but  on  the  other  hand  it  effectively  destroys  the  protection  provided  by 
closed  meetings  b}'  requiring  a  verbatim  transcript  which  could  later 
lead  to  public  disclosure. 

The  provision  defeats  the  very  purpose  of  the  Freedom  of  Informa- 
tion Act  and  the  Federal  Privacy  Act.  which  properly  recognize  the 
need  to  keep  certain  categories  of  information  from  premature  or 
damaging  publication. 

Thus  agency  meetings  held  to  hear  preliminary  staff  reports  on  SEC 
stock  fraud  investigations,  Federal  Reserve  Board  bank  examination 
activities,  FTC  antitrust  investigations.  Civil  Service  Commission 
disciplinary  actions,  and  a  host  of  similarly  sensitive  situations  would 
be  subject  to  publication  of  edited  verbatim  transcripts.  No  seasoned 
reporter  or  counsel  for  an  affected  party  would  have  much  trouble 
piecing  together  what  an  agency  was  up  to  if  this  procedure  is  required 
in  the  bill. 

Proponents  of  the  sunshine  legislation  repeatedly  state  that  the  bill's 
transcript  requirements  are  essential  to  provide  effective  judicial  re- 
view of  agency  action  in  closed  meetings.  It  is  my  belief,  which  is 
shared  by  others,  that  this  is  not  the  case.  The  discovery  proceedings 
available  to  the  U.S.  district  courts  do  not  depend  upon  the  availability 
of  verbatim  transcripts  or  electronic  recordings  of  agency  meetings. 
Deputy  Attorney  General  Harold  R.  Tyler,  Jr.,  a  former  Federal 
judge  (D.C.,  S.I).,  N.Y.).  described  the  transcript  provision  in  tes- 
timony before  the  House  Government  Operations  Committee  as  "un- 
doubtedly the  most  wasteful  provision  in  the  bill."  He  noted  that — 

A  transcript  is  not  needed  to  secure  judicial  review  of  an  improper  closure,  any 
more  than  it  is  needed  to  secure  judicial  review  of  other  improper  agency  action. 
Any  court  can  require  the  agency  to  supply  an  affidavit,  under  oath,  as  to  what 
was  discussed. 
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The  transcript  provision  will  be  highly  expensive  to  implement  in 
terms  of  actual  costs  and  time  of  agency  members.  It  will  result  in 
voluminous  paperwork  and  unnecessary  accumulation  of  highly  sen- 
sitive documents.  It  will  be  a  constant  source  of  litigation  and  an  ever- 
present  source  of  conjecture  and  speculation. 

Moreover,  the  key  sponsors  of  this  bill  stated  from  the  outset  that 
the  sunshine  bill  is  based  on  the  experience  of  State  sunshine  laws. 
However,  not  a  single  State  sunshine  or  open  meetings  law  contains 
any  requirement  for  verbatim  transcripts.  This  provision  is  strictly  an 
invention  of  the  bill's  sponsors  and  supporters  at  the  Federal  level. 

I  see  no  reason  for  the  Federal  Government  to  take  such  un- 
precedented action. 

I  see  no  reason  why  this  provision  should  be  maintained  in  the  legis- 
lation we  are  considering  and  urge  support  for  my  amendment  which 
would  delete  the  verbatim  transcript  requirement  and  replace  it  with 
a  requirement  that  minutes  be  kept  of  each  closed  meeting  and  retained 
by  the  agency.  Such  minutes  would  obviously  be  available  for  subpena 
and  in  camera  examination  in  any  court  action  brought  to  determine 
whether  the  open  meeting  provision  of  the  sunshine  law  has  been 
violated.  Therefore,  eliminating  the  transcript  requirement  would  in 
no  way  weaken  the  enforceability  of  the  open  meeting  provisions. 

I  urge  the  adoption  of  my  amendment. 

The  Chairman.  The  time  of  the  gentleman  from  New  York  (Mr. 
Hortox)  has  expired. 

(By  unanimous  consent,  Mr.  Hortox  was  allowed  to  proceed  for 
2  additional  minutes.) 

Mr.  Pepper.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Hortox.  I  yield  to  the  gentleman  from  Florida. 

Mr.  Pepper.  I  thank  the  gentleman  for  yielding. 

Does  the  amendment  offered  by  the  able  gentleman  cover  anything 
other  than  the  Federal  Reserve  Board  ? 

Mr.  Hortox.  It  covers  all  agencies.  What  it  does  is  to  remove  the 
restrictions  of  a  verbatim  transcript,  and  it  also  covers  the  Federal 
Reserve  Board. 

Mr.  Pepper.  If  the  gentleman  will  yield  further,  does  the  able  gentle- 
man propose  to  offer  another  amendment  limiting  his  amendment  only 
to  the  Federal  Reserve  Board  ? 

Mr.  Hortox.  I  would  not  offer  that  if  this  carries,  and  I  would  hope 
that  this  amendment  carries  because  it  would  cover  the  Federal  Reserve 
Board,  the  SEC,  and  any  other  agency  as  defined  in  this  title. 

Ms.  Abzug.  Madam  Chairman,  I  move  to  strike  the  last  word. 

(Ms.  Abzug  asked  and  was  given  permission  to  revise  and  extend 
her  remarks.) 

Ms.  Abzug.  Madam  Chairman,  I  rise  in  opposition  to  the  amend- 
ment, which  has  been  rejected  by  both  subcommittees  and  both  full 
committees  that  have  considered  this  legislation.  H.R.  11656  generally 
requires  that  a  transcript  or  electronic  recording  be  kept  of  each  closed 
meeting.  In  recognition  of  the  fact  that  some  agencies  have  a  high 
volume  of  ordinary  adjudicatory  proceedings,  transcripts  are  not 
required  for  closed  meetings  that  discuss  such  proceedings  or  civil 
actions  in  which  the  agency  is  involved. 

Under  the  scheme  of  this  legislation,  the  existence  of  a  transcript 
of  a  closed  meeting  has  two  critical  functions.  First,  a  meeting  closed 
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with  the  reasonable  expectation  that  exempt  material  will  be  discussal 
will  in  many  instances  turn  out  to  have  little  or  no  such  discission. 
The  existence  of  a  transcript  or  electronic  recording  will  permit  the 
agency  to  make  public  those  portions  of  the  discussion  that  do  not 
contain  exempt  information. 

Second,  the  existence  of  a  transcript  is  the  primary  potential  remedy 
for  a  litigant  who  proves  to  a  court  that  a  meeting  was  unlawfully 
closed.  Since  any  court  ruling  will  almost  always  come  long  after  the 
meeting  is  held,  and  since  a  plaintiff  suing  only  under  this  act  will 
not  be  able  to  overturn  the  substantive  action  taken  at  an  unlawful \y 
closed  meeting,  what  remedy  has  he  other  than  to  have  the  transcripts 
made  available  to  him  ?  I  note  in  this  connection  that  although  the 
judicial  review  provisions  of  this  legislation  permit  the  court  to 
make  the  transcript  public  if  the  meeting  was  unlawfully  closed,  the 
court  would  not  disclose  discrete  items  contained  within  such  a  tran- 
script which  are  themselves  of  an  exempt  character.  For  example,  if 
a  meeting  were  closed  because  of  a  purported  discussion  of  trade 
secrets  and  a  court  later  ruled  that  the  agency  did  not  have  a  proper 
basis  for  this  closing,  the  court  would  not  release  the  small  portion 
of  the  transcript  that  contained  a  reference  to  some  irrelevant  personal 
proclivity  of  an  individual  who  was  the  subject  of  the  discussion,  since 
that  would  be  protected  by  the  bill's  personal  privacy  exemption. 

As  for  the  fact  that  few,  if  any  States  require  transcripts,  it  should 
be  noted  that  24  of  the  49  State  open  meeting  statutes  provide  criminal 
penalties  for  violations,  2  more  impose  civil  penalties,  and  19  render 
the  substantive  action  taken  at  an  unlawful  closed  meeting  void  or 
voidable.  None  of  these  sanctions  is  available  under  this  bill,  leaving 
the  possible  disclosure  of  the  transcript  as  the  only  remedy  for  an 
improper  closing. 

On  the  question  of  cost,  given  the  fact  that  most  meetings  are 
supposed  to  be  open  under  this  legislation,  there  should  not  be  all  that 
many  transcripts  to  keep.  The  Congressional  Budget  Office,  both 
House  committees  that  have  considered  the  bill,  and  the  Senate 
Government  Operations  Committee  have  all  estimated  that  the  average 
annual  cost  of  this  legislation  will  be  less  than  $3,000  for  each  covered 
agency. 

This  amendment  would  remove  the  only  enforcement  remedy  con- 
tained in  the  open  meeting  provisions  of  the  sunshine  bill,  and  I  urge 
its  rejection. 

Mr.  McCloskey.  Madam  Chairman,  I  rise  in  support  of  the 
amendment. 

(Mr.  McCloskey  asked  and  was  given  permission  to  revise  and 
extend  his  remarks.) 

Mr.  McCloskey.  Madam  Chairman,  there  are  two  aspects  that  the 
chairman  of  the  subcommittee,  the  gentlewoman  from  New  York  (Ms. 
Abzug)  pointed  out.  She  spoke  of  litigation,  and  it  is  quite  clear  that 
unless  this  amendment  is  adopted,  this  legislation  provides  a  great 
case  for  litigation  against  the  Federal  Government  in  nearly  every 
matter  in  which  the  Government  operates,  because  of  the  lure  of  ob- 
taining and  making  public  information  on  the  private  meetings  that 
are  held  on  the  subjects  we  have  exempted,  including  national  security 
matters,  personnel  matters,  patent  matters,  and  stability  of  financial 
institutions.  The  very  reason  why  we  should  hold  these  matters  private 
is  to  accomplish  competent  government  in  these  fields. 
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When  the  gentlewoman  speaks  of  litigation,  I  think  we  can  see  basi- 
cally the  reason  why  this  section  is  in  the  bill.  It  is  to  permit  additional 
litigation  against  the  Government. 

We  have  seen  much  litigation  in  both  the  Privacy  Act  and  the 
Freedom  of  Information  Act,  which  are  still  in  a  shakedown  process 
to  see  whether  the  benefits  of  those  acts  do  not  impose  an  undue  burden 
on  the  Government.  We  have  seen  immense  litigation  in  these  areas. 

I  suggest  that  this  verbatim  transcript  requirement,  which  is  not 
found  in  any  State  law  in  this  country — no  Sunshine  Act  requires  a 
verbatim  transcript  of  private  meetings — would  be  a  fruitful  source 
of  litigation. 

Secondly,  let  me  submit  this  to  my  colleagues :  Would  we  impose  this 
on  ourselves  as  Members  of  Congress?  Would  we  require  that  all  of 
our  discussions  of  congressional  business  that  are  conducted  privately 
be  held  subject  to  a  full  verbatim  transcript  ? 

There  is  no  right  to  revise  and  extend  here.  There  is  no  privilege  in 
a  verbatim  transcript  of  a  collegial  meeting  to  go  back  and  take  out  the 
words  we  thought  were  wrong.  This  is  a  verbatim  transcript.  This 
would  in  effect  remove  from  the  Members  of  the  House  of  Rep  resent  a  - 
tives,  if  we  imposed  this  on  ourselves,  the  right  to  go  back  and  correct 
our  errors  of  grammar,  our  errors  of  syntax,  or  our  errors  when  per- 
haps we  went  too  far  in  our  characterization  of  a  colleague. 

There  is  one  final  matter,  and  this  goes  back  to  ordinary  human  ex- 
perience. Many  of  us  were  practicing  attorneys  in  small  towns. 

If  a  person  came  to  us  and  said,  "Would  you  give  me  a  recommen- 
dation as  to  a  fellow  attorney  who  can  handle  a  will  or  a  divorce  or  a 
criminal  action,"  all  of  us  will  give  a  candid  and  truthful  re- 
sponse :  "No."  We  would  say,  "That  man  is  corrupt"  or  "That  man  is 
incompetent." 

However,  would  we  give  that  same  candid  response  if  we  knew  that 
the  verbatim  words  that  we  spoke  in  advising  as  to  a  fellow  colleague 
were  going  to  be  in  a  record  that  might  eventually  be  subpenaed  and 
made  public  ? 

This  has  an  immensely  chilling  effect  on  the  kind  of  derogatory  but 
truthful  comment  that  an  agency  like  the  SEC  must  consider  when 
they  consider  taking  the  stock  of  a  company  off  the  trading  market 
because  the  vice  president  of  the  company  is  dishonest  . 

What  person  is  going  to  say  in  an  open  meeting  or  in  a  closed  meet- 
ing of  which  a  verbatim  transcript  is  being  made,  "I  believe  that  man 
is  crooked,  for  these  reasons.  A,  B,  and  C,  and  therefore,  we  ought  to 
take  this  stock  off  the  market"  ? 

Madam  Chairman,  in  my  judgment,  this  balance  we  seek  between 
truth  and  candor  on  the  part  of  a  regulatory  agency  and  the  openness 
of  their  records  is  such  that  in  this  case  the  balance,  in  my  judgment, 
comes  down  to  the  point  where  we  should  not  require  a  verbatim  tran- 
script of  the  very  meeting  which  wo  feel  should  be  held  privately  in 
order  to  give  people  the  opportunity  to  make  candid  and  truthful 
comments. 

Mr.  Seiberlixg.  Madam  Chairman,  will  the  gentleman  yield? 

Mr.  McCloskey.  I  yield  to  the  gentleman  from  Ohio. 

Mr.  Seiberlixg.  Madam  Chairman,  I  think  it  is  too  bad  that  the 
author  of  this  amendment  has  such  a  good  advocate,  because  I  think 
the  merits  of  the  amendment  are  far  less  than  the  gentleman's  state- 
ment really  justifies. 
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Tn  the  first  place,  we  have  already  adopted  an  amendment  lhat  says 
that  two  persons  can  moot  together  and  discuss  anything  they  want 
wit  hout  its  being  in  the  bill. 

In  the  second  place,  if  there  is  a  meeting  of  members  of  the  exeeut  i  ve 
branch  of  the  Government,  which  is  comparable  to  a  court  in  terms  of 
its  importance — many  times  it  is  a  quasi-judicial  body — then  it  should 
all  be  on  the  record.  It  is  not  the  same  as  our  deliberation. 

Mr.  McCloskey.  Let  us  take  the  case  of  our  own  Congressional 
Record.  Would  the  gentleman  say  that  our  verbatim  transcripts  should 
not  be  subject  to  revision  ? 

Mr.  Seiberling.  This  is  a  legislative  body,  and  our  function  is  en- 
tirely different. 

The  Chairman.  The  time  of  the  gentleman  from  California  (Mr. 
McCloskey)  has  expired. 

(On  request  of  Mr.  Drinan  and  by  unanimous  consent,  Mr.  Mc- 
Closkey was  allowed  to  proceed  for  2  additional  minutes.) 

Mr.  Drinan.  Madam  Chairman,  will  the  gentleman  yield? 

Mr.  McCloskey.  I  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drinan.  Madam  Chairman,  I  appreciate  the  gentleman's  argu- 
ment, but  how  do  we  respond,  again,  if  we  get  only  minutes  of  a 
mooting  held  in  secret?  Then  how  can  anyone  ever  establish  the  ques- 
tion of  whether  or  not  they  had  the  right  to  go  into  a  secret  session  and 
decide  the  fate  of  something  very  important  ? 

Mr.  McCloskey.  I  do  not  think  that  the  question  of  whether  they 
have  a  right  to  go  into  secret  session  has  anything  to  do  with  what 
they  say  in  the  secret  session. 

Mr.  Drinan.  But  if  we  have  only  minutes  and  not  the  transcript, 
how  could  anybody  establish  whether  or  not  they  had  the  right  to  do 
this  in  secret  and  come  to  the  decisions  which  they  came  to,  because 
there  is  absolutely  no  discussion ;  there  is  no  provision  for  a  transcript ; 
there  is  nothing  but  summarized  minutes?  That  could  leave  the  peti- 
tioner whose  fate  is  decided  in  secret  without  any  recourse. 

Mr.  McCloskey.  What  the  gentleman  says  is  properly  so.  That  has 
been  the  law  in  this  country  for  200  years. 

There  is  no  city,  county,  State,  agency,  or  any  other  body  in  govern- 
ment that  is  required  to  keep  a  verbatim  transcript  of  a  private 
meeting. 

Would  anyone  urge  that  the  Congress  of  the  United  States  ought 
to  impose  upon  the  Federal  Government  a  requirement  that  lias  not 
been  imposed  on  any  agency  of  government  in  this  country  for  200 
years  ? 

Mr.  Drinan.  If  the  gentleman  would  yield  further,  this  is  a  private 
meeting  conducted  in  private  by  people  who  say  they  have  a  right  to 
go  into  private  session,  and  we  have  no  facts  on  which  we  can  base  a 
decision  on  the  initial  question  of  whether  they  have  a  right  to  go  into 
a  private  session. 

Mr.  McCloskey.  I  know  the  gentleman  from  Massachusetts  (Mr. 
Drinan)  looks  forward  to  a  new  Democratic  administration.  How- 
ever, I  submit,  is  there  any  other  government  in  the  world,  except  this 
now  administration,  on  which  this  requirement  will  be  imposed  ? 

The  Chairman.  The  time  of  the  gentleman  from  California  (Mr. 
McCloskey)  has  again  expired. 

(On  request  of  Mr.  Horton  and  by  unanimous  consent,  Mr.  Mc- 
Closkey was  allowed  to  proceed  for  2  additional  minutes.) 
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Mr.  Levitas.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  McCloskey.  I  yield  to  the  gentleman  from  Georgia. 

Mr.  Levitas.  Madam  Chairman,  I  thank  the  gentleman  for  yielding. 

"Would  the  gentleman  agree  with  me,  in  response  to  the  observations 
made  just  now  by  our  distinguished  colleague,  the  gentleman  from 
Massachusetts  (Mr.  Drixax)  ,  that  the  sunshine  laws,  which  have  been 
in  existence  for  a  number  of  years  in  many  States,  including  my  own, 
have  worked  effectively  ?  There  have  been  opportunities  for  aggrieved 
parties  to  show  that  meetings  were  improperly  held,  without  the  neces- 
sity of  the  transcript,  and  that  that  is  a  sufficient  answer  to  the  need 
to  protect  the  person  who  would  otherwise  be  aggrieved. 

However,  let  me  explore  this  a  little  bit  further. 

Do  I  understand  that  this  wTould  require  the  chiefs  of  staff  meeting 
in  a  secret  session  on  national  security  matters  to  maintain  a  transcript  ? 

Mr.  McCloskey.  That  is  correct.  If  they  are  in  a  commission  or  a 
committee  and  a  committee  as  denned  by  law  is  an  agency,  it  would 
require  a  verbatim  transcript,  a  recorded  vote  to  close  the  meeting,  and 
a  transcript  of  the  meeting  which  might  ultimately  be  made  available 
to  the  public. 

My  primary  objection  to  this  is  that  if  we  are  going  to  test  whether 
a  verbatim  transcript  is  helpful  or  harmful,  Ave  should  not  do  so  with 
every  agency  of  a  Federal  Government  which  has  had  absolutely  no 
experience  at  all  in  holding  such  hearings.  If  we  wanted  to  test  this 
as  an  experiment  as  to  whether  an  agency  might  operate  better  through 
such  a  procedure  that  we  should  have  the  Federal  Reserve  Board  or 
the  Securities  and  Exchange  Commission  be  required  to  do  this.  But 
this  is  a  blanket  requirement  on  all  agencies  of  the  Government,  and  we 
have  had  no  experience  at  all.  We  have  no  estimates  as  to  what  the  costs 
will  be.  We  will  be  starting  into  a  whole  new  profession,  that  of  tran- 
scribing and  reporting  these  agencies'  procedures. 

Also,  Madam  Chairman,  bear  in  mind  that  every  member  of  the 
Commission  is  going  to  spend  a  day  deliberating  in  the  Commission 
and  then  spend  a  day  reviewing  what  they  said  in  the  meeting.  The 
paperwork  involved  and  itihe  complexity  of  these  transcripts  is  going 
to  be  stupendous. 

The  Chairman.  The  time  of  the  gentleman  has  again  expired. 

(On  request  of  Mr.  Horton,  and  by  unanimous  consent.  Mr.  Mc- 
Closkey was  allowed  to  proceed  for  2  additional  minutes.) 

Mr.  Hortox.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  McCloskfa'.  T  yield  to  the  gentleman  from  New  York. 

Mr.  Hortox.  Madam  Chairman.  T  think  the  question  that  was  posed 
by  the  gentleman  from  Massachusetts  (Mr.  Dkixan)  went  to  the  ques- 
tion of  what  can  we  do  without  a  transcript  in  the  event  we  want  to 
go  to  court  to  test  whether  or  not  the  meeting  should  have  been  closed  ? 
I  think  that  is  a  good  quest-ion.  The  answer  is  that  that  is  done  all  of 
the  time  now.  The  court  can.  in  camera,  examine  the  proceedings,  can 
get  the  minutes  of  the  meeting,  examine  them,  get  the  testimony  of 
those  who  were  present  by  whatever  means  are  available.  But  the 
onerous  requirement  of  having  a  transcript  it  seems  to  me  is  out  of 
order  insofar  as  the  type  of  meetings  we  are  talking  about  and  the  pub- 
lication  or  making  available  die  transcript. 

Mr.  McCloskey.  I  thank  the  gentleman. 

Mr.  Brooks.  Madam  Chairman,  I  move  to  strike  the  requisite  num- 
ber  of  words,  and  I  ruse  in  opposition  to  the  amendment  to  the  amend- 
ment in  the  nature  of  a  substitute. 
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(Mr.  Brooks  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Brooks.  Madam  Chairman,  the  requirement  that  the  Govern- 
ment agencies  keep  a  transcript  of  their  closed  meeting  follows  very 
closely  the  procedures  of  many  congressional  committees.  T  sec  no  rea- 
son why  a  Government  agency  could  not  keep  a  transcript  through 
equipment  that  my  9-year-old  boy  has  and  can  operate.  It  does  not 
take  any  special  talent  as  equipment. 

In  my  opinion  it  is  just,  the  desire  to  keep  permanently  secret  these 
Government  activities  of  these  agencies.  But  I  say.  Madam  Chairman, 
that  just  because  a  meeting  is  closed  is  no  reason  that  an  official  record 
of  the  business  could  not  be  and  should  not  be  kept.  The  decision  to 
close  the  meeting  may  well  have  been  made  at  an  earlier  meeting  and 
if  that  is  later  reversed,  then  it  is  imperative  that  a  transcript  be  avail- 
able if  the  aims  of  any  "sunshine"  legislation  are  to  be  met. 

Mr.  Fascell.  Madam  Chairman,  I  move  to  strike  the  requisite  num- 
ber of  words,  and  I  rise  in  opposition  to  the  amendment  to  the  amend- 
ment in  the  nature  of  a  substitute. 

Madam  Chairman,  the  one  government  in  the  world  that  deals  with 
transcripts  is  the  Congress  of  the  United  States.  I  will  say  to  my  dis- 
tinguished colleague,  the  gentleman  from  California  (Mr.  McClos- 
key).  We  probably  have  more  transcripts  around  here  than  any  place 
else  in  the  world  and  it  is  a  darned  good  thing  that  we  do.  I  will  tell 
the  Members,  because  we  would  not  know  what  was  going  on  if  we  did 
not  have  the  transcripts. 

I  think  it  would  be  very  helpful  for  every  agency  downtown,  instead 
of  having  somebody  keep  minutes  that  simply  say  that  they  met  and 
then  the  meeting  was  adjourned,  that  there  bo  a  transcript  made  so 
that  we  would  know  what  was  going  on. 

It  seems  to  me  it  is  very  sensible  for  a  government  agency  to  have  an 
official  record  of  its  actions  in  the  nature  of  a  transcript,  even  if  it  is 
locked  up  in  its  safe.  Somewhere  there  ought  to  be  an  official  record  of 
the  transaction  of  the  business  of  a  body  of  our  Government  that  deals 
with  the  lives  of  millions  of  people.  There  ought  to  be  that  transcript 
somewhere.  To  say  that  the  mere  keeping  of  minutes  is  a  sufficient  sub- 
stitute is  to  beg  the  question. 

Let  us  talk  about  the  fear  that  has  been  expressed  that  in  some  way 
the  agency  is  going  to  be  dragged  into  court,  or  that  State  agencies  do 
not  now  require  transcript  keeping.  The  difference  in  the  State  agencies 
is  that  they  have  substantive  penalties.  They  can  undo  the  action  of 
the  agency  when  they  go  to  court.  No  such  penalty  is  provided  in  this 
bill. 

The  critical  issue  is  the  public's  right  to  know.  How  does  a  transcript 
come  to  play  in  that,  and  is  the  fear  real  that  in  some  way  some  person 
with  derogatory  information  might  get  that  information  out  ?  The 
answer  is,  "No."  Why  is  that  ? 

The  plaintiff  has  the  burden  of  proving  his  lawsuit  that  the  agency 
meeting  was  improperly  closed  to  start  with.  He  has  that  burden.  The 
relief  that  is  granted  under  this  bill,  which  is  that  information  which 
should  be  released  will  be  released.  But  the  protection  in  the  bill  that 
is  provided  here  is  ample  and  adequate  to  allay  the  fears  that  have 
been  expressed,  because  it  says  that  the  judge  can  only  release  that 
information  which  should  be  made  public.  Any  information  which 
would  be  properly  withheld  under  one  of  the  classifications  or  exemp- 
tions in  the  bill,  the  judge  would  have  no  right  to  release. 
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We  cannot  be  held  responsible  for  leaks  in  the  agencies,  if  there  is  a 
fear  that  the  stuff  is  going  to  get  out.  It  is  getting  out  now — the  individ- 
ual Members'  copies  of  the  minutes,  documents,  and  papers.  The  tran- 
script, whether  it  exists  or  not,  is  not  going  to  solve  the  problem  down- 
town. It  is  not  going  to  give  them  any  more  or  less  protection. 

The  issue  that  is  involved  is  that  without  the  transcript  the  judge 
cannot  really  make  a  determination  whether  the  plaintiff  is  entitled  to 
his  rights  under  this  bill.  What  does  he  get  when  he  gets  all  of  it?  What 
does  he  get  out  of  it  ?  Do  the  Members  know  what  he  gets  ?  He  gets  the 
information  which  the  public  should  have  had  in  the  first  place.  Why 
deny  him  that  right  ?  The  whole  purpose  of  the  pending  amendment 
is  simply  to  do  away  with  the  transcripts,  to  make  it  absolutely  almost 
impossible  that  any  citizen  of  the  United  States  would  have  the  right 
ever  to  say,  "I  think  that  meeting  was  improperly  closed.  There  is  some 
information  there  which  should  have  been  made  public."  The  court 
might  say,  "There  is  something  there  that  ought  to  be  made  public.*' 
If  it  was  not  classified  under  this  bill  or  some  other  law,  the  judge 
could  release  it.  But  if  under  this  law  it  is  properly  exempted,  or  under 
some  other  law  it  is  properly  withheld,  the  judge  has  no  discretion  to 
release  that  information.  The  only  information  he  can  release  is  that 
information  which  should  have  been  made  public  in  the  first  instance. 
And  the  plaintiff,  the  citizen,  had  to  go  to  all  of  the  trouble  to  bring 
that  suit.  Xow  the  gentleman  wants  to  deny  him  with  this  amendment 
the  right  to  the  transcript.  He  wants  to  deny  to  the  Government  and 
to  the  Congress  the  official  record,  which  could  be  kept  locked  up  in  the 
Government's  safe,  never  to  be  seen  by  anybody  unless  in  some  way 
they  have  violated  the  law. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

(At  the  request  of  Mr.  Evans  of  Colorado,  and  by  unanimous  con- 
sent, Mr.  Fascell  was  allowed  to  proceed  for  2  additional  minutes.) 

Mr.  Evans  of  Colorado.  Madam  Chairman,  will  the  gentleman 
yield? 

Mr.  Fascell.  I  will  be  glad  to  yield  to  the  gentleman  from  Colorado. 

Mr.  Evans  of  Colorado.  I  thank  the  gentleman  for  yielding. 

One  thing  that  concerns  me  is  the  comment  that  the  gentleman  made 
about  some  citizen's  rights  being  adversely  affected  in  a  private  meet- 
ing and  not  being  able  to  prove  whether  or  not  the  meeting  should  or 
should  not  have  been  private  unless  he  has  got  a  transcript.  It  seems 
to  me  that  correctness  of  the  privacy  of  the  meeting  is  determined  by 
the  action  taken,  that  is,  the  ultimate  action  taken.  'What  conversation 
went  into  the  ultimate  action  that  was  taken  is  something  else  again, 
and  T  am  a  little  concerned  about  feeling  that  the  conversations  be- 
ll ind  the  action  are  going  to  be  the  things  that  measure  whether  or 
not  the  action  taken,  of  which  he  complains,  was  wrong  to  be  taken 
in  a  private  meeting. 

Mr.  Fascell.  Madam  Chairman,  I  can  say  this  to  the  gentleman: 
that  the  only  way  we  can  ever  make  the  determination  is  for  the 
plaintiff  to  bring  a  lawsuit  and  the  judge  to  make  a  decision.  The 
court  is  going  to  have  to  make  that  decision.  If  the  transcript  is  avail- 
able, the  judge  sees  it  "in  camera"  and  then  decides  whether  the  tran- 
script or  any  part  of  it  is  properly  withholdable.  If  it  is,  it  is  not 
released.  If  he  decides  the  information  was  improperly  withheld,  he 
has  the  discretion  to  release  the  information  which  should  have  been 
made  public  in  the  first  instance  or  he  can  issue  an  injunction  against 
the  agency. 
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The  Chairman-.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  New  York  (Mr.  Horton)  to  the  amendment  in  the 
nature  of  a  substitute  offered  by  the  gentleman  from  Alabama  (Mr. 
Flowers). 

The  question  was  taken ;  and  the  Chairman  announced  that  the  noes 
appeared  to  have  it. 

RECORDED  VOTE 

Mr.  Horton.  Madam  Chairman,  I  demand  a  recorded  vote. 
A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — ayes  201, 
noes  103,  not  voting  38,  as  follows : 


[Roll  Xo.  562] 
AYES— 201 


Abdnor 

Duncan,  Tenn. 

Kelly 

Adams 

du  Pont 

Ketchum 

Anderson,  111. 

Eckhardt 

Kindness 

Andrews,  N.C. 

Edwards,  Ala. 

Krueger 

Andrews,  X.  Dak. 

English 

LaFalce 

Archer 

Erlenborn 

Lagomarsino 

Armstrong 

Eshleman 

Latta 

xYshbrook 

Evans,  Colo. 

Lent 

Ashley 

Fary 

Levitas 

Beard,  Tenn. 

Fenwick 

Lloyd,  Tenn. 

Bell 

Findley 

Lott 

Biaggi 

Fish 

Lujan 

Bi  ester 

Flynt 

Lundine 

Boggs 

Foley 

McClory 

Bo  wen 

Forsythe 

McCloskey 

Breckinridge 

Frenzel 

McCollister 

Brinkley 

Frey 

McCormack 

Broomfield 

Gaydos 

McDade 

Brown,  Mich. 

Ginn 

McEwen 

Brown,  Ohio 

Goldwater 

McKay 

Broyhill 

Goodling 

McKinney 

Buchanan 

Gradison 

Madigan 

Burgener 

Guyer 

Mahon 

Burke,  Fla. 

Haley 

Mann 

Burelson,  Tex. 

Hall,  Tex. 

Martin 

Butler 

Hammerschmidt 

Mathis 

Byron 

Hanley 

Michel 

Carter 

Harsha 

Mikva 

Cederberg 
Chappell 

Hays,  Ohio 

Milford 

Heckler,  Mass. 

Miller,  Ohio 

Clancy 

Hefner 

Mills 

Clausen,  Don  H. 

Henderson 

Mitchell,  X.Y. 

Clawson,  Del. 

Hillis 

Mollohan 

Cochran 

Holland 

Montgomery 

Collins,  Tex. 

Holt 

Moore 

Conable 

Horton 

Moorhead,  Calif. 

Conlan 

Hubbard 

Mosher 

Coughlin 

Hungate 

Murphy,  111. 

Daniel,  Dan 

Hutchinson 

Murtha 

Daniel,  R.  W. 

Hyde 

Myers,  Ind. 

Davis 

Ichord 

Myers.  Pa. 

de  la  Garza 

Jarman 

Xatcher 

Delaney 

Jeffords 

Xedzi 

Derrick 

.Tenrette 

O'Brien 

Derwinski 

Johnson,  Pa. 

Passman 

Devine 

.Tones,  N.C. 

Pppper 

Dickinson 

Jones.  Okla. 

Pettis 

Downing,  Va. 
Duncan,  Oreg. 

Jordan 

Pickle 

Kasten 

Poage 
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Pritchard 

Shriver 

Treen 

Quie 

Shuster 

Ullman 

Quillen 

Sikes 

Van  Deerlin 

Railsback 

Skubitz 

Vander  Jagt 

Rees 

Slack 

Waggonner 

Regula 

Smith,  Nebr. 

Walsh 

Rhodes 

Snyder 

White 

Risenhoover 

Spence 

Whitehurst 

Roberts 

Stanton,  J.  William 

Whitten 

Robinson 

Steed 

Wilson,  Bob 

Runnels 

Steiger,  Wis. 

Wilson,  Tex. 

Ruppe 

Stephens 

Winn 

Ryan 

Taleott 

Wright 

Sarasin 

Taylor,  Mo. 

Wydler 

Satterfield 

Taylor,  N.C. 

Wylie 

Sehneebeli 

Teague 

Young,  Alaska 

Scbulze 

Tbone 

Young,  Tex. 

Sebelius 

Thornton 

Zablocki 
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Abzug 

Danielson 

Kazen 

Addabbo 

Dellums 

Kemp 

Alexander 

Dingell 

Keys 

Allen 

Dodd 

Koch 

Ambro 

Downey,  N.Y. 

Krebs 

Anderson.  Calif. 

Drinan 

Lehman 

Annunzio 

Early 

Lloyd,  Calif. 

Aspin 

Edgar 

Long,  La. 

AuCoin 

Edwards,  Calif. 

Long,  Md. 

Badillo 

Eilberg 

McDonald 

Bafalis 

Emery 

McFall 

Baldus 

Evans,  Ind. 

McHugh 

Baucus 

Fascell 

Madden 

Bauman 

Fisher 

Maguire 

Beard,  R.I. 

Fithian 

Matsunaga 

Bedell 

Flood 

Mazzoli 

Bennett 

Florio 

Meeds 

Bergland 

Flowers 

Melcher 

Bevill 

Ford,  Mich. 

Metcalfe 

Bingham 

Ford,  Term. 

Meyner 

Blanchard 

Fraser 

Mezvinsky 

Blouin 

Fuqua 

Miller,  Qallf. 

Boland 

Gibbons 

Mineta 

Boiling 

Oilman 

Minish 

Bonker 

Gonzalez 

Mink 

Brademas 

Grassley 

Mitchell,  Md. 

Breaux 

Green 

Moakley 

Brodhead 

Gude 

Moffett 

Brooks 

Hagedorn 

Moorhead,  Pa. 

Brown,  Oalif. 

Hall,  111. 

Morgan 

Burke,  Calif. 

Hamilton 

Moss 

Burke,  Mass. 

Hannaford 

Mottl 

Burlison,  Mo. 

Harkin 

Murphy,  N.Y. 

Burton.  Phillip 

Harrington 

Neal 

Carney 

Hams 

Nichols 

Oarr 

Hawkins 

Nix 

Cliisholm 

Haves.  Ind. 

Nolan 

Cleveland 

Hecliler,  W.  Va. 

Nowak 

Cohen 

Heinz 

Oberstar 

Collins,  111. 

Hicks 

Obey 

Conte 

Holtzman 

Ottinger 

Conyers 

Howard 

Patten,  N.J. 

Corman 

Howe 

Patterson,  Calif. 

Cornell 

Hughes 

Pattison,  N.Y. 

Cotter 

Jacobs 

Paul 

Crane 

Johnson,  Calif. 

Perkins 

1 )'  Amours 

Johnson,  Colo. 

Pike 

Daniels,  N.J. 

Kastenmeier 

Pressler 
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Preyer 

Price 

Randall 

Range  1 

Richmond 

Rinaldo 

Rodino 

Rogers 

Roncalio 

Rooney 

Rose 

Rosenthal 

Roush 

Rousselot 

Roybal 

Russo 

St  Germain 


Burton,  John 

Clay 

Dent 

Etech 

Evins,  Tenn. 

Fountain 

Giaimo 

Hansen 

Hubert 

Helstoski 

High  tower 

Hinshaw 


Santini 

Sarbanes 

Schener 

Sohroeder 

Seiberling 

Sharp 

Shipley 

Simon 

Smith,  Iowa 

Solarz 

Spellman 

Staggers 

Stark 

Steelman 

Stokes 

Studds 

Syinms 

NOT  VOTING — 38 

Jones,  Ala. 

Jones,  Tenn. 

Karth 

Landrum 

Leggett 

Litton 

O'Hara 

O'Neill 

Peyser 

Reuss 

Riegle 

Roe 

Rostenkowski 


Thompson 
Traxler 
Tsongas 
Udall 

Vander  Veen 

Vanik 

Vigorito 

Waxman 

Weaver 

Whalen 

AVirth 

Wolff 

Yates 

Yatron 

Young,  Fla. 


Sisk 

Stanton,  James  V. 

Steiger,  Ariz. 

Stratton 

Stuckey 

Sullivan 

Symington 

Wampler 

Wiggins 

Wilson,  C.  H. 

Young,  Ga. 

Zeferetti 


The  Clerk  announced  the  following  pairs : 

Mr.  Hubert  for,  with  Mr.  O'Neill  against. 

Mr.  Landrum  for,  with  Mr.  Dent  against. 

Mr.  Steiger  of  Arizona  for,  with  Mr.  Zeferetti  against. 

Mr.  Wampler  for,  with  Mr.  John  Burton  against. 

Mr.  Nedzi  and  Mr.  Mikva  changed  their  vote  from  "no"  to  "aye." 
Mr.  McDonald  and  Mr.  Rousselot  changed  their  vote  from  "aye" 
to  "no." 

So  the  amendment  to  the  amendment  in  the  nature  of  a  substitute 
was  agreed  to. 

The  result  of  the  vote  was  announced  as  above  recorded. 


AMENDMENT  OFFERED  BY  MR.  MOSS  TO  THE  AMENDMENT  IN  THE  NATURE 
OF  A  SUBSTITUTE  OFFERED  BY  MR.  FLOWERS 

Mr.  Moss.  Madam  Chairman,  I  offer  an  amendment  to  the  amend- 
ment in  the  nature  of  a  substitute. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Moss  to  the  amendment  in  the  nature  of  a  substi- 
tute offered  by  Mr.  Flowers  :  Page  19,  after  line  12,  add  to  section  5  the  follow- 
ing new  subsection : 

"(c)  Subsection  (d)  of  section  10  of  the  Federal  Advisory  Committee  Act  is 
amended  by  striking  out  the  first  sentence  and  inserting  in  lieu  thereof  the  fol- 
lowing: "Subsections  (a)  (1)  and  (a)  (3)  of  this  section  shall  not  apply  to  any 
portion  of  an  advisory  committee  meeting  where  the  President,  or  the  head  of 
the  agency  to  which  the  advisory  committee  reports,  determines  that  such  meet- 
ing may  be  closed  to  the  public  in  accordance  with  subsection  (c)  of  section  552b 
of  title  5,  United  States  Code"." 
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Mr.  Moss.  Madam  Chairman,  the  amendment  is  straightforward. 
It  would  cure  an  oversight  in  the  Federal  Advisory  Committee  Act. 
That  act  regulates,  among  other  things,  the  organization,  makeup,  and 
openness  of  the  many  advisory  committees  which  provide  information 
and  counsel  to  agencies  of  our  Government.  Unfortunately,  the  Fed- 
eral Advisory  Committee  Act  regulates  public  access  to  meetings  of 
public  advisors  to  agencies  pursuant  to  the  Freedom  of  Information 
Act,  an  act  designed  to  regulate  the  disclosure  of  documents. 

On  its  face,  this  is  an  inappropriate  cross-reference  in  that  act.  But 
it  was  required  when  the  Advisory  Committee  Act  was  passed  be- 
cause there  did  not  exist  at  that  time  a  measure  which  regulated 
meetings.  With  the  consideration  by  the  House  of  H.R.  11656.  this  is 
no  longer  the  case.  In  substance,  my  amendment  merely  provides  that 
the  carefully  crafted  standards  regulating  openness  of  meetings  con- 
tained in  the  sunshine  bill  will  be  made  applicable  to  Federal  advisory 
committees. 

I  understand  that  this  amendment  is  acceptable  to  the  committee  and 
I  yield  the  balance  of  my  time  to  the  Honorable  Bella  Abzug  for  the 
purpose  of  receiving  the  views  of  the  committee  on  this  matter. 

Mr.  Hortox.  Madam  Chairman,  will  the  gentleman  yield? 

Mr.  Moss.  I  yield  to  the  gentleman  from  New  York. 

Mr.  Horton.  Madam  Chairman,  the  gentleman  has  presented  the 
amendment  to  us,  and  I  have  gone  over  it.  The  minority  will  be  very 
happy  to  accept  the  amendment.  I  believe  it  improves  the  bill. 

Mr.  Moss.  Madam  Chairman,  I  thank  the  gentleman. 

Ms.  Abzug.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Moss.  I  yield  to  the  gentlewoman  from  New  York. 

Ms.  Abzug.  Madam  Chairman,  this  is  essentially  a  conforming 
amendment  which  would  reflect  in  the  Federal  Advisory  Committee 
Act  the  enactment  of  the  sunshine  bill. 

When  the  Advisory  Commitee  Act  was  enacted  in  1972.  we  did  not 
have  a  general  open  meeting  law.  As  a  result,  that  act  provided  that 
meetings  of  advisory  committees  were  to  be  governed  by  the  exemp- 
tions in  the  Freedom  of  Information  Act.  The  FOIA  exemptions, 
though,  are  designed  for  documents  rather  than  for  meetings,  and 
there  have  been  a  number  of  difficulties  arising  from  that  discrepancy. 
Xow  that  we  are  enacting  this  open  meeting  legislation,  which  contains 
exemptions  like  those  in  the  Freedom  of  Information  Act.  but  tailored 
especially  for  meetings,  we  should  apply  these  exemptions  to  the 
Advisory  Committee  Act  as  well.  That  is  exactly  what  this  amendment 
would  do,  and  I  am  pleased  to  support  it. 

Mr.  Flowers.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Moss.  I  yield  to  the  gentleman  from  Alabama. 

Mr.  Flowers.  Madam  Chairman,  the  gentleman  from  California 
(Mr.  Moss)  has  gone  over  this  amendment  with  us,  and  we  have 
absolutely  no  objection  to  it.  We  concur  in  the  amendment  and  are 
glad  to  accept  it. 

Mr.  Moss.  Madam  Chairman,  I  thank  the  gentleman  and  I  yield  back 
the  balance  of  my  time. 

The  Cttatrman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  California  (Mr.  Moss)  to  the  amendment  in  the  nature 
of  a  substitute  oftVred  bv  the  gentleman  from  Alabama  (Mr.  Flowers)  . 

The  amendment  to  the  amendment  in  the  nature  of  a  substitute  was 
agreed  to. 
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AMENDMENT  OFFERED  BY  MR.   MOORIIEAD  OF  CALIFORNIA   TO  THE  NA- 
TURE OF  A  SUBSTITUTE  OFFERED  BY  MR.  FLOWERS 

Mr.  Moorhead  of  California.  Madam  Chairman,  I  olfcr  an  amend- 
ment in  the  nature  of  a  substitute. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Moorhead  of  California  to  the  amendment  in  the 
nature  of  a  substitute  offered  by  Mr.  Flowers : 
On  page  12,  line  8,  delete  "by". 
On  page  12,  line  9,  delete  "any  person". 

Mr.  Moorhead  of  California.  Madam  Chairman,  the  bill  as  it  is 
presently  written  permits  any  person,  whether  that  person  has  an  in- 
terest or  not,  to  bring  legal  action  to  enforce  the  provisions  of  this 
legislation. 

Our  courts  in  this  country  are  already  tremendously  overcrowded. 
Under  the  normal  rule  and  under  the  present  law  in  this  country  per- 
taining to  courts,  in  all  actions  brought,  except  for  a  very  few  excep- 
tions, the  plaintiff  must  make  some  showing  of  specific  harm  to  his 
interests. 

There  are  certain  professional  litigators  in  this  country  who  love  to 
get  into  court  and  who  try  to  find  any  kind  of  excuse  to  get  into  court, 
whether  they  have  a  reason  for  going  to  court  or  not.  At  the  same 
time  we  have  people  who  are  failing  to  get  their  day  in  court  on  civil 
actions  and  who  are  delayed  from  month  to  month  because  of  over- 
crowding in  the  courts.  We  have  recently  had  a  situation  where  many 
of  the  criminal  defendants  in  the  country  who  were  indicted  had  to 
have  their  cases  dismissed  because  they  could  not  be  brought  to  court  on 
time. 

We  do  not  need  this  kind  of  delay  built  into  our  system.  I  think  it  is 
most  important  that  under  this  legislation  the  same  requirements  for 
going  to  court  should  prevail  as  would  prevail  in  any  other  kind  of 
action. 

This  amendment  would  simply  require  that  a  defendant  who  brought 
the  action  make  some  showing  that  he  has  been  hurt  in  some  way,  even 
though  very  slightly.  If  he  would  have  had  the  door  closed  on  him  or  if 
he  wanted  to  be  in  the  room  when  a  hearing  was  held  and  had  been 
kept  out  because  it  was  a  closed  meeting,  he  would  have  a  cause  of 
action,  but  a  person  who  was  nowhere  near  the  hearing  and  showed  no 
interest  in  it  would  not  have  a  cause  of  action. 

Madam  Chairman,  I  ask  that  the  amendment  be  adopted. 

Ms.  Abzug.  Madam  Chairman,  I  move  to  strike  the  last  word,  and 
I  rise  in  opposition  to  the  amendment. 

(Ms.  Abzug  asked  and  was  given  permission  to  revise  and  extend 
her  remarks.) 

Ms.  Abzug.  Madam  Chairman,  I  rise  in  opposition  to  the  amend- 
ment. The  sunshine  bill  is  designed  to  let  any  citizen  see  what  agencies 
are  doing  by  attending  their  meetings. 

This  bill  is  not  designed  for  the  benefit  of  those  who  are  parties  to 
agency  proceedings,  but  for  the  benefit  of  all  members  of  the  public 
who  want  to  know  what  the  agencies  are  doing  and  how  they  go  about 
making  the  decisions  that  affect  all  of  our  lives  so  pervasively.  We  can- 
not very  well  tell  our  constituents,  "We  are  giving  you  the  right  to 
attend  agency  meetings,  but  you  may  not  seek  redress  if  an  agency 
denies  you  that  right."  Unfortunately,  that  is  exactly  what  this 
amendment  would  do. 
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The  bill  before  you  does  not  allow  a  citizen  plaintiff  to  nullify  the 
substantive  action  taken  at  an  unlawfully  closed  meeting.  The  most 
that  he  can  get  is  access  to  the  transcript  of  the  meeting  and  a  court 
order  prohibiting  the  agency  from  closing  meetings  on  the  grounds  in 
question. 

This  concept  of  citizen  standing  is  not  a  new  one.  It  is  in  the  Free- 
dom of  Information  Act,  which  is  now  a  decade  old,  and  also  in  the 
Privacy  Act.  Those  who  have  suggested  that  the  standing  provisions 
contained  in  the  bill  raise  constitutional  questions  are  not  correct  in 
their  interpretation.  The  fact  that  the  statute  gives  any  person  the 
right  to  attend  an  agency  meeting  confers  standing  sufficient  to  satisfy 
the  constitutional  requirements  of  article  III. 

We  are  giving  any  member  of  the  public  the  right  to  attend  agency 
meetings.  To  say  the  very  least,  it  would  be  a  gross  misrepresentation 
and  a  cruel  hoax  on  our  part  to  at  the  same  time  prevent  those  to  whom 
this  right  is  given  from  taking  any  action  to  enforce  it. 

The  amendment  should  be  defeated. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  California  (Mr.  Moorhead)  to  the  amendment  in  the 
nature  of  a  substitute  offered  by  the  gentleman  from  Alabama  (Mr. 
Flowers). 

The  question  was  taken ;  and  the  Chairman  announced  that  the  noes 
appeared  to  have  it. 

RECORDED  VOTE 

Mr.  Moorhead  of  California.  Madam  Chairman,  I  demand  a  re- 
corded vote. 

A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — ayes  134, 
noes  258,  not  voting  40,  as  follows : 


[Roll  No.  563] 
AYES— -134 


Abduor 

Clawson,  Del 

Hays,  Ohio 

Anderson,  111. 

Cochran 

Hefner 

Andrews,  N.C. 

Collins,  Tex. 

Hillis 

Andrews, 

Conable 

Holt 

N.  Dak. 

Conlan 

Horton 

Archer 

Daniel,  Dan 

Hutchinson 

Armstrong 

Daniel,  R.  W. 

Hyde 

Ashbrook 

Davis 

Tchord 

Ashley 

Devine 

Jarnian 

Bell 

Dickinson 

Jenrette 

Bowen 

Downing,  Va. 

Johnson,  Pa. 

Brinkley 

Duncan,  Oreg. 

Jones,  N.C. 

Broomfield 

Edwards,  Ala. 

Kazen 

Brown,  Mich. 

Emery 

Kelly 

Brown,  Ohio 

Erlenborn 

Kemp 

Broyhill 

Forsythe 

Ketchum 

Burgener 

Gaydos 

Kindness 

Burke,  Fla. 

Ginn 

Lagomarsino 

Burleson,  Tex. 

Goldwater 

Latta 

Butler 

Goodling 

Lent 

Byron 

Guyer 

Lott 

Carter 

Hagedorn 

Lujan 

Cederberg 

Haley 

McClory 

Chappell 

Hall,  Tex. 

McCloskey 

Clancy 

Hammer- 

McCollister 

Clausen, 

schmldt 

McDonald 

Don  H. 

Harsha 

McEwen 

685 


McKay 

Martin 

Ma  this 

Michel 

Milford 

Miller,  Ohio 

Mills 

Mollohan 

Montgomery 

Moore 

Moorhead, 

Calif. 
Murtha 
Myers,  Ind. 
O'Brien 
Passman 
Pettis 
Pickle 
Poage 
Quie 


Regula 

Roberts 

Robinson 

Rousselot 

Runnels 

Ruppe 

Satterfield 

Schneebeli 

Schuize 

Sebelius 

Shipley 

Shriver 

Shuster 

Sikes 

Skubitz 

Slack 

Smith,  Nebr. 

Snyder 

Spence 

Stanton,  J.  William 


Mo. 
N.C. 


Talcott 

Taylor. 
Taylor, 
Teague 
Treen 
Ullman 
Vander  Jagt 
Waggonner 
White 
Whitelmrst 
Whitten 
Wilson,  Bob 
Winn 
Wydler 
Wylie 

Young,  Alaska 
Young,  Fla. 


Abzug 

Adams 

Addabbo 

Alexander 

Allen 

Ambro 

Anderson,  Calif. 

Annunzio 

Aspin 

AuCoin 

Badillo 

Bafalis 

Baldus 

Baucus 

Bauman 

Beard,  R.I. 

Beard,  Tenn. 

Bedell 

Bennett 

Bergland 

Bevill 

Biaggi 

Biester 

Bingham 

Blanchard 

Blouin 

Boggs 

Boland 

Boiling 

Bonker 

Brademas 

Breaux 

Breckinridge 

Brodhead 

Brooks 

Brown,  Calif. 

Buchanan 

Burke,  Calif. 

Burke.  Mass. 

Burlison,  Mo. 

Burton,  Phillip 

Carney 

Carr 

Chisholm 
Cleveland 
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Cohen 

Collins,  111. 

Conte 

Conyers 

Corman 

Cornell 

Cotter 

Coughlin 

Crane 

D' Amours 

Daniels,  N.J. 

Danielson 

de  la  Garza 

Delaney 

Deliunis 

Derrick 

Derwinski 

Diggs 

Dingell 

Dodd 

Downey,  N.Y. 
Drinan 

Duncan,  Tenn. 
du  Pont 
Early 
Eckhardt 
Edgar 

Edwards,  Calif. 

Eilberg 

English 

Evans,  Colo. 

Evans,  Ind. 

Fary 

Fascell 

Fen  wick 

Findley 

Fish 

Fisher 

Fithian 

Flood 

Florio 

Flowers 

Flynt 

Foley 

Ford,  Mich. 


Ford,  Tenn. 

Eraser 

Frenzel 

Frey 

Fuqua 

Giaimo 

Gibbons 

Gilman 

Gonzalez 

Gradison 

Grassley 

Green 

Gude 

Hall,  111. 

Hamilton 

Hanley 

Hannaford 

Harkin 

Harrington 

Harris 

Hayes,  Ind. 

Hechler,  W.  Va. 

Heckler,  Mass. 

Heinz 

Hicks 

Holland 

Holtzman 

Howard 

Howe 

Hubbard 

Hughes 

Hungate 

Jacobs 

Jeffords 

Johnson,  Calif. 

Johnson,  Colo. 

Jones,  Okla. 

Jordan 

Kasten 

Kastenmeier 

Keys 

Koch 

Krebs 

Krueger 

LaFalce 
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Leggett 

Myers,  Pa. 

Sarasin 

Lehman 

Natcher 

Sarbanes 

Levitas 

Neal 

Scheuer 

Lloyd,  Calif. 

Nedzi 

Schroeder 

Lloyd,  Tenn. 

Nichols 

Seiberhng 

Long,  La. 

Nix 

bnarp 

Long,  Md. 

Nolan 

Simon 

Lundine 

Nowak 

femith,  Iowa 

McCormack 

Oberstar 

Solarz 

McDade 

Obey 

Spellman 

Met  all 

Ottinger 

Staggers 

MCMUgO 

Fatten,  N.J. 

Stark 

McKinney 

Patterson,  Calif. 

Steed 

Madden 

Pattison,  N.Y. 

Steelman 

Madigan 

Paul 

Steiger,  Wis. 

Maguire 

Pepper 

Stokes 

Mahon 

Perkins 

Studds 

Mann 

Pike 

Symms 

Matsunaga 

Pressler 

Thompson 

Mazzoli 

Preyer 

Thone 

Meeds 

Price 

Thornton 

Melcher 

Pritchard 

Traxler 

Metcalfe 

Quillen 

Tsongas 

Meyner 

Railsback 

Udall 

Mezvinsky 

Randall 

Van  Deerlin 

Mikva 

Rees 

Vander  Veen 

sillier,  Calir. 

Richmond 

Vanik 

Mineta 

Rinaldo 

Vigorito 

Minish 

Risenhoover 

\\  aish 

Mink 

Rodino 

Waxman 

Mitchell,  Md. 

Rogers 

Weaver 

^fUnV,  nil        AT  AT 

Mitcheu, 

Roncalio 

\>  naien 

Moakley 

Rooney 

wnson,  xi 

Moffett 

Rose 

Wilson,  Tex. 

Moorhead,  Pa. 

Rosenthal 

Wirth 

Morgan 

Roush 

vv  oin 

lllvollcl 

Rovbnl 

Wright 

Moss 

Russo 

Yates 

Mottl 

Ryan 

Yatron 

Murphy,  111. 

St  Germain 

Young.  Tex. 

Murphy,  N.Y. 

Santini 

Zablocki 

NOT  VOTING— 40 


Burton,  John 

Jones,  Ala. 

Sisk 

Clay 

Jones,  Tenn. 

Stanton,  James  V 

Dent 

Karth 

Steiger,  Ariz. 

Esch 

Landrum 

Stephens 

Eshleman 

Litton 

Stratton 

Evins,  Tenn. 

O'Hara 

Stuckey 

Fountain 

O'Neill 

Sullivan 

Hansen 

Peyser 

Symington 

Hawkins 

Rangel 

Wampler 

Hebert 

Reuss 

Wiggins 

Ilelstoski 

Rhodes 

Young,  Ga. 

Henderson 

Riegle 

Zeferetti 

Hightower 

Roe 

Hinshaw 

Rostenkowski 

The  Clerk  announced  the  following  pairs : 
On  this  vote : 

Mr.  Hebert  for,  with  Mr.  O'Neill  against, 
Mr.  Henderson  for,  with  Mr.  Dent  against. 
Mr.  Fountain  for,  with  Mr.  Zeferetti  against. 

So  the  amendment  to  the  amendment  in  the  nature  of  a  substitute  was 
rejected. 
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The  result  of  the  vote  was  announced  as  above  recorded. 
Mr.  Fuqua.  Madam  Chairman,  I  move  to  strike  the  last  word. 
(Mr.  Fuqua  asked  and  was  driven  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Fuqua.  Madam  Chairman,  as  one  of  the  cosponsors  of  the  Gov- 
ernment in  the  Sunshine  Act.  I  want  to  say  what  great  personal  pride 
I  feel  in  witnessing  this  debate  today. 

My  home  State  of  Florida  orginated  government  in  the  sunshine 
more  than  a  decade  ago  and  the  results  have  been  spectacular.  People 
feel  more  confidence  in  their  decisionmakers  and.  consequently,  have 
more  confidence  in  the  decisions  that  are  finally  reached. 

TVe  need  this  concept  at  the  national  level  and  we  need  it  now. 
Watergate  and  other  events  of  the  last  few  years  have  shown  drama- 
tically the  need  for  openness  in  government.  For  far  too  long  impor- 
tant decisions  affecting  the  lives  of  all  Americans  have  been  made 
behind  closed  doors.  This  is  not  the  way  to  run  a  democracy. 

"When  administrative  and  executive  agency  decisions  are  reached, 
the  people  have  a  right  to  know  what  alternatives  were  considered  and 
rejected,  what  pressures  were  applied  by  different  interest  groups  and 
the  reasoning  behind  the  decision.  Then,  and  only  then,  can  we  truly 
expect  people  to  believe  in  these  decisions. 

Tn  many  important  ways,  our  lives  are  affected  by  bureaucratic 
edicts.  The  people  must  have  confidence  in  these  edicts  and  in  the  way 
they  were  developed.  This  cannot  occur  when  no  one  knows  the  decision- 
making processes  involved. 

The  bill  we  are  debating  today  makes  ample  room  for  those  few 
exceptions  when  privacy  at  a  meeting  is  required.  But  closed  door 
meetings  must  be  the  exception  and  never  the  general  rule. 

We  have  made  great  strides  in  opening  up  House  and  Senate  com- 
mittee meetings  as  well  as  opening  up  the  Democratic  caucuses.  The 
standards  we  have  applied  to  ourselves  have  worked  well  and  should  be 
applied  throughout  the  Federal  Government. 

People  all  across  this  Xation  have  lost  confidence  in  their  Govern- 
ment. We  can  help  restore  that  confidence  by  our  actions  today.  The 
Senate  acted  in  a  very  responsible  manner  when  they  unanimously 
passed  sunshine  legislation  and  now  it  is  the  turn  of  the  House  of 
Representatives  to  show  the  American  people  our  commitment  to 
openness  in  Government. 

Faith  of  a  people  in  their  Government  is  the  cornerstone  of  a  democ- 
racy. Public  policy  determined  after  public  discussion  of  the  issues  is 
one  of  the  precepts  upon  which  that  faith  is  based  and  we  are  all 
accountable  today  for  our  actions  in  maintaining  and  enlarging  open- 
ness in  Government. 

AMENDMENT  OFFERED  BY  MR.  LATTA  TO  THE  AMENDMENT  IX  THE  NATURE 
OF  A  SUBSTITUTE  OFFERED  BY  MR.  FLOWERS 

Mr.  Latta.  Madam  Chairman,  I  offer  an  amendment  to  the  amend- 
ment in  the  nature  of  a  substitute. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Latta  to  the  amendment  in  the  nature  of  a  sub- 
stitute offered  by  Mr.  Flowers :  Page  18,  line  18,  after  "given"  strike  the  period 
and  insert  " ;  but  it  shall  not  include  requests  for  information  on  or  status 
reports  relative  to  any  matter  or  proceeding  covered  by  this  subchapter." 
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(Mr.  Latta  asked  and  was  given  permission  to  revise  and  extend 
his  remarks. 

Mr.  Flowers.  Madam  Chairman,  will  the  gentleman  yield  ? 
Mr.  Latta.  I  yield  to  the  gentleman  from  Alabama. 
Mr.  Flowers.  Madam  Chairman,  the  gentleman  from  Ohio  has 
gone  over  the  amendment  with  this  Member.  I  think  it  would  perhaps 
help  out  in  the  legislation. 

I  think  that  the  problem  might  arise  from  someone's  reading  of  the 
term  in  the  first  two  subparagraphs  of  subsection  557(d)(1).  It 
might  be  well  to  revise  the  definition  of  ex  parte  communication,  to 
alleviate  the  situation. 

Ms.  Abzug.  Madam  Chairman,  will  the  gentleman  yield  ? 
Mr.  Latta.  I  am  happy  to  yield  to  the  gentlewoman. 
Ms.  Abzug.  Madam  Chairman,  I  have  some  problem  with  this.  The 
language  used  here  is  "request  for  information." 

Now,  I  feel  "information"  is  a  very  broad  word.  I  thought  the  gentle- 
man was  addressing  himself  to  perfunctory  inquiries,  such  as  for  status 
reports  concerning  particular  proceedings.  The  word  he  has  used  might 
raise  a  lot  of  trouble  and  beyond  where  the  gentleman  really  wants  to 
go.  I  just  wondered  if  the  gentleman  recognizes  that  and  if  the  gentle- 
man did,  I  might  be  willing  to  take  this  language  to  conference  and 
there  confine  it  to  the  intent  of  the  gentleman  without  allowing  it  to  go 
all  over  the  lot. 

Mr.  Latta.  Madam  Chairman,  may  I  respond  to  the  gentlewoman.  I 
think  the  word  "information"  is  most  important  to  this  amendment  be- 
cause we  might  get  some  agency  or  department  downtown  very  nar- 
rowly construing  the  words  "status  report"  and  putting  their  own  in- 
terpretation on  it.  If  a  Member  of  Congress  calls  downtown  and  wants 
a  status  report  on  a  particular  matter,  they  might  put  a  very  narrow 
interpretation  on  it.  I  might  add  that  I  went  over  the  need  for  this 
amendment  when  I  discussed  the  rule  on  the  bill.  I  am  trying  to  keep 
a  door  open  so  that  we  can  get  information  from  a  department  or 
agency  without  prejudice. 

Mr.  Fascell.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Latta.  I  yield  to  the  gentleman  from  Florida. 

Mr.  Fascell.  Madam  Chairman,  I  can  appreciate  the  gentleman's 
concern  about  the  narrowness  of  the  phrase  "statu?  report" :  but  on  the 
other  hand,  the  question  of  the  broadness  or  liberality  of  the  word  "in- 
formation" on  the  other  side,  raises  a  question,  T  do  not  think  the  o-on- 
tleman  means  this.  This  is  the  reason  I  ask  this  question.  If  an  individ- 
ual wnnts  to  contact  a  member  of  the  Board  who  is  making  a  decision, 
in  the  middle  of  a  proceeding,  to  cret  information  on  that  decision,  that 
i^  not  covered  under  this  amendment?  The  crentleman  does  not  con- 
template making  legitimate,  under  the  law,  the  right  of  an  individual 
to  cret  to  the  decisionmaker  in  the  middle  of  a  proceeding  ? 

Mr.  Latta.  We  are  talking  about  ex  parte  communications. 

Mft  Fascell.  If  the  gentleman  will  vield  further,  T  might  make  a  call 
to  an  agency  even  though  lam  not  a  party  to  the  proceeding. 

Let  me  ask  this  qnostion.  TTnd^r  the  gentleman's  language,  would  it 
be  legal  for  me  to  go  to  the  jndge  and  say.  "Judge,  T  want  von  to  vote 
my  way  on  this  derision." 

M r.  L  \tta.  Abpolutelv  not. 

Mr.  F.\srr.LL.  That  i^  what  T  meant.  Would  it  be  lecral  for  anv  other 
Individual  to  call  that  judge? 
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Mr.  Latta.  Absolutely  not.  I  might  say  to  the  gentleman,  people  on 
this  side  and  on  that  side  working  on  the  bill,  drew  this  amendment 
with  the  understanding  it  would  apply  to  everybody  and  not  just  be 
limited  to  Members  of  Congress. 

Mr.  Fascell.  Madam  Chairman,  if  the  gentleman  will  yield  further, 
what  the  gentleman  from  Ohio  has  in  mind  is  that  routine  inquiries 
going  to  agencies  saying,  "What  is  the  situation  ?  What  is  going  on  ? 
How  long  is  it  going  to  take  V 

This  amendment  makes  it  clear  that  kinds  of  inquiries  would  not  be 
prevented  and  would  not  have  to  be  put  on  the  record,  but  any  inquiry 
which  would  or  could  reasonably  be  considered  as  affecting  or  attempt- 
ing to  affect  the  decisionmakers'  decision  would  be  put  on  the  record  I 

Mr.  Latta.  That  is  correct. 

Mr.  Fascell.  Thus  any  ex  parte  communications  which  attempt  to 
influence  the  decisionmaker  would  not  be  exempt  under  your  language  : 
is  that  the  intent  ? 

Mr.  Latta.  That  is  what  I  intend. 

Mr.  Horton.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  Latta.  I  yield  to  the  gentleman  from  New  York. 

Mr.  Horton.  Madam  Chairman,  I  have  been  over  the  language  the 
gentleman  from  Ohio  has  submitted  and  we  feel  it  wTould  be  helpful  and 
we  accept  it. 

The  Citatrmax.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Ohio  (Mr.  Latta)  to  the  amendment  in  the  nature  of 
a  substitute  offered  by  the  gentleman  from  Alabama  (Mr.  Flowers)  . 

The  amendment  to  the  amendment  in  the  nature  of  a  substitute  was 
agreed  to. 

AMENDMENT  OFFERED  BY  MR.  MC  CLOSKEY  TO  THE  AMENDMENT  IN  THE 
NATURE  OF  A  SUBSTITUTE  BY  MR.  FLOWERS 

Mr.  McCloskey.  Madam  Chairman.  I  offer  an  amendment  to  the 
amendment  in  the  nature  of  a  substitute. 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  McCloskey  to  the  amendment  in  the  nature  of  a 
substitute  offered  by  Mr.  Flowers :  On  page  4,  strike  line  10  and  everything  that 
follows  through  line  13  and  insert  in  lieu  thereof  the  following : 

"(3)  disclose  matters  specifically  exempted  from  disclosure  by  statute  (other 
than  section  552  of  this  title)  provided  that  such  statute  (A)  requires  that  the 
matters  be  withheld  from  the  public,  or  (B)  establishes  particular  criteria  for 
withholding  or  refers  to  particular  types  of  matters  to  be  withheld. 

Amd  on  page  19,  strike  line  10  and  everything  that  follows  through  line  12  and 
insert  in  lieu  thereof  the  following : 

"(3)  specifically  exempted  from  disclosure  by  statute  (other  than  section  552b 
of  this  title)  provided  that  such  statute  (A)  requires  that  the  matters  be  withheld 
from  the  public,  or  (B)  establishes  particular  criteria  for  withholding  or  refers 
to  particular  types  of  matters  to  be  withheld  :". 

Mr.  McCloskey.  Madam  Chairman,  this  is  important  because  it  is 
the  sole  amendment  in  the  bill  which  amends  the  Freedom  of  Informa- 
tion Act,  I  would  like  to  outline  the  history  of  this  amendment's 
inclusion  in  the  bill. 

We  enacted  the  Freedom  of  Information  Act  Amendments  in  1974 
in  order  to  require  Government  agencies  to  disclose  information  which 
the  administration  then  in  power  was  wrongfully  withholding. 

In  the  case  of  the  FAA  versus  Robertson,  the  Supreme  Court  held 
that  Congress  had  not  intended  to  have  the  Freedom  of  Information 
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Act  apply  to  some  200  statutes  which  either  required  or  permitted  a 
Government  employee  to  keep  information  secret.  When  the  Sunshine 
Act  came  before  the  Subcommittee  on  Government  Operations,  we 
amended  it  to  require  that  only  if  a  statute  laid  down  specific  criteria 
for  the  withholding  of  information,  would  an  agency  be  permitted 
to  do  so. 

When  the  bill  went  before  the  Judiciary  Committee,  the  words  "or 
permitted''  were  added,  but  I  think  without  consideration  of  what  this 
caused.  Our  bill  was  intended  to  reverse  the  Robertson  case  and 
broaden  the  Freedom  of  Information  Act.  When  the  Judiciary  Com- 
mittee added  the  words  "or  permitted,"  the  new  language,  in  effect, 
broadened  the  exemption  to  allow  an  administrator  under  a  permissive 
secrecy  statute  to  keep  information  secret,  unless  the  statute  laid  out 
specific  criteria. 

What  I  have  done,  essentially,  in  this  amendment  is  to  merely  divide 
the  two  situations.  If  a  statute,  such  as  the  Census  Act,  requires  the 
Census  Administrator  to  keep  all  information  secret,  it  will  not  be 
subject  to  disclosure.  On  the  other  hand,  if  the  statute  merely  permits 
the  FAA  Administrator  to  exercise  discretion  as  to  whether  or  not 
information  shall  be  made  public,  without  specific  criteria,  as  to  how 
he  shall  exercise  that  discretion,  it  must  be  released  unless  the  Freedom 
of  Information  Act  provisions  permit  it  to  be  withheld. 

In  my  discussions  with  the  majority  side  of  the  Judiciary  Committee, 
I  understand,  they  are  willing  to  accept  this  amendment. 

Ms.  Abzug.  Madam  Chairman,  will  the  gentleman  yield  ? 

Mr.  McCloskey.  I  yield  to  the  gentlewoman  from  New  York. 

Ms.  Abzug.  Madam  Chairman,  I  have  a  great  deal  of  difficulty  with 
the  gentleman's  amendment  for  the  reason  that  it  was  he  who  proposed 
the  amendment  which  we  have  in  the  original  bill.  I  do  not  know  who 
or  what  changed  his  mind,  and  I  will  not  suggest  that  I  do,  except 
that  I  want  to  reassure  the  gentleman — I  have  some  idea — that  the 
question  of  confidentiality  of  the  census  and  patent  statute  is  protected 
under  our  present  language,  so  that  the  purpose  of  the  gentleman's 
amendment,  which  is  to  make  sure  that  the  recipient  is  instructed 
under  the  Freedom  of  Information  Act,  is  different. 

The  gentleman  is  now  setting  up  a  special  criteria  even  where  a 
statute  requires  withholding  of  information,  which  is  just  the  opposite. 

Is  that  not  clear?  The  gentleman  is  now  saying  that  we  cannot 
receive  the  information  unless  there  are  particular  criteria,  is  that 
correct  ?  If  not,  then  what  is  it? 

Mr.  McCloskey.  I  will  explain  what  I  am  trying  to  do  with  this 
amendment. 

The  Census  Administrator  receives  information  for  which  there  is  a 
specific  requirement  in  the  statute  that  it  be  kept  secret.  We  never 
intended,  when  a  person  is  required  to  keep  information  secret,  that 
suddenly  there  be  a  requirement  to  make  it  public  under  the  Freedom 
of  Information  Act.  So  if  a  statute  requires  that  all  census 
information  be  kept  secret,  we  do  not  intend  that  data  released  under 
the  FOJ  Act.  But  when  the  statute  makes  the  retention  of  information 
subject  to  an  Administrator's  discretion,  we  would  require  that  it  be 
subject  to  the  provisions  of  the  FOI  Act  unless  there  is  specific  criteria 
for  its  withholding.  It  strengthens  the  act  by  requiring  that  in  discre- 
tionary cases,  unless  a  statute  is  specific  about  what  data  can  be  with- 
held, it  shall  be  made  available  to  the  public  under  the  conditions  of 
the  Freedom  of  Information  Act. 
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Mr,  Fascell.  Madam  Chairman,  will  the  gentleman  yield? 

Mr.  McCloskey.  I  yield  to  the  gentleman  from  Florida. 

Mr.  Fascell.  I  thank  the  gent  Leman  for  yielding. 

The  language  in  the  bill  before  us  now  places  the  special  criteria 
of  I  nth  kinds  of  statutes,  one  where  it  is  mandatory,  and  one  where  it 
is  permitted.  What  the  gentleman's  amendment  does  now  is  simply 
require  the  special  criteria  on  permissive  statutes  and  not  on  the 
mandatory. 

The  Chairman.  The  time  of  the  gentleman  from  California  has 
expired'. 

(By  unanimous  consent,  Mr.  McCloskey  was  allowed  to  proceed  for 
2  additional  minutes.) 

Mr.  McCloskey.  If  I  could  yield  to  the  gentleman  from  Mas- 
sachusetts, who  is  on  the  Committee  on  Ways  and  Means,  I  think  this 
situation  will  be  resolved. 

After  we  adopted  this  amendment,  HEW  and  the  Department  of 
Commerce  came  to  us  and  said,  "Wait  a  minute.  If  your  amendment 
remains  as  is,  you  are  making  information  available  which  is  required 
by  statute  to  be  kept  confidential,  such  as  the  personal  information 
gathered  under  the  HEW  statute  or  the  data  collected  under  the 
census  statute.  In  fact,  there  would  be  one  law  saying  it  must  be  secret 
and  now  another  law  saying  it  must  be  made  public." 

Mr.  Burke  of  Massachusetts.  Madam  Chairman,  will  the  gentle- 
man yield? 

Mr.  McCloskey.  I  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Burke  of  Massachusetts.  I  thank  the  gentleman  for  yielding. 

I  understand  the  gentleman  received  a  letter  from  the  Under  Secre- 
tary of  HEW  concerning  the  impact  of  this  amendment  on  the  con- 
fidentiality of  information  concerning  private  individuals  under  the 
social  security  program  and  other  programs  administered  by  the 
Department.  Is  that  letter  correct  in  stating  that  the  amendment  has 
no  intention,  in  revising  exemption  3,  to  invalidate  certain  statutory 
provisions  administered  by  HEW  designed  to  protect  the  privacy 
of  personal  information  obtained  by  that  Department? 

Mr.  McCloskey.  That  is  true.  In  fact,  I  would  like  to  insert  that 
letter  from  HEW  in  today's  Extensions  of  Remarks  in  order  to  ex- 
plain this,  as  part  of  the  legislative  history. 

This  amendment  would  continue  to  protect  the  privacy  of  personal 
information  collected  under  these  executive  branch  programs  admin- 
istered by  HEW. 

Mr.  Burke  of  Massachusetts.  I  understand  that  can  be  put  in  the 
Record. 

Mr.  McCloskey.  I  will  put  it  in  the  Record. 

aIi*.  Burke  of  Massachusetts.  If  the  gentleman  will  yield  further, 
may  I  have  the  assurance  of  the  gentleman  that  he  will  insert  that 
letter  when  we  go  back  into  the  House? 

Mr.  McCloskey.  Yes;  I  will  insert  it  in  the  Record  today.  (The 
letter  appears  on  page  E4148  of  the  Record  of  July  28.  V 

The  Chairman.  The  time  of  the  gentleman  has  again  expired. 

(On  request  of  Mr.  Kindness,  and  by  unanimous  consent,  Mr. 
McCloskey  was  allowed  to  proceed  for  2  additional  minutes.) 

Mr.  Kindness.  Madam  Chairman,  will  the  gentleman  yield? 


1  See  p.  723,  infra. 
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Mr.  McCloskey.  I  yield  to  the  gentleman  from  Ohio. 

Mr.  Kindness.  I  thank  the  gentleman  for  yielding. 

Is  the  effect  of  this  amendment  intended  to  be  directed  specifically 
to  the  language  in  section  552  of  this  title,  which  reads  that  the  meet- 
ing can  be  closed  if  the  subject  matter  would  disclose  matters  specif- 
ically exempted  from  disclosure  b}7  statute  other  than  this  section. 

Mr.  McCloskey.  Yes.  The  reason  is  that  we  have  deliberately  made 
many  of  the  Freedom  of  Information  Act  exemptions  identical  to  the 
Sunshine  Act  exemptions.  But  we  wanted  to  make  sure  that  when  we 
excluded  matters  in  the  Sunshine  Act  we  did  not  include  them  under 
the  Freedom  of  Information  Act.  It  required  the  cross  referencing  of 
these  exemptions  between  the  two  statutes. 

Mr.  Kindness.  If  the  gentleman  will  yield  further,  could  this  pos- 
sibly have  the  effect  of  being  interpreted  as  meaning  that  we  cannot 
close  a  meeting  if  it  covers  subject  matter  that  is  covered  by  one  of 
section  552  exemptions  in  the  Sunshine  bill  ? 

At  least  I  read  it  as  possibly  being  interpreted  that  way,  so  it  is  a 
conundrum  and  we  might  be  going  around  in  circles. 

Mr,  McCloskey.  That  is  a  complicated  question.  I  honestly  do  not 
know  the  answer. 

Mr.  Kindness.  I  certainly  have  great  misgivings  on  account  of  that 
possible  interpretation. 

Mr.  McCloskey.  A  meeting  cannot  be  closed  except  by  the  criteria 
that  are  specified  in  the  Sunshine  Act,  and  information  cannot  be 
made  available  under  the  Freedom  of  Information  Act  except  as 
specified  under  the  criteria  of  those  acts. 

Mr.  Flowers.  Madam  Chairman,  will  the  gentleman  yield? 

Mr.  McCloskey.  I  yield  to  the  gentleman  from  Alabama. 

Mr.  Flowers.  Madam  Chairman,  I  think  that  we  all  agree  with  the 
intent  of  the  gentleman  ,  but  I  will  say  to  the  gentleman  from  Cali- 
fornia (Mr.  McCloski:y)  that  I  think  what  we  have  in  his  amend- 
ment, though,  is  jnst  a  repetition  of  the  same  thing  in  more  words.  If 
it  is  permitted,  it  is  obviously  going  to  conform  with  the  statute  that 
sets  up  criteria.  The  permission  flows  from  the  criteria  in  the  statute. 

Mr.  McCloskey.  But,  Madam  Chairman,  what  the  gentleman  does 
not  recall  is  that  if  we  have  a  statute  that  requires  the  Census  Admin- 
istrator to  keep  matters  secret  and  it  just  says  generally.  "All  informa- 
tion received,"  that  does  not  set  specific  criteria  as  to  what  must  be 
kept  secret.  This  is  the  problem. 

We  do  not  want  to  exclude  the  statute  that  applies  to  HEW  or  the 
Census  Administration.  Yet,  by  the  present  language  in  the  Sunshine 
Act  we  did.  It  is  understandable  why  this  was  not  picked  up  in  the 
Committee  on  the  Judiciary,  because  the  members  of  the  committee 
were  really  examining  only  the  basic  issues  of  the  Sunshine  Act,  not 
the  Freedom  of  Information  Act. 

The  Chairman.  The  time  of  the  gentleman  from  California  (Mr. 
McCloskey)  has  expired. 

(On  request  of  Ms.  Abzug  and  by  unanimous  consent,  Mr.  McClos- 
key was  allowed  to  proceed  for  2  additional  minutes.) 

Ms.  Abzug.  Madam  Chairman,  will  the  gentleman  yield? 

Mr.  McCloskey.  I  yield  to  the  gentlewoman  from  New  York. 

Ms.  Abzug.  Madam  Chairman,  there  is  a  certain  amount  of  confusion 
in  this  matter.  For  example,  the  gentleman  correctly  stated  that  we 
would  like  to  make  this  language  consistent  with  the  language  in  sec- 
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tion  552  of  the  Whole  title.  However,  there  are  both  similarities  and 
differences  in  the  existing  law  and  in  the  legislation  we  are  now  deal- 
ing with.  I  am  now  speaking  of  the  parenthetical  language  the  gentle- 
man would  have  added.  That,  if  added,  would  place  an  additional  bur- 
den on  this  act,  and  I  believe  it  would  create  a  lack  of  clarity. 

I  think  I  understand  the  gentleman's  intention.  Therefore,  what  T 
would  like  to  suggest,  if  I  may,  particularly  after  having  heard  the 
statement  of  my  colleague,  the  gentleman  from  Alabama  (Mr, 
Flowers)  is  that  we  sit  down  and  try  to  work  out  language  that  can  be 
accepted  in  conference. 

This  amendment  can  be  interpreted  in  four  different  ways,  and  it  has 
been  interpreted  in  different  ways  on  the  floor.  It  now  has  a  different 
interpretation  than  it  had  when  the  gentleman  first  offered  it.  I  would 
like  to  have  an  opportunity  for  us  to  deal  with  it,  but  I  do  not  believe 
we  can  do  it  on  the  floor/  We  cannot  redraft  the  amendment  at  this 
time. 

Mr.  McCloskey.  Madam  Chairman,  I  do  not  think  we  need  to 
redraft,  the  amendment,  but  I  do  think  that  we  need  to  understand  what 
it  means. 

It  seems  clear  to  me.  The  language  says  that  if  the  statute  requires 
that  information  be  secret  or  the  meeting  be  closed,  no  one  is  going  to  do 
otherwise.  But  if  the  statute  permits  a  meeting  to  be  open  or  closed  or 
if  it  permits  information  to  be  released  or  not  released,  then  the  admin- 
istrator of  an  agency  becomes  confused.  If  the  statute  is  only  permissive 
and  does  not  set  down  specific  criteria,  then  provisions  of  both  the 
Sunshine  Act  and  the  Freedom  of  Information  Act  will  apply.  This 
amendment  strengthens  both  acts. 

Ms.  Abzug.  Madam  Chairman,  there  are  some  differences  in  the  title 
now,  and  there  are  some  similarities,  as  there  are  in  the  amendment,  I 
will  grant  that.  There  are  similarities  and  differences  in  this  act. 

Madam  Chairman,  I  would  suggest  to  the  gentleman  that  he  with- 
draw the  amendment  so  that  we  can  deal  with  it  later  more  aptly. 

Mr.  McCloskey.  Madam  Chairman,  if  we  withdraw  the  amendment, 
the  Robertson  case  will  not  be  overruled.  That  is  the  point.  When  we 
adopted  my  amendment  in  committee,  its  purpose  was  to  overrule  the 
Robertson  case. 

Ms.  Abzug.  I  think  the  language  we  have  now  overrules  the  Robert- 
son case.  This  just  presents  a  new  qualification. 

Mr.  Fascell.  Madam  Chairman,  I  move  to  strike  the  requisite  num- 
ber of  words. 

Madam  Chairman,  I  would  like  to  get  this  matter  straight  in  my 
mind,  so  I  wish  the  gentleman  from  California  (Mr.  McCloskey) 
would  stay  right  where  he  is  so  he  can  answer  my  inquiry,  because  I 
am  having  a  little  problem  also. 

The  original  language  in  the  bill  of  the  Committee  on  Government 
Operations  read  that  section  552(b)(3)  of  title  V  was  amended  to 
read :  Subsection  (3.)  "required  to  be  withheld  from  the  public  by  any 
statute  establishing  particular  criteria  or  referring  to  particular  types 
of  information,"  and  the  gentleman  has  offered  that  as  an  amendment 
to  the  Freedom  of  Information  Act  to  undo  the  Robertson  case 
decision  ? 
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Mr.  McCloskey.  Madam  Chairman,  if  the  gentleman  will  yield, 
that  is  correct. 

Mr.  Fascell.  Then  the  Committee  on  the  Judiciary  came  along  and 
added  the  words,  "or  permitted,"  to  take  care  of  those  cases  where 
we  have  a  permissive  statute  having  authority  residing  in  the  Secre- 
tary but  not  mandated  by  the  Congress  % 

Mr.  McCloskey.  That  is  correct. 

Mr.  Fascell.  Therefore,  that  covered  both  questions ;  that  is  to  say, 
both  types,  where  the  Freedom  of  Information  Act  would  not  require 
information  to  be  made  public  where  it  was  required  or  permitted 
to  be  withheld ;  is  that  correct  ? 

Mr.  McCloskey.  That  is  correct. 

Mr.  Fascell.  Either  by  law  or  by  referring  to  particular  types  of 
information ;  is  that  correct  ? 
Mr.  McCloskey.  That  is  correct. 

Mr.  Fascell.  I  gather  that  what  the  gentleman  is  saying  is  that  the 
qualifying  clauses,  to  wit,  establishing  particular  criteria  or  referring 
to  particular  types  of  information  so  qualify  the  exemption  under  the 
Freedom  of  Information  Act  or  mandatory  statute  to  the  extent  that 
the  gentleman  or  somebody  feels  that  even  though  we  have  a  statute 
which  authorizes  an  agency  to  withhold  information,  the  language 
would  be  such  that  it  would  be  required  to  release  the  information. 
That  is  the  way  I  understand  the  gentleman's  argument. 

Therefore,  he  changes  this  around  through  the  present  amendment 
so  that  the  qualifying  amendment  only  applies  to  permissive  statutes, 
those  statutes  which  provide  permission  for  the  administrator:  is  that 
correct?  It  would  be  required  that  there  be  particular  criteria  or 
particular  types  of  information,  but  that  it  would  not  apply  to  manda- 
tory statutes ;  is  that  correct  ? 

Mr.  McCloskey.  That  is  correct. 

What  I  have  not  made  clear,  perhaps,  is  this:  This  is  my  amend- 
ment adopted  in  the  committee  unanimously,  but  before  the  committee 
heard  from  HEW  or  from  the  Census  Bureau. 

In  other  words,  we  went  too  far  in  requiring  all  mandatory  statutes 
of  secrecy  to  be  made  subject  to  the  Freedom  of  Information  Act.  We 
are  pulling  back  from  that  requirement  that  all  information  required 
now  to  be  secret  by  one  law  is  to  be  made  available  under  this  now  law. 
We  are  pulling  back  from  the  first  part  of  the  section. 

The  second  section  is  the  one  in  which  the  Committee  on  the  Judi- 
ciary added  the  words  "or  permitted."  They  brought  into  the  law  the 
very  decision  we  wanted  to  override  in  the  Robertson  case. 

What  we  have  done  is  to  prohibit  the  requirement  that  when  infor- 
mation is  required  to  be  made  secret,  we  do  not  need  to  apply  the 
Free/lorn  of  Information  Act  or  the  Sunshine  Act  to  those  laws. 

Mr.  Fascell.  How  are  Ave  going  to  be  governed  under  the  present 
language?  I  do  not  see  how,  under  the  gentleman's  amendment,  except 
in  the  particulars  which  I  have  stated. 

In  other  words,  the  way  the  amendment  reads  now,  whenever  there 
is  a  statute  which  mandates  that  information  can  be  withheld,  that 
is  it,  period.  When  it  is  withheld,  there  is  no  change  in  that  under 
the  bill  or  under  the  amendment. 

Mr.  McCloskey.  No,  no.  Under  the  bill  as  it  stands,  without  mv 
amendment  now,  the  statute  that  requires  information  to  be  held 


G95 


secret  has  to  have  particular  criteria  in  it  or  it  becomes  subject  to 
being  made  public. 

Mr.  Fascell.  The  gentleman  is  saying  that  what  happens  is  that 
the  basic  law  is  being  changed  by  the  qualifying  language;  is  that 
correct  ? 

Mr.  McCloskey.  That  is  correct. 

Mr.  Fascell.  The  gentleman  is  saying  that  all  laws  that  were 
passed,  that  have  previously  been  passed,  which  required  information 
to  be  withheld,  would  be  subject  to  the  requirement  here  so  that  if 
they  did  not  say  particular  classes  of  information  or  particular  cri- 
teria, that  would  modify  the  basic  law  and  would  make  all  the  infor- 
mation available? 

Mr,  McCloskey.  Yes;  in  this  country  there  are  about  200  of  these 
laws  that  the  Supreme  Court  referred  to,  and  unless  the  Court  ordered 
it  to  be  made  secret  and  set  particular  criteria  for  it  to  be  made  secret, 
then  by  this  amendment  we  are,  in  effect,  directing  the  Director  of  the 
Census  to  make  the  information  available,  even  though  there  is  a 
specific  law,  because  right  in  the  statute  there  is  a  requirement  for 
specific  criteria. 

Mr.  Fascell.  If  we  take  the  gentleman's  amendment  at  face  value, 
I  would  hope  it  says  what  he  says  it  does. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  California  (Mr.  McCloskey)  to  the  amendment  in 
the  nature  of  a  substitute  offered  by  the  gentleman  from  Alabama 
(Mr.  Flowers). 

The  question  was  taken;  and  the  Chairman,  being  in  doubt,  the 
Committee  divided,  and  there  were — ayes  34,  noes  35. 


Mr.  McCloskey.  Madam  Chairman,  I  demand  a  recorded  vote. 
A  recorded  vote  was  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — ayes  282, 
noes  112,  not  voting,  38,  as  follows  : 


RECORDED  VOTE 


[Roll  No.  564] 


AYES— 282 


Abduor 
Adams 
Alexander 
Allen 

Anderson,  111. 

Andrews,  N.C. 

Andrews,  N.  Dak. 

Annunzio 

Archer 

Armstrong 

Ashbrook 

Ashley 

Aspin 

AuCoin 

Bafalis 

Baldns 

Beard,  R.I. 

Beard,  Tenn. 

Bedell 

Bell 

Bennett 

Bergland 


Bevill 

Biester 

Blanchard 

Boggs 

Boland 

Bonker 

Bowen 

Brademas 

Breaux 

Brinkley 

Broomfield 

Brown,  Mich. 

Broyhill 

Buchanan 

Burgener 

Burke,  Fla. 

Burke,  Mass. 

Burleson,  Tex. 

Burlison,  Mo. 

Byron 

Carter 

Cederberg 


Chappell 
Clancy 

Clausen,  Don  H. 
Clawson,  Del 
Cleveland 
Cochran 
Cohen 

Collins,  Tex. 

Conable 

Conland 

Conte 

Cornell 

Cotter 

Coughlin 

Crane 

D'Amours 

Daniel,  Dan 

Daniel.  R.  W. 

Daniels,  N.J. 

Davis 

de  la  Garza 

Delaney 
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Derrick 

Jarman 

Pattison,  N.Y. 

Derwinski 

Jeffords 

Pepper 

Devine 

Jenrette 

Perkins 

Dickinson 

Johnson,  Colo. 
Johnson,  Pa. 

Pettis 

Dingell 

Pickle 

Dodd 

Jones,  N.C. 

Pressler 

Downey,  N.Y. 

Jones,  Okla. 

Price 

Downing,  Va. 

Kasten 

Pritchard 

Duncan,  Oreg. 

Kazeu 

Quie 

Duncan.  Tenn. 

Kelly 

Railsback 

du  Pont 

Kemp 

Randall 

Early 

Ketchum 

Rees 

Edgar 

Krebs 

Regula 

Edwards,  Ala. 

Krueger 

Risenhoover 

Emery 

LaFalce 

Roberts 

English 

Lagomarsino 

Robinson 

Erlenborn 

Latta 

Rodino 

Eshleman 

Leggett 

Rogers 

Evans.  Colo. 

Lent 

Rooney 

Evans,  Ind. 

Le  vitas 

Roush 

Fary 

Lloyd.  Calif. 

Rousselot 

Fenwick 

Lloyd,  Tenn. 

Runnels 

Fiudley 

Long.  Md. 

Ruppe 

Fish 

Lott 

Russo 

Fisher 

Lujan 

Santini 

Fit  hi  an 

McClory 

Sarasin 

Flood 

McCloskey 

Satterfield 

Florio 

McCollister 

Schneebeli 

Flowers 

McCormack 

Schulze 

Flynt 

McDade 

Sebelius 

Foley 

McDonald 

Seiberling 

Ford,  Tenn. 

McEwen 

Shipley 

Forsythe 

McFall 

Sh  river 

Frenzel 

McKay 

Shuster 

Frey 

McKinney 

Simon 

Gay dog 

Madden 

Skubitz 

Giaimo 

Madigan 

Slack 

Gilman 

Mahon 

Smith,  Iowa 

Ginn 

Mann 

Smith,  Nebr. 

Gold  water 

Mathis 

Snyder 

Gonzalez 

Mazzoli 

Spellman 

Gradison 

Meeds 

Spence 

Grassley 

Melcher 

Staggers 

Green 

Michel 

Stanton, 

Gude 

Mikva 

J.  William 

Guyer 

Milford 

Steiger.  Wis. 

Haley 

Mills 

Stephens 

Hall.  111. 

Mineta 

Symms 

Hall.  Tex. 

Minish 

Talcott 

Hamilton 

Mitchell,  N.Y. 

Taylor.  Mo. 

Ha  miner schmidt 

Moakley 

Taylor.  N.C. 

Hanley 

Moffett 

Teague 

Harris 

Mollohan 

Thone 

Harsh  a 

Montgomery 

Thornton 

Hayes,  Ind. 

Moore 

Traxler 

Hefner 

Moorhead,  Calif. 

Troen 

Heinz 

Morgan 

Ullman 

Iltiidorson 

Mosher 

Van  Deerlin 

ITillis 

Murphy.  Til. 

Vander  Jagt 

Holland 

Murphy,  N.Y. 

Vander  Veen 

Holt 

Martha 

Vanik 

llorton 

Myers,  Ind. 

Wasgonner 

Howe 

Myers,  Pa. 

Walsh 

Hubbard 

Natrher 

Whales 

Hughes 

Xeal 

White 

Hun  gate 

Xedzi 

CThitehurst 

Hyde 

Xichols 

Whitten 

Tohord 

OhoV 

Wilson.  Bob 

Jacobs 

O'Brien 

Winn 
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Wirth 
Wolff 
Wright 
Wydler 


Wylie 
Yates 
Yatron 

Young,  Alaska 


Young,  Fla. 
Zabloeki 


Abzug 

Addnbbo 

Ambro 

Anderson,  Calif. 

Badillo 

Baucns 

Bauman 

Biaggi 

Bingham 

Blouin 

Boiling 

Breckinridge 

Brodhead 

Brooks 

Brown,  Calif. 

Brown,  Ohio 

Burke.  Calif. 

Burton,  Phillip 

Butler 

Carney 

Carr 

Chisholin 

Collins,  111. 

Conyers 

Corman 

Danielson 

Dellums 

Diggs 

Drinan 

Eckhardt 

Edwards,  Calif. 

Eilberg 

Fascell 

Ford,  Mich. 

Fraser 

Fuqua 

Gibbons 

Goodling 


Burton,  John 
Clay 
Dent 
Esch 

Evins,  Tenn. 

Fountain 

Hansen 

Hubert 

Helstoski 

Hightower 

Hinshaw 

Jones,  Ala. 

Jones,  Tenn. 


NOES— 112 

Hagedorn 

Hannaford 

Harkin 

Harrington 

Hawkins 

Hays,  Ohio 

Hechler,  W.  Va. 

Heckler,  Mass. 

Hicks 

Holtzman 

Howard 

Hutchinson 

Johnson,  Calif. 

Jordan 

Kastenmeier 

Keys 

Kindness 

Koch 

Lehman 

Long,  La. 

Lundine 

McHugh 

Maguire 

Matsunaga 

Metcalfe 

Meyner 

Mezvinsky 

Miller,  Calif. 

Miller,  Ohio 

Mink 

Mitchell,  Md. 
Moorhead,  Pa. 
Moss 
Mottl 
Nix- 
Nolan 
Nowak 
Oberstar 

NOT  VOTING— 38 

Karth 

Landrum 

Litton 

Martin 

OHara 

O'Neill 

Peyser 

Reuss 

Rhodes 

Riegle 

Roe 

Rostenkowski 
Sikes 


Ot  tinge  r 

Passman 

Patten,  N.  J. 

Patterson,  Calif. 

Paul 

Pike 

Poage 

Preyer 

Quillen 

Rangel 

Richmond 

Rinaldo 

Roncalio 

Rose 

Rosenthal 
Roybal 

Ryan 

St  Germain 

Sarbanes 

Scheuer 

Schroeder 

Sharp 

Solarz 

Stark 

Steed 

Stokes 

Studds 

Thompson 

Tsongas 

Udall 

Vigorito 

Waxman 

Weaver 

Wilson,  C.  H. 

Wilson,  Tex. 

Young,  Tex. 


Sisk 

Stanton,  James  V. 

Stcelman 

Steiger,  Ariz. 

Stratton 

Stuckey 

Sullivan 

Symington 

Wampler 

Wiggins 

Young.  Ga. 

Zeferetti 


The  Clerk  announced  the  following  pairs 
On  this  vote : 

Mr.  Hubert  for,  with  Mr.  John  Burton  against. 
Mr.  Landrum  for,  with  Mr.  Riegle  against. 
Mr.  O'Neill  for,  with  Mr.  Clay  against. 
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Mr.  Symms  changed  his  vote  from  "no"  to  "aye." 
Mr.  Biaggi  and  Mr.  Rinaldo  changed  their  vote  from  "aye"  to  "no." 
So  the  amendment  to  the  amendment  in  the  nature  of  a  substitute 
was  agreed  to. 

The  result  of  the  vote  was  announced  as  above  recorded. 

AMENDMENT  OFFERED  BY  MR.  KINDNESS  TO  THE  AMENDMENT  IN  THE 
NATURE  OF  A  SUBSTITUTE  OFFERED  BY  MR.  FLOWERS 

Mr.  Kindness.  Madam  Chairman,  I  offer  an  amendment  to  the 

amendment  in  the  nature  of  a  substitute, 
The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Kindness  to  the  amendment  in  the  nature  of  a  sub- 
stitute offered  by  Mr.  Flowers :  On  page  2,  strike  lines  14-21  and  insert  the  fol- 
lowing in  lieu  thereof :  "  (1)  the  term  'agency'  means  : 

Board  for  International  Broadcasting ; 

Civil  Aeronautics  Board ; 

Commodity  Futures  Trading  Commission ; 

Consumer  Product  Safety  Commission  ; 

Equal  Employment  Opportunity  Commission  ; 

Export-Import  Bank  of  the  United  States  (Board  of  Directors)  ; 

Federal  Communications  Commission ; 

Federal  Election  Commission ; 

Federal  Deposit  Insurance  Corporation  (Board  of  Directors)  ; 
Federal  Farm  Credit  Board  within  the  Farm  Credit  Administration ; 
Federal  Home  Loan  Bank  Board ; 
Federal  Maritime  Commission ; 
Federal  Power  Commission ; 
Federal  Trade  Commission ; 

Harry  S.  Truman  Scholarship  Foundation  (Board  of  Trustees)  ; 
Indian  Claims  Commission ; 

Inter-American  Foundation  (Board  of  Directors)  ; 
Interstate  Commerce  Commission ; 
Legal  Services  Corporation  (Board  of  Directors ;) 
Mississippi  River  Commission ; 

National  Commission  on  Libraries  and  Information  Science; 
National  Council  on  Educational  Research  ; 
National  Council  on  Quality  in  Education ; 
National  Credit  Union  Board ; 

National  Homeownership  Foundation  (Board  of  Directors)  ; 
National  Labor  Relations  Board ; 
National  Library  of  Medicine  (Board  of  Regents)  ; 
National  Mediation  Board ; 

National  Science  Board  of  the  National  Science  Foundation ; 

National  Transportation  Safety  Board ; 

Nuclear  Regulatory  Commission ; 

Occupational  Safety  and  Health  Review  Commission : 

Overseas  Private  Investment  Corporation  (Board  of  Directors)  ; 

Railroad  Retirement  Board ; 

Renegotiation  Board : 

Tennessee  Valley  Authority  (Board  of  Directors)  ; 

Uniformed  Services  University  of  the  Health  Sciences  (Board  of  Regents)  ; 

U.S.  Civil  Service  Commission ; 

U.S.  Commission  on  Civil  Rights. 

U.S.  Foreign  Claims  Settlement  Commission ; 

U.S.  International  Trade  Commission  ; 

U.S.  Postal  Service  (Board  of  Governors)  ;  and 

U.S.  Railway  Association ; 

Mr,  Kindness  (during  the  reading).  Madam  Chairman,  I  ask  una- 
nimous consent  that  the  amendment  to  the  amendment  in  the  nature  of 
a  substitute  be  considered  as  read  and  printed  in  the  Record. 

The  Chairman.  Is  there  objection  to  the  request  of  the  gentleman 
from  Ohio  ? 
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There  was  no  objection. 

(Mr.  Kindness  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Kindness.  Madam  Chairman,  I  think  this  process  that  has  l>een 
worked  on  this  bill  has  been  a  very  good  example  of  improving  some 
legislation  so  that  it  really  reaches  the  point  of  being,  I  think,  the  best 
product  that  we  can  accomplish  in  the  area,  with  the  exception  of  the 
definition  of  "agency." 

On  page  2  of  the  bill,  the  current  language  defines  an  agency  in 
terms  of  those  bodies  called  "collegial"  bodies,  including  members 
appointed  by  the  President,  with  the  advice  and  consent  of  the  Senate ; 
but  we  do  not  really  know  what  that  includes  totally. 

Over  in  the  Senate,  the  report  of  the  committee  included  a  listing 
of  the  Boards  and  Commissions  that  would  be  within  the  scope  of 
coverage  of  the  bill  as  it  was  dealt  with  in  that  body. 

It  is  the  long  list  of  some  40-some  different  commissions  and  boards. 
I  suggest  that  this  is  an  occasion  when  we  are  taking  an  important 
step,  but  we  ought  to  know  exactly  what  we  are  doing  when  we  do  it. 
This  amendment  which  I  have  submitted  includes  the  listing  that  was 
in  the  committee  report  of  the  other  body,  with  certain  exceptions 
which  I  will  enumerate. 

One  of  the  exceptions  is  the  elimination  of  the  Commodity  Credit 
Corporation  from  the  list.  The  reason  for  the  Commodity  Credit  Cor- 
poration being  eliminated  is  that,  in  fact,  in  statutory  language,  it  is 
quite  clear  that  it  is  not  really  a  collegial  body  in  the  same  sense  as 
most  of  these  others.  As  originally  enacted  in  1948,  section  2  of  15 
United  States  Code,  section  714,  the  Charter  Act  of  the  Commodity 
Credit  Corporation  provided  that  the  corporation  was  subject  to  the 
general  direction  and  control  of  its  board  of  directors.  Then  it  went 
on,  and  in  1949,  by  amendment,  that  was  changed  so  that  the  Com- 
modity Credit  Corporation  functioning  is  subject  now  to  the  general 
supervision  and  direction  of  the  Secretary  of  Agriculture. 

Section  9  of  the  act  of  1949  provides  that  the  management  of  the 
corporation  shall  be  vested  in  the  board  of  directors,  subject  to  general 
supervision  and  direction  of  the  Secretary.  I  think  it  is  quite  clear  that 
there  is  a  case  in  which  we  did  not  intend  to  include  that  type  of  body ; 
at  least  I  would  imagine  that  is  the  intention.  But  nonetheless  it  was 
in  the  listing  in  the  Senate. 

Also  eliminated  from  the  listing  in  the  other  body's  committee  report 
is  the  Federal  Reserve  Board.  Because  of  some  of  the  points  that  have 
been  brought  out  here  in  debate  and  discussion  today,  there  is  so  much 
involved  in  the  functioning  of  that  Board  that  by  its  very  nature  ought 
not  to  be  disclosed,  it  would  appear  that  almost  a  majority  of  the  meet- 
ing of  the  Federal  Reserve  Board  would  be  in  the  category  where  they 
have  to  be  closed. 

I  suspect  that  we  ought  to  see  how  this  law  functions  before  we  start 
applying  it  in  sensitive  areas  of  that  nature.  The  same  is  true  with 
the  Securities  and  Exchange  Commission,  and  the  same  is  true  with 
the  Parole  Board.  The  Parole  Board  was  on  the  list  in  the  other  body 
and  is  not  included  in  the  list  in  this  amendment. 

I  think  we  really  should  know  exactly  what  we  are  doing  when  we 
apply  this  bill,  which  will  become  an  act.  and  I  am  confident  that  it 
will.  I  am  sure  it  has  the  broadest  kind  of  support,  and  I  suspect  that 
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we  easily  can  and  will  include  other  bodies  if  this  amendment  is 
adopted.  We  will  include  other  bodies  in  the  coverage  of  it  as  we  gain 
some  experience  with  it. 

I  suspect  that  we  should  do  that,  and  it  should  be  the  subject  of 
oversight  for  the  purpose  of  achieving  that  goal.  We  want  government 
in  the  sunshine  just  as  broadly  as  we  can  have  it,  but  I  do  believe  that 
we  are  venturing  into  the  area  of  interminable  litigation  with  the 
present  language  of  the  bill.  It  invites  litigation ;  it  invites  uncertainty, 
and  there  is  nothing  better  that  we  can  do  with  the  definition  of 
agency  than  to  make  it  certain  and  avoid  that  litigation  that,  in 
other  references  here  in  the  Committee  of  the  Whole  today  we  have 
heard,  would  add  to  the  burden  of  the  courts  which  are  already 
clogged. 

Madam  Chairman,  I  would  urge  support,  of  the  amendment. 
Ms.  Abzug.  Madam  Chairman,  I  move  to  strike  the  last  word. 
(Ms.  Abzug  asked  and  was  given  permission  to  revise  and  extend 
her  remarks.) 

Ms.  Abztjg.  Madam  Chairman,  I  rise  in  opposition  to  the  amend- 
ment. Again,  I  want  to  point  out  to  this  body  that  all  four  House  com- 
mittees and  subcommittees  considered  this  bill,  and  we  all  rejected  this 
particular  amendment.  I  think  we  should  follow  suit  here.  The  bill  as 
we  have  reported  it  contains  a  simple  and  entirely  clear  definition  of 
a  public  agency,  namely  any  agency  subject  to  the  Freedom  of  In- 
formation Act  and  "headed  by  a  rollegial  body  composed  of  two  or 
more  individual  members,  a  majority  of  whom  are  appointed  to  such 
positions  by  the  President  with  the  advice  and  consent  of  the  Senate." 

This  is  the  same  approach  that  the  Congress  has  used  in  the  Admin- 
istrative Procedure  Act,  which  has  been  in  existence  since  1946,  the 
Freedom  of  Information  Act,  and  the  Privacy  Act  of  1974.  It  has 
been  the  subject  of  relatively  little  litigation,  and  it  has  the  advantage 
of  not  having  to  be  amended  each  time  an  agency's  name  is  changed  or 
a  new  agency  is  established  or  an  agency  is  disposed  of. 

It  has  been  demonstrated  to  be  eminently  workable,  and  it  should 
be  retained. 

I  want  to  point  out  to  the  Members  that  this  amendment  exempts 
from  the  operation  of  this  act  the  Federal  Reserve  Board,  the  Parole 
Board,  the  Securities  and  Exchange  Commission,  and  the  Commodity 
Credit  Corporation.  It  seems  to  me  that  if  we  are  going  to  have  open 
government,  government  in  the  sunshine,  there  is  no  reason  why  we 
should  leave  these  agencies  in  the  darkness. 

Mr.  Flowers.  Madam  Chairman,  will  the  gentlewoman  yield? 

Ms.  Abzug.  I  yield  to  the  gentleman  from  Alabama. 

Mr.  Flowers.  I  thank  the  gentlewoman  for  vielding. 

I  want  to  express  my  complete  approval  of  everything  the  gentle- 
woman has  said.  This  bill  has  been  amended  to  where  it  is  a  much  more 
modest  proposal  than  it  was  in  the  first  instance,  and  I  would  think 
that  even  the  Federal  Reserve  Board  might  want  to  be  included  under 
this  bill.  The  general  definition  is  absolutely  to  be  preferred  for  all  of 
the  reasons  that  the  gentlewoman  recited,  and  I  wholeheartedly  agree 
with  her  position. 

Mr.  Fascell.  Madam  Chairman,  will  the  gentlewoman  yield? 

Ms.  Abzug.  I  yield  to  the  gentleman  from  Florida. 

Mr.  Fascell.  I  thank  the  gentlewoman  for  yielding. 
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I  agree  with  the  gentleman.  The  general  provisions  of  the  bill  are 
workable.  We  ought  to  go  along  with  the  bill  and  turn  down  this 
amendment. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Ohio  (Mr.  Kindness)  to  the  amendment  in  the  nature 
of  a  substitute  offered  by  the  gentleman  from  Alabama  (Mr.  Floweks)  . 

The  amendment  to  the  amendment  in  the  nature  of  a  substitute  was 
rejected. 

The  Chairman.  If  there  are  no  further  amendments,  the  question  is 
on  the  amendment  in  the  nature  of  a  substitute  offered  by  the  gentle- 
man from  Alabama  (Mr.  Flowers),  as  amended. 

The  amendment  in  the  nature  of  a  substitute,  as  amended,  was  agreed 
to. 

The  Chairman.  Under  the  rule,  the  Committee  rises. 

Accordingly  the  Committee  rose ;  and  the  Speaker  pro  tempore  (Mr. 
McFall),  having  assumed  the  chair,  Mrs.  Burke  of  California, 
Chairman  of  the  Committee  of  the  Whole  House  on  the  State  of  the 
Union,  reported  that  that  Committee  having  had  under  consideration 
the  bill  (H.R.  11656)  to  provide  that  meetings  of  Government  agencies 
shall  be  open  to  the  public,  and  for  other  purposes,  pursuant  to  House 
Resolution  1207,  she  reported  the  bill  back  to  the  House  with  an  amend- 
ment adopted  by  the  Committee  of  the  Whole. 

The  Speaker  pro  tempore.  Under  the  rule,  the  previous  question  is 
ordered. 

The  question  is  on  the  amendment. 
The  amendment  was  agreed  to. 

The  Speaker  pro  tempore.  The  question  is  on  the  engrossment  and 
third  reading  of  the  bill. 

The  bill  was  ordered  to  be  engrossed  and  read  a  third  time,  and  was 
read  the  third  time. 

The  Speaker  pro  tempore.  The  question  is  on  the  passage  of  the  bill. 

Ms.  Abzug.  Mr.  Speaker,  on  that  I  demand  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  vote  was  taken  by  electronic  device,  and  there  were — yeas  390, 
nays  5,  not  voting  37,  as  follows : 

[Roll  No.  5651 


YEAS— 390 


Abdnor 

Baldus 

Brademas 

Abzug 

Baucus 

Breaux 

Adams 

Bauman 

Breckinridge 

Adda bo 

Beard,  R.I. 

Brinkley 

Alexander 

Beard,  Tenn. 

Brodhead 

Allen 

Bedell 

Brooks 

Ambro 

Bell 

Broomfield 

Anderson,  Calif. 

Bennett 

Brown,  Calif. 

Anderson,  HI. 

Bergland 

Brown,  Mich. 

Andrews,  N.C. 
Andrews,  N.Dak. 

Bevill 

Brown,  Ohio 

Biaggi 

Broyhill 

Annunzio 

Biester 

Buchanan 

Archer 

Bingham 

Burgener 

Armstrong 

Blanchard 

Burke,  Calif. 

Ashbrook 

Blouin 

Burke,  Fla 

Ashley 

Boggs 

Burke,  Mass. 

Aspin 

Boland 

Burlison,  Mo. 

AuCoin 

Boiling 

Burton,  Phillip 

Badillo 

Bonker 

Butler 

Bafalis 

Bowen 

Byron 
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Carney 

Forsythe 

Koch 

Can- 

Eraser 

Krebs 

Carter 

Frenzel 

Krueger 

Cederberg 

Frey 

LaFalce 

Chappell 

Fuqua 
Gaydos 

Lagoinarsino 

Chisholm 

Latta 

Clancy 

Giaimo 

Leggett 

Clausen,  Don  H. 

Gibbons 

Lehman 

Cleveland 

Cilmau 

Lent 

Cochran 

Ginn 

Levitas 

Cohen 

Goldwater 

Lloyd,  Calif. 

Collins,  111. 

Gonzalez 

Lloyd,  Tenn. 

Conable 

Goodling 

Long,  La. 

Conlan 

Gradison 

Long,  Md. 
Lott 

Conte 

Grassley 

Conyers 

Green 

Lujan 

Corman 

Gude 

Lundine 

Cornell 

Guyer 

McClory 

Cotter 

Hagedorn 

McCloskey 

Coughlin 

Haley 

McCollister 

Crane 

Hall,  111. 

MeCormack 

D'Amours 

Hall,  Tex. 

McDade 

Daniel,  Dan 

Hamilton 

McDonald 

Daniel,  R.  W. 

Hammerschmidt 

McEwen 

Daniels,  N.J. 

Hanley 

McFall 

Danielson 

llannaford 

McHugh 

Davis 

Harkin 

McKay 

de  la  Garza 

Harrington 

McKinney 

Delaney 

Harris 

Madden 

Dellums 

Harsha 

Madigan 

Derrick 

Hawkins 

Maguire 

Derwinski 

Hayes,  Ind. 

Mali  on 

Devine 

Hays,  Ohio 

Mann 

Diggs 

Hechler,  W.  Va. 

Martin 

Dingell 

Heckler,  Mass. 

Mathis 

Dodd 

Hefner 

Matsunaga 

Downey,  N.Y. 

Heinz 

r\iazzoli 

Downing,  Va. 

Henderson 

Meeds 

Drinan 

Hicks 

Metcalfe 

Duncan,  Oreg. 

Hills 

Meyner 

Duncan,  Term. 

Holland 

Mezvinsky 

du  Pont 

Holt 

Michel 

Early 

Holtzman 

Mikva 

Eckhardt 

Horton 

Milford 

Edgar 

Howard 

Miller,  Calif. 

Edwards,  Ala. 

Howe 

Miller,  Ohio 

Edwards,  Calif. 

Hubbard 

Mills 

Eilberg 

Hughes 

Mineta 

Emery 

Hungate 

Minish 

English 

Hutchinson 

Mink 

Erlenborn 

Hyde 

Mitchell,  Md. 

Eshleman 

Jacobs 

Mitchell,  N.Y. 

Evans,  Colo. 

Jarnuui 

Moakley 

Evans,  Ind. 

Jeffords 

Moffett 

Evins,  Tenn. 

Jenrette 

Mollohan 

Fary 

Johnson,  Calif. 

Montgomery 

Fascell 

Johnson,  Colo. 

Moore 

Fen  wick 

Johnson,  Pa. 

Moorhead,  Calif. 

Find  ley 

.Tones,  N.C. 

Moorhead,  Pa. 

Fish 

Jones,  Okla. 

Morgan 

Fisber 

Jordan 

Mosher 

Fitbian 

Hasten 

Moss 

Flood 

Kastenineier 

Motll 

FkMrlo 

Kazen 

Murphy,  111. 

Flowers 

Kelly 

Murphy,  N.Y. 

Flynt 

Kemp 

Murtha 

Foley 

Ketch  um 

Myers,  Ind. 

Ford,  Mich. 

Keys 

Myers,  Pa. 

Ford,  Tenn. 

Kindness 

Natcher 
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Neal 

Nedzi 

Nichols 

Nix 

Nolan 

Nowak 

Oberstar 

Obey 

O'Brien 

Ottinger 

Passman 

Patterson,  Calif. 

Patten,  N.J. 

Pattison,  N.Y. 

Paul 

Pepper 

Perkins 

Pettis 

Pickle 

Pike 

Pressler 

Preyer 

Price 

Pritcbard 

Quie 

Quillen 

Railsback 

Randall 

Rangel 

Rees 

Regula 

Richmond 

Rinaldo 

Risenhoover 

Roberts 

Robinson 

Rodino 

Roe 

Rogers 

Roncalio 

Rooney 


Rose 

Rosenthal 

Roush 

Rousselot 

Roybal 

Runnels 

Ruppe 

Russo 
Ryan 

St  Germain 

Santini 

Sara  sin 

Sarbanes 

Satteriield 

Scheuer 

Scbneebeli 

Scbroeder 

Scbulze 

Sebelius 

Seiberling 

Sharp 

Sliipley 

Shriver 

Sinister 

Simon 

Skubitz 

Slack 

Smith,  Iowa 

Smith,  Nebr. 

Snyder 

Solarz 

Spellman 

Spence 

Staggers 

Stanton,  J.  Willam 

Stark 

Steed 

Steiger,  Wis. 
Stephens 
Stokes 
Studds 


Symnis 

Talcott 

Taylor,  Ma 

Taylor,  N.C. 

Thompson 

Thone 

Thornton 

Trailer 

Treen 

Tsongas 

Udall 

Oilman 

Van  Deorlin 

Vander  Jagt 

Vander  Veen 

Vanik 

Vigorito 

Waggonner 

Walsh 

Waxman 

Weaver 

Whalen 

White 

Whitehurst 

Whitten 

Wilson,  Bob 

Wilson,  C.  H. 

Wilson,  Tex. 

Winn 

Wirth 

Wolff 

Wright 

Wydler 

Wylie 

Yates 

Yatron 

Young,  Alaska 
Young,  Fla. 
Young,  Tex. 
Zablocki 


NAYS — 5 


Burleson,  Tex. 
Collins,  Tex. 


Burton,  John 

Clay 

Dent 

Esch 

Fountain 

Hansen 

Hebert 

Helstoski 

Hightower 

Hinshaw 

Ichord 

Jones,  Ala. 

Jones,  Tenn. 


Dickinson 
Poage 

NOT  VOTING — 37 

Karth 

Landrum 

Litton 

Melcher 

O'Hara 

O'Neill 

Peyser 

Reuss 

Rhodes 

Riegle 

Rostenkowski 

Sikes 

Sisk 


The  Clerk  announced  the  following  pairs 

Mr.  O'Neill  with  Mr.  Sikes. 
Mr.  Dent  with  Mr.  Stuckey. 
Mr.  Zeferetti  with  Mr.  Clay. 
Mr.  Rostenkowski  with  Mr.  Karth. 


Teague 


Stanton,  James  V. 

Steelman 

Steiger,  Ariz. 

Stratton 

Stuckey 

Sullivan 

Symington 

Wampler 

Wiggins 

Young,  Ga. 

Zeferetti 
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Mr.  Ilelstoski  with  Mr.  O'Hara. 

Mr.  Fountain  with  Mr.  Steiger  of  Arizona. 

Mr.  Jones  of  Tennessee  with  Mr.  Stratton. 

Mr.  John  L.  Burton  with  Mrs.  Sullivan. 

Mr.  Landrum  with  Mr.  Wiggins. 

Mr.  Melcher  with  Mr.  Wampler. 

Mr.  Riegle  with  Mr.  Young  of  Georgia. 

Mr.  Symington  with  Mr.  Peyser. 

Mr.  Sisk  with  Mr.  Esch. 

Mr.  Hubert  with  Mr.  Hansen. 

Mr.  Ichord  with  Mr.  Hightower. 

Mr.  Jones  of  Alabama  with  Mr.  James  V.  Stanton. 

Mr.  Reuss  with  Mr.  Steelman. 

So  the  bill  was  passed. 

The  result  of  the  vote  was  announced  as  above  recorded. 
A  motion  to  reconsider  was  laid  on  the  table. 

The  Speaker  pro  tempore.  Pursuant  to  the  provisions  of  House  Re- 
solution 1207,  the  Committee  on  Government  Operations  is  discharged 
from  the  further  consideration  of  the  Senate  bill  (S.  5)  to  provide  that 
meetings  of  Government  agencies  shall  be  open  to  the  public,  and 
for  other  purposes. 

The  Clerk  read  the  title  of  the  Senate  bill. 

MOTION  OFFERED  BY  MR.  BROOKS 

Mr.  Brooks.  Mr.  Speaker,  I  offer  a  motion. 

The  Clerk  read  as  follows : 

Mr.  Brooks  moves  to  strike  out  all  after  the  enacting  clause  of  the  Senate  bill 
S.  5*  and  to  insert  in  lieu  thereof  the  provisions  of  H.R.  11656,  as  passed,  as 
follows : 


*A  copy  of  S.  5,  as  passed  the  Senate  on  November  6,  1975  and  referred  to  the  House 
on  November  10,  1975  may  be  found  on  p.  357. 


70,-) 


In  the  House  of  Representatives,  U.  S., 

July  28,  1976. 

Resolved,  That  the  bill  from  the  Senate  (S.  5)  entitled 
"An  Act  to  provide  that  meetings  pf  Government  agencies  shall 
be  open  to  the  public,  and  for  other  purposes",  do  pass  with  the 
following 

AMENDMENT: 

Strike  out  all  after  the  enacting  clause,  and  insert: 
That  this  Act  may  be  cited  as  the  "Government  in  the 
Sunshine  Act". 

DECLARATION  OF  POLICY 

Sec.  2.  It  is  hereby  declared  to  be  the  policy  of  the 
United  States  that  the  public  is  entitled  to  the  fullest  prac- 
ticable information  regarding  the  decisionmaking  processes 
of  the  Federal  Government.  It  is  the  purpose  of  this  Act  to 
provide  the  public  with  such  information  while  protecting 
the  rights  of  individuals  and  the  ability  of  the  Government 
to  carry  out  its  responsibilities. 

OPEN  MEETINGS 

Sec.  3.  (a)  Title  5,  United  States  Code,  is  amended  by 
adding  after  section  552a  the  following  new  section: 
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"§  552b.  Open  meetings 

"(a)  For  purposes  of  this  section — 

''(1)  the  term  'agency'  means  the  Federal  Flection 
Commission  and  any  agency,  as  defined  in  section  552 
(e)  of  this  title,  headed  by  a  collegial  body  composed  of 
two  or  more  individual  members,  a  majority  of  whom 
arc  appointed  to  such  position  by  the  President  with  the 
advice  and  consent  of  the  Senate,  and  includes  any  sub- 
division thereof  authorized  to  act  on  behalf  of  the  agency; 

"(2)  the  term  jneetinej  means  a  gathering  to  joint- 
ly conduct  or  dispose  of  agency  business  by  two  or  more, 
but  at  least  the  number  of  individual  agency  members 
required  to  take  action  on  behalf  of  the  agency,  but 
does  not  include  gatherings  required  or  permitted  by 
subsection  (d) ;  and 

"(3)  the  term  'member'  means  an  individual  who 
belongs  to  a  collegial  body  heading  an  agency. 
"(b)(1)  Members  as  described  in  subsection  (a)(2) 
shall  not  jointly  conduct  or  dispose  of  agency  business  with- 
out complying  with  subsections  (b)   through  (g). 

"(2)  Except  as  provided  in  subsection  (c),  every  portion 
of  every  meeting  of  an  agency  shall  be  open  to  public  ob- 
servation. 

"(c)  Except  in  a  cose  where  the  agency  finds  that  the 
public  interest  requires  of  Iter  wise,  subsection  (b)  shall  not 
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apply  to  any  portion  of  on  agency  meeting  and  the  require- 
ment* of  subsections  (d)  and  (e)  shall  not  apply  to  any 
information  pertaining  to  such  meeting  otherwise  required 
by  this  section   to  be  disclosed  to  the  /tublic,   (dure  the 
agency  properly  determines  that  such  portion  or  portions  of 
its  meeting  or  the  disclosure  of  such  information  is  likely  to — 
"(1)  disclose  matters  (A)  specifically  authorized 
under  criteria  established  by  an  E.recutire  order  to  be 
kept  secret  in  the  interests  of  national  defense  or  foreign 
policy  and  (B)  in  fact  properly  classified  pursuant  to 
such  Executive  order; 

"(2)  relate  solely  to  the  internal  personnel  rules 
and  practices  of  an  agency; 

"(3)  disclose  matters  specifically  exempted  from  dis- 
closure by  statute  (other  than  section  552  of  this  title): 
Provided,  That  such  statute  (A)  requires  that  the  mat- 
ters be  withheld  from  the  public,  or  (B)  establishes  par- 
ticular criteria  for  withholding  or  refers  to  particular 
types  of  matters  to  be  withheld; 

"(4)  disclose  trade  secrets  and  commercial  or  finan- 
cial information  obtained  from  a  person  and  privileged 
or  confidential; 

"{5)  involve  accusing  any  person  of  a  crime,  or 
formally  censuring  any  person; 

"(6)   disclose  information  of  a  personal  natun 
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where  disclosure  would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

u(7)  disclose  investigatory  records  compiled  for 
law  enforcement  purposes,  or  information  which  if 
written  would  be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  such  records  or 
information  would  (A)  interfere  with  enforcement 
proceedings,  (B)  deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication,  (C)  constitute  an  un- 
warranted invasion  of  personal  privacy,  (D)  disclose 
the  identity  of  a  confidential  source  and,  in  the  case  of 
a  record  compiled  by  a  criminal  law  enforcement  author- 
ity in  the  course  of  a  criminal  investigation,  or  by  an 
agency  conducting  a  lawful  national  security  intelligence 
investigation,  confidential  information  furnished  only  by 
the  confidential  source,  (E)  disclose  investigative  tech- 
niques and  procedures,  or  (F)  endanger  the  life  or 
physical  safety  of  law  enforcement  personnel; 

"(8)  disclose  information  contained  in  or  rclatid  to 
examination,  operating,  or  condition  reports  prepared 
by,  on  behalf  of,  or  for  the  use  of  an  agency  responsible 
for  the  regulation  or  supervision  of  financial  institutions; 

"(9)  disclose  in  formation  the  premature  disclosure 
of  which  would — 

"(A)  in  the  case  of  an  agency  which  regulates 
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currencies,  securities,  commodities,  or  financial  in- 
stitutions. h<  likely  to  (i)  lead  to  significant  financial 
speculation,  or  ( ii )  significantly  endanger  the  sta- 
bility of  any  financial  institution;  or 

"(B)  in  the  case  of  any  agency,  be  likely  to 
significantly  frustrate  implementation  of  a  proposed 
agency  action,  except  that  this  subparagraph  shall 
not  apply  in  any  instance  after  the  content  or 
nature  of  the  proposed  agency  action  has  been 
disclosed  to  the  public  by  the  agency,  unless  the 
agency  is  required  by  law  to  make  such  disclosure 
prior  to  taking  final  agency  action  on  such  proposal, 
or  after  the  agency  publishes  or  serves  a  substa?itive 
rule  pursuant  to  section  553(d)  of  this  title;  or 
"(10)   specifically  concern  the  agency  s  issuance 
of  a  subpena,  or  the  agency's  participation  in  a  civil 
action  or  proceeding,  an  action  in  a  foreign  court  or 
international  tribunal,  or  an  arbitration,  or  the  initiation, 
conduct,  or  disposition  by  the  agency  of  a  particular  case 
of  formal  agency  adjudication  pursuant  to  the  procedures 
in  section  554  of  this  title  or  otherwise  involving  a 
determination  on  the  record  after  opportunity  for  a 
hearing. 

"(d)(1)  Action  under  subsection  (c)  to  close  a  por- 
tion or  portions  of  an  agency  meeting  shall  be  taken  only 
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when  a  majority  of  the  entire  membership  of  the  agency 
rotes  to  take  such  action.  A  separate  vote  of  the  agency 
members  shall  be  taken  with  respect  to  each  agency  meeting 
a  portion  or  portions  of  which  are  proposed  to  be  closed  to 
the  public  pursuant  to  subsection  (c).  A  single  vote  may 
be  taken  with  respect  to  a  scries  of  portions  of  meetings  which 
are  proposed  to  be  closed  to  the  public,  or  with  respect  to  any 
information  concerning  such  series,  so  long  as  each  portion  of 
a  meeting  in  such  series  involves  the  same  particular  matters, 
and  is  scheduled  to  be  held  no  more  than  thirty  days  after  the 
initial  portion  of  a  meeting  in  such  series.  The  vote  of  each 
agency  member  participating  in  such  vote  shall  be  recorded 
and  no  proxies  shall  be  allowed. 

"(2)  Whenever  any  person  whose  interests  may  be 
directly  affected  by  a  portion  of  a  meeting  requests  that  the 
agency  close  such  portion  to  the  public  for  any  of  the  rea- 
sons referred  to  in  paragraph  (5),  (6),  or  (7)  of  subsec- 
tion (c),  the  agency,  upon  request  of"  any  one  of  its  members, 
*hall  vote  by  recorded  vote  whether  to  close  such  meeting. 

"(3)  Within  one  day  of  any  vote  taken  pursuant  to 
paragraph  (1)  or  (2),  the  agency  shall  make  publicly 
available  a  written  copy  of  such  vote  refecting  the  vote  of 
each  number  on  the  question.  If  a  portion  of  a  meeting  is 
to  be  closed  f  t  the  public,  the  agency  shall,  within  one  day 
of  the  vote  taken  persuoiit  to  paragraph  (1 )  or  (2)  of  this 
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subsection,  make  publicly  available  a  full  written  explana- 
tion of  its  action  closing  the  portion  together  with  a  list  of 
all  persons  expected  to  attend  the  meeting  and  their  affiliation. 

"(4)  Any  agency,  a  majority  of  whose  meeting*  mag 
properly  be  closed  to  the  public  pursuant  to  paragraph  (4), 
(8),  (9)  (A),  or  (10)  of  subsection  (c),  or  any  combina- 
tion thereof,  may  provide  by  regulation  for  the  closing  of 
such  meetings  or  portions  thereof  in  the  event  that  a  majority 
of  the  members  of  the  agency  votes  by  recorded  vote  at  the 
beginning  of  such  meeting,  or  portion  thereof,  to  close  the 
exempt  portion  or  portions  of  the  meeting,  and  a  copy  of 
such  vote,  reflecting  the  vote  of  each  member  on  the  ques- 
tion, is  made  available  to  the  public.  The  provisions  of  para- 
graphs (1),  (2),  and  (3)  of  this  subsection  and  subsection 
(e)  shall  not  apply  to  any  portion  of  a  meeting  to  which 
such  regulations  apply:  Provided,  That  the  agency  shall, 
except  to  the  extent  that  suclt  information  is  exempt  from 
disclosure  under  the  provisions  of  subsection  (c),  provide 
tJie  public  with  public  announcement  of  the  date,  place,  and 
subject  matter  of  the  meeting  and  each  portion  thereof  at 
the  earliest  practicable  time  and  in  no  case  later  than  the 
commencement  of  the  meeting  or  portion  in  question. 

"(e)  In  the  case  of  each  meeting,  the  agency  shall  make 
public  announcement,  at  least  one  week  before  the  meeting, 
of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 
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H  is  to  be  open  or  closed  to  the  public,  and  the  name  and 
phone  number  of  (he  official  designated  by  the  agency  to 
respond  to  requests  for  information  about  the  meeting.  Such 
announcement  shall  be  made  unless  a  majority  of  the  mem- 
bers of  the  agency  determines  by  a  recorded  vote  that  agency 
business  requires  that  such  meeting  be  called  at  an  earlier 
date,  in  which  case  the  agency  shall  make  public  announce- 
ment of  the  date,  place,  and  subject  matter  of  such  meeting, 
and  whether  o[yen  or  closed  to  the  public,  at  the  earliest 
practicable  time  and  in  no  case  later  than  the  commence- 
ment of  (lie  meeting  or  portion  in  question.  The  time,  place, 
or  subject  matter  of  a  meeting,  or  the  determination  of  the 
agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 
to  the  public,  may  be  changed  following  the  public  announce- 
ment required  by  this  paragraph  only  if  (1)  a  majority  of 
the  entire  membership  of  the  agency  determines  by  a  re- 
corded vote  that  agency  business  so  requires  and  that  no 
earlier  announcement  of  the  change  was  possible,  and  (2) 
the  agency  publicly  announces  such  change  and  the  vote 
of  each  member  upon  such  change  at  the  earliest  petwtieable 
time  and  in  no  case  later  than  the  commencement  of  the 
mi  <  ting  or  portion  in  question, 

"(f)(1)  For  every  meeting  closed  pursuant  to  para- 
graphs  (I)  through  (U))  of  subsection  (c),  the  General 
Counsel  or  chief  legal  officer  of  the  agency  shall  publicly 
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certify  thai,  in  his  opinion,  the  meeting  may  be  closed  to  the 
public  and  shall  state  the  relevant  ejceiftpiive  provision,  A 
copy  of  such  certification,  together  with  a  statement  from  the 
presiding  officer  of  the  meeting  setting  forth  the  date,  time, 
and  place  of  the  meeting,  the  persons  present,  the  generic  sub- 
ject matter  of  the  discussion  at  the  meeting,  and  the  actions 
talen,  shall  be  incorporated  into  minutes  retained  bg  the 
agency. 

" (2)  Written  minutes  shall  be  made  of  any  agency  meet- 
ing, or  portion  thereof,  which  is  open  to  the  public.  The 
agency  sJiall  make  sucJi  minutes  promptly  available  to  the 
public  in  a  location  easily  accessible  to  the  public,  and  shall 
maintain  such  minutes  for  a  period  of  at  least  two  years  after 
such  meeting.  Copies  of  such  minutes  sJiall  be  furnished  to 
any  person  at  no  greater  than  the  actual  cost  of  duplication 
thereof  or,  if  in  the  public  interest,  at  no  cost. 

11  (g)  Each  agency  subject  to  the  requirements  of  this 
section  slioll,  within  180  days  after  the  date  of  enactment 
of  this  section,  following  consultation  with  the  Office  of  the 
Chairman  of  the  Administrative  Conference  of  the  United 
States  and  published  notice  in  the  Federal  Register  of  at 
least  thirty  days  and  opportunity  for  written  comment  by 
any  persons,  promulgate  regulations  to  implement  the  re- 
quirements of  subsections  (b)  through  (f)  of  this  section. 
Any  person  may  bring  a  proceeding  in  the  United  States 
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District  Court  for  the  District  of  Columbia  to  require  an 
agency  to  promulgate  such  regulations  if  such  agency  has 
not  promulgated  such  regulations  within  the  time  period 
specified  herein.  Subject  to  any  limitations  of  time  therefor 
provided  by  law,  any  person  may  bring  a  proceeding  in 
the  United  States  Court  of  Appeals  for  tlie  District  of  Colum- 
bia to  set  aside  agency  regulations  issued  pursuant  to  this 
subsection  that  are  not  in  accord  with  the  requirements  of 
subsections  (b)  through  (f)  of  this  section,  and  to  require 
the  promulgation  of  regulations  that  are  in  accord  with  such 
subsections. 

"(h)  The  district  courts  of  the  United  States  hare  juris- 
diction to  enforce  the  recjuii^ements  of  subsections  (b) 
through  (f)  of  tfiis  section.  Such  actions  mag  be  brought  by 
any  person  against  an  agency  prior  to.  or  within  sixty  day* 
after,  the  meeting  out  of  which  the  dotation  of  this  section 
arises,  except  that  if  public  announcement  of  such  meeting 
is  not  initially  prorided  by  the  agency  in  accordance  tritJi 
the  requirements  of  tfiis  section,  such  acti&n  may  be  instituted 
pursuant  to  this  section  at  any  time  prior  to  sixty  daf/s  of  fa- 
nny public  announcement  of  such  meeting,  Such  odious  may 
be  brought  in  the  district  court  of  the  United  States  for  the 
district  in  which  the  agency  meeting  is  held,  or  in  the  District 
Court  for  the  District  of  Columbia*  or  where  the  agency  in 
question  has  its  headquarters,  lu  such  acfjons  n  defendant 
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shall  serve  his  answer  within  twenty  days  after  the  strvice 
of  the  complaint,  but  such  time  may  be  extended  by  the 
court  for  up  to  twenty  additional  days  upon  a  shawl u g  of 
good  cause  therefor.  The  burden  is  on  the  defendant  to 
sustain  his  action.  In  deciding  such  cases  the  court  may 
examine  in  camera  any  portion  of  the  minutes  of  a  meeting 
closed  to  the  public,  and  may  take  such  additional  evidence 
as  it  deems  necessary.  The  court,  having  due  regard  for 
orderly  administration  and  the  public  interest^  as  well  as  the 
interests  of  the  part}/,  may  grant  such  etjuitable  relief  as  it 
deems  appropriate,  including  (fronting  an  injunction  against 
future  violations  of  this  section,  or  ordering  the  agency  to 
make  available  to  the  public  such  portion  of  the  minutes  of 
a  meeting  as  is  not  authorized  to  be  withheld  under  subsection 
(c)  of  this  section.  Nothing  in  tliis  section  confers  jurisdiction 
on  any  district  court  acting  solely  under  this  subsection  to  set 
oside,  enjoin  or  invalidate  any  agency  action  taken  or  dis- 
cussed at  an  agency  meeting  out  of  which  the  violation  of  this 
section  arose. 

"(i)  The  court  mag  assess  against  any  party  rea- 
sonable attorney  fees  and  other  litigation  costs  reasonably 
incurred  by  any  other  party  who  substantially  prevails  in 
any  action  brought  in  accordance  with  the  provisions  of 
subsection  (g)  or  (h)  of  this  section,  except  that  costs  mag 
be  assessed  against  the  plantijf  only  where  the  court  finds 
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that  the  .suit  was  initiated  by  the  plaintiff  primarily  for 
frivolous  or  dilatory  purposes.  In  the  case  of  assessment  of 
costs  against  an  agency,  the  costs  may  be  assessed  bj/  the 
court  against  the  United  States. 

"(})  Each  agency  subject  to  the  requirements  of  this 
section  shall  annually  report  to  Congress  regarding  its  com- 
pliance with  such  requirements,  including  a  tabulation  of  the 
total  number  of  agency  meetings  open  to  the  public,  the 
total  number  of  meetings  closed  to  the  public,  the  reasons 
for  closing  such  meetings,  and  a  description  of  any  litigation 
brought  against  the  agency  under  this  section,  including  any 
costs  assessed  against  the  agency  in  sucli  litigation  ( whether 
or  not  paid  by  the  agency). 

"(k)  Except  as  specifically  provided  in  this  section, 
nothing  herein  expands  or  limits  the  present  rights  of  any 
person  under  section  55,2  of  this  title,  except  that  the  pro- 
visions of  this  Act  shall  govern  in  the  case  of  ang  request 
made  pursuant  to  such  section  to  copy  or  inspect  the  minutes 
described  in  subsection  (f)  of  this  section.  The  requirements 
of  chapter  S3  of  title  44,  United  States  Code,  shall  not  apply 
to  the  minutes  described  in  subsection  (f)  of  this  section. 

"(I)  This  section  dots  not  constitute  authority  to  withhold 
any  information  from  Congress,  and  does  not  authorize  the 
closing  of  any  agency  meeting  or  portion  thereof  otherwise 
required  by  law  to  be  open. 
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"(m)  Nothing  in  this  section  authorizes  any  agency  to 
withhold  from  any  individual  any  record,  including  minutes 
required  by  this  Act,  which  is  otherwise  accessible  to  such 
individual  under  section  5o2a  of  this  title. 

"(n)  In  the  event  that  any  meeting  is  subject  to  the 
provisions  of  the  Federal  Advisory  Committee  Act  as  well 
as  the  provisions  of  this  section,  the  provisions  of  this  sec- 
tion shall  govern''. 

(b)  The  chapter  analysis  of  chapter  5  of  title  5,  United 
States  Code,  is  amended  by  inserting: 
u552b.  Open  meetings." 
immediately  below: 
u552q.  Records  about  individuals.". 

EX  PARTE  COMMUNICATIONS 

Sec.  4.  (a)  Section  557  of  title  5,  United  States  Code, 
is  amended  by  adding  at  the  end  thereof  the  following  new 
subsection: 

"(d)(1)  In  any  agency  proceeding  which  is  subject  to 
subsection  (a)  of  this  section,  except  to  the  extent  required 
for  the  disposition  of  ex  parte  matters  as  authorized  by  law — 
"(A)  no  interested  person  outside  the  agency  shall 
make  or  cause  to  be  made  to  any  member  of  the  body 
comprising  the  agency,  administrative  law  judge,  or 
other  employee  who  is  or  may  reasonably  be  expected 
to  be  involved  in  the  decisional  process  of  the  proceed- 
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ing,  an  ex  parte  communication  relative  to  the  m<  rits 
of  the  proceeding; 

"(B)  no  member  of  (he  body  comprising  the  agen- 
cy, administrative  law  judge,  or  other  employee  who 
is  or  may  reasonably  be  expected  to  be  invoiced  in 
the  decisional  process  of  the  proceeding,  shall  make  or 
cause  to  be  made  to  any  interested  person  outside  the 
agency  an  ex  parte  communication  relative  to  the  merits 
of  the  proceeding; 

"(C)  a  member  of  the  body  comprising  the  agency, 
administrative  law  judge,  or  other  employee  who  is  or 
may  reasonably  be  expected  to  be  involved  in  the  de- 
cisional process  of  such  proceeding  who  receives,  or 
who  makes  or  causes  to  be  made,  a  communication  pro- 
hibited by  this  subsection  shall  place  on  the  public  record 
of  the  proceeding: 

"(i)  all  such  written  communications; 

"(ii)  memoranda  stating  the  substance  of  all 

such  oral  commit  nicotians;  and 

"(Hi)   (dl  written  responses}  and  memoranda 

stating  the  substance  of  all  oral  responses,  to  the 

materials  described  in  clauses  (i)  and  (ii)  of  this 

subparagraph; 

"(10  in  the  event  of  a  communication  prohibited 

by  this  subsection  and  made  or  caused  to  be  made  by  a 
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party  or  interested  person,  the  aye/icy,  administrative 
law  judge,  or  other  employee  presiding  at  the  hearing 
may,  to  the  extent  consistent  with  the  interests  of  justice 
and  the  policy  of  the  underlying  statutes,  require  the 
person  or  port//  to  show  cause  why  his  claim  or  interest 
in  the  proceeding  should  not  be  dismissed,  denied  dis- 
regarded, or  otherwise  adversely  affected  on  account  of 
such  violation;  and 

"(E)  the  prohibitions  of  tJiis  subsection  shall  apply 
beginning  at  such  time  as  the  agency  may  designate, 
but  in  no  case  shall  they  begin  to  apply  later  than  the 
time  at  which  a  proceeding  is  noticed  for  hearing  unless 
the  person  responsible  for  the  communication  has  knowl- 
edge that  it  will  be  noticed,  in  which  case  the  prohibi- 
tions shall  apply  beginning  at  the  time  of  Jiis  acquisition 
of  such  knowledge. 

"(2)  This  section  does  not  constitute  authority  to  with- 
hold information  from  Congress.". 

(b)  Section  551  of  title  5,  United  States  Code,  is 
amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph 
(12); 

(2)  by  striking  out  the  "act.''  at  the  end  of  para- 
graph (13)  and  inserting  in  lieu  thereof  "act;  and" ; 
and 
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(3)  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(14)  'ex  parte  communication  means  an  oral  or 
written  communication  not  on  the  public  record  with 
respect  to  which  reasonable  prior  notice  to  all  parties 
is  not  given;  but  it  shall  not  include  requests  for  informa- 
tion on  or  status  reports  relative  to  any  matter  or  pro- 
ceeding covered  by  this  subchapter." . 
(c)  Section  556(d)  of  title  5,  United  States  Code,  is 
amended  by  inserting  between  the  third  and  fourth  sentences 
thereof  the  follotving  new  sentence:  "The .  agency  may,  to 
the  extent  consistent  with  the  interests  of  justice  and  the 
policy  of  the  underlying  statutes  administered  by  the  agency, 
consider  a  violation  of  section  557(d)  of  this  title  sufficient 
grounds  for  a  decision  adverse  to  a  person  or  party  who  has 
committed  such  violation  or  caused  such  violation  to  occur." . 
CONFORMING  A  MEN DM EN  TS 

Sec.  5.  (a)  Section  410(b)(1)  of  title  39,  United 
States  Code,  is  amended  by  inserting  after  "Section  552 
(public  information),"  the  words  "section  55,2a  (records 
about  individuals),  section  552b  (open  meetings),". 

(b)  Section  552(b)(3)  of  title  5,  United  States  Code, 
is  amended  to  read  as  fallows: 

"(%)  specifically  <  tempted  from  disdosun  by  statute 
(other  than  Section  552b  of  this  title):  Provided,  That 
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such  statute  (A)  requires  that  the  mutters  be  withheld 
from  the  public,  or  (B)  establishes  particular  criteria 
for  withholding  or  refers  to  particular  types  of  matters 
to  be  withheld;" '. 

(c)  Subsection  (d)  of  section  10  of  the  Federal  Advisory 
Committee  Act  is  amended  by  striking  out  the  first  sentence 
and  inserting  in  lieu  thereof  the  following:  "Subsections 
(a)(1)  and  (a)(3)  of  this  section  shall  not  apply  to  any 
portion  of  an  advisory  committee  meeting  where  the  Presi- 
dent, or  the  head  of  the  agency  to  which  the  advisory  com- 
mittee reports,  determines  that  such  portion  of  such  meeting 
may  be  closed  to  the  public  in  accordance  with  subsection  (c) 
of  section  552b  of  title  5,  United  States  Code". 

EFFECTIVE  DATE 

Sec.  6.  (a)  Except  as  provided  in  subsection  (b)  of 
this  section,  the  provisions  of  this  Act  shall  take  effect  one 
hundred  and  eighty  days  after  the  date  of  its  enactment. 

(b)  Subsection  (g)  of  section  552b  of  title  5,  United 
States  Code,  as  added  by  section  3(a)  of  this  Act,  shall  take 
effect  upon  enactment. 

Attest: 


Clerk. 
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The  motion  was  agreed  to. 

The  Senate  bill  was  ordered  to  be  read  a  third  time,  was  read  the 
third  time  and  passed,  and  a  motion  to  reconsider  was  laid  on  the 
table. 

A  similar  House  bill  (H.R.  11656)  was  laid  on  the  table. 


[From  the  Congressional  Record,  Extension  of  Remarks,  July  28,  1976] 


(E  4148) 

Legislative  History  of  the  Sunshine  Act 

Mr.  McClo.sk l.v.  Mr.  Speaker,  pursuant  to  the  dialog  with  the 
gentleman  from  Massachusetts  (Mr.  Burke),  I  place  this  letter  in  the 
Record  as  part  of  the  legislative  history  of  the  Sunshine  Act: 
Hon.  Peter  W.  Rodino,  Jr., 

Chairman.  Committee  on  the  Judiciary,  House  of  Representatives, 
Washington,  D.C. 

Dear  Mb.  Chairman  :  The  purpose  of  this  letter  is  to  inform  you  of  this 
Department's  views  with  regard  to  an  amendment  which  we  understand  will 
he  offered  to  H.R.  11656,  the  "Government  in  the  Sunshine  Act",  when  that  hill 
is  considered  by  the  House  of  Representatives.  We  understand  that  Congressman 
McCloskey  will  offer  an  amendment  to  section  5(b)  of  the  bill,  which  would 
amend  the  third  exemption  of  the  Freedom  of  Information  Act — 5  U.S.C. 
552(b)(3). 

The  amendment  which  we  understand  Congressman  McCloskey  will  offer  on 
the  Floor  would  revise  subsection  (b)  (3)  of  the  Freedom  of  Information  Act 
to  read  as  follows  : 

(b)  This  section  does  not  apply  to  matters  that  are — 

*    •  *  *  *  *  *  * 

(3)  Specifically  exempted  from  disclosure  by  statute;  provided:  that  such 
statute  (A)  requires  that  the  matters  be  withheld  from  the  public  or  (B)  estab- 
lishes particular  criteria  for  withholding  or  refers  to  particular  types  of  matters 
to  be  withheld. 

In  summary,  the  Department  would  support  this  amendment  if  legislative 
history  is  provided  to  make  clear  that  there  is  no  intention  in  revising  exemption 
3  to  invalidate  certain  statutory  provisions  administered  by  this  Department 
designed  to  protect  the  privacy  of  personal  information  obtained  by  the  Depart- 
ment. As  so  clarified,  the  amendment  would  substantially  resolve  a  number  of 
problems  which  we  have  noted  in  the  version  of  the  amendment  contained  in  the 
bill  as  reported  by  the  House  Judiciary  and  Government  Operations  Committees. 

Under  section  5(b)  of  H.R.  11656  as  reported  by  the  House  Judiciary  Com- 
mittee, the  third  exemption  in  the  Freedom  of  Information  Act  would  have  been 
amended  to  exempt  from  disclosure  only  material  required  or  permitted  to  be 
withheld  from  the  public  by  any  statute  establishing  particular  criteria  or 
referring  to  particular  types  of  information.  We  have  indicated  that  this 
provision  may  threaten  the  privacy  of  records  relating  to  individuals  maintained 
by  the  Social  Security  Administration  and  by  other  components  of  the 
Department. 

There  are  a  number  of  statutory  provisions  which  currently  authorize  the 
Department  to  protect  the  privacy  of  information  about  individuals  which  is 
maintained  by  the  Department.  Principal  among  these  provisions  is  section  1106 
of  the  Social  Security  Act  which  provides  that  no  disclosure  may  be  made  of 
certain  Internal  Revenue  returns  or  of  any  other  file,  record,  report,  or  other 
paper  obtained  by  the  Secretary  in  discharging  his  duties  under  that  Act,  except 
as  the  Secretary  may  prescribe  by  regulations.  Section  406(d)  (2)  of  the  General 
Education  Provisions  Act  and  section  438(c)  of  that  Act  authorize  the  with- 
holding of  information  on  individuals  and  their  families  gathered  in  connection 
with  certain  statistical  activities  of  the  Education  Division  of  this  Department. 
Likewise,  section  308(d)  of  the  Public  Health  Service  Act  provides  similar 
authority  with  regard  to  the  release  of  information  gathered  in  the  course 
of  health  statistical  activities  and  health  research,  evaluations,  and  demonstra- 
tions. We  were  concerned,  however,  that  none  of  these  provisions  establishes 
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"particular  criteria"  or  refers  "to  particular  types  of  information"  so  as  to  fall 
within  the  third  examption  from  the  Freedom  of  Information  Act  as  it  would 
be  amended  by  H.R.  11656  as  reported. 

We  believe  that  the  amendment  which  Congressman  McCloskey  intends  to 
introduce  will  help  to  resolve  the  problems  noted  above.  In  particular,  we  believe 
that  clause  (A)  of  the  amended  provision,  which  refers  to  any  statute  that 
requires  matters  to  be  withheld  from  the  public,  would  include  the  provisions  of 
the  Social  Security  Act,  the  General  Education  Provisions  Act,  and  the  Public 
Health  Service  Act  referred  to  above  which  require  the  Department  to  withhold 
certain  information  from  the  public  in  the  interest  of  protecting  the  privacy 
of  individuals.  To  the  extent  that  the  proposed  amendment  is  intended  to  accom- 
plish this  result,  we  fully  support  the  amendment  and  urge  that  it  be  adopted. 
However,  we  would  hope  that  the  debate  on  this  provision  and  the  report  of 
the  Conferees  on  the  bill  (if  a  Conference  is  held  and  this  provision  is  included 
in  the  bill  as  reported)  clearly  indicate  that  the  statutory  provisions  referred 
to  above,  wThich  are  designed  to  protect  the  privacy  of  personal  information,  will 
remain  in  full  force  and  effect. 

The  amendment  to  the  Freedom  of  Information  Act  contained  in  this  bill 
will,  of  course,  affect  other  agencies  of  the  Federal  government.  The  views 
expressed  above  relate  only  to  the  effect  of  this  amendment  on  programs  of 
this  Department  and  we  defer  to  other  affected  agencies  as  to  the  desirability  of 
this  amendment  from  their  standpoint. 

We  are  advised  by  the  Office  of  Management  and  Budget  that  there  is  no 
objection  to  the  presentation  of  these  views  from  the  standpoint  of  the  Adminis- 
tration's program. 
Sincerely, 

Marjorie  Lynch, 

Under  Secretary. 
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[From  the  Congressional  Record — Senate,  July  129,  1976] 

(S  12839) 
Government  in  the  Sunshine  Act 

Mr.  Ribicoff.  Mr.  President,  I  ask  the  Chair  to  lay  before  the 
Senate  a  message  from  the  House  of  Representatives  on  S.  5. 

The  Presiding  Officer  (Mr.  Stone)  laid  before  the  Senate  the 
amendment  of  the  House  of  Representatives  to  the  bill  (S.  5)  to  pro- 
vide that  meetings  of  Government  agencies  shall  be  open  to  the  public, 
and  for  other  purposes. 

(The  amendment  of  the  House  is  printed  in  the  Record  of  July  28, 
1976,  beginning  at  page  H7900.) 

Mr.  Ribicoff.  Mr.  President,  I  move  that  the  Senate  disagree  to  the 
amendment  of  the  House  of  Representatives  and  request  a  conference 
with  the  House  on  the  disagreeing  of  the  two  Houses  thereon,  and  that 
the  Chair  be  authorized  to  appoint  the  conferees  on  the  part  of  the 
Senate. 

The  motion  was  agreed  to ;  and  the  Presiding  Officer  appointed  Mr. 
Ribicoff,  Mr.  Mtjskie,  Mr.  Metcalf,  Mr.  Chiles,  Mr.  Percy,  Mr. 
Javtts,  and  Mr.  Roth  conferees  on  the  part  of  the  Senate. 

Mr.  Pastore.  Mr.  President,  I  do  not  mean  to  be  facetious  about 
this,  but  I  was  very  much  interested  in  tlie  fact  that  we  have  done 
something  about  sunshine.  I  hope  we  will  begin  to  do  something  about 
sunset, 

I  came  here  early  this  morning,  and  the  first  vote  was  at  3  :30.  Now 
I  am  told  we  are  going  to  be  here  until  8  o'clock  tonight.  It  strikes  me 
we  ought  to  do  the  business  of  the  Senate  when  we  are  wide  awake 
during  the  sunshine  period,  and  not  wait  for  the  sunset  and  the  dark- 
ness before  we  get  around  to  voting. 

I  would  hope  we  would  bear  that  in  mind. 


[From  the  Congressional  Record — House,  Aug.  3,  1976] 

(H  8228) 

Appointment  of  Conferees  on  S.  5,  Government  in  the  Sunshine 

Act 

Mr.  Brooks.  Mr.  Speaker,  I  ask  unanimous  consent  to  take  from 
the  Speaker's  table  the  Senate  bill  (S.  5)  to  provide  that  meetings  of 
Government  agencies  shall  be  open  to  the  public,  with  the  House 
amendments  thereto,  insist  on  the  House  amendments,  and  agree  to 
the  conference  asked  by  the  Senate. 

(727) 
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The  Speaker.  Is  there  objection  to  the  request  of  the  gentleman 
from  Texas?  The  Chair  hears  none,  and  appoints  the  following  con- 
ferees :  Messrs.  Brooks,  Moss,  Fascell,  Conyers,  Ms.  Abzug,  Messrs. 
Flowers,  Danielson,  Miss  Jordan,  and  Messrs.  Mazzoli,  Pattison  of 
New  York,  Horton,  McCloskey,  Moorhead  of  California  and  Kind- 
ness. 
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SENATE  BILL 

94th  CONGRESS 
1st  Session 


AN  ACT 

To  provide  that  meetings  of  Government  agencies  shall  be  open 
to  the  public,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  Short  Title. — This  Act  may  be  cited  as 

4  the  "Government  in  the  Sunshine  Act." 

6  Sec.  2.  Declaration  of  Policy.— It  is  hereby  de- 

7  clared  to  be  the  policy  of  the  United  States  that  the  public 

8  is  entitled  to  the  fullest  practicable  information  regarding 

9  the  decisionmaking  processes  of  the  Federal  Government. 

10  It  is  the  purpose  of  this  Act  to  provide  the  public  with  such 

11  information,  while  protecting  the  rights  of  individuals  and 

12  the  ability  of  the  Government  to  carry  out  its  responsibilities 
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HOUSE  AMENDMENT 


In  the  House  of  Representatives,  U.  S., 

July  28,  1976. 

Resolved,  That  the  bill  from  the  Senate  (S.  5)  entitled 
"An  Act  to  provide  that  meetings  of  Government  agencies  shall 
be  open  to  the  public,  and  for  other  purposes",  do  pass  with  the 
following 

AMENDMENT: 

Strike  out  all  after  the  enacting  clause,  and  insert: 

3  That  this  Act  may  be  cited  as  the  "Government  in  the 

4  Sunshine  Act". 

5  DECLARATION  OF  POLICY 

6  Sec.  2.  It  is  hereby  declared  to  be  the  policy  of  the 

7  United  States  that  the  public  is  entitled  to  the  fullest  prac- 

8  ticable  information  regarding  the  decisionmaking  processes 

9  of  the  Federal  Government.  It  is  the  purpose  of  this  Act  to 

10  provide  the  public  with  such  information  while  protecting 

11  the  rights  of  individuals  and  the  ability  of  the  Government 

12  to  carry  out  its  responsibilities. 

13  OPEN  MEETINGS 

14  Sec.  3.  (a)  Title  5,  United  States  Code,  is  amended  by 

15  adding  after  section  552a  the  following  new  section: 


SENATE  BILL 


2  Sec.  3.  Definitions. — For  purposes  of  this  Act  the 

3  term,  "person"  includes  an  individual,  partnership,  cor- 

4  poration,  association,  or  public  or  private  organization  other 

5  than  an  agency. 

6  Sec.  4.  (a)  This  section  applies,  according  to  the  pro- 

7  visions  thereof,  to  the  Federal  Election  Commission  and  to 

8  any  agency,  as  defined  in  section  551  (1)  of  title  5,  United 

9  States  Code,  where  the  collegial  body  comprising  the  agency 

10  consists  of  two  or  more  individual  members,  at  least  a  major- 

11  ity  of  whom  are  appointed  to  such  position  by  the  President 

12  with  the  advice  and  consent  of  the  Senate.  Except  as  provided 

13  in  subsection  (b),  all  meetings  of  such  collegial  bod}T,  or  of 

14  a  subdivision  thereof  authorized  to  take  action  on  behalf  of 

15  the  agency,  shall  be  open  to  the  public.  For  purposes  of  this 

16  section,  a  meeting  means  the  deliberations  of  at  least  the 

17  number  of  individual  agency  members  required  to  take  action 

18  on  behalf  of  the  agency  where  such  deliberations  concern  the 

19  joint  conduct  or  disposition  of  official  agency  business. 
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1  "§  5526.  Open  meetings 

2  "(a)  For  purposes  of  this  section — 


6  .  "(1)  the  term  'agency  means  the  Federal  Election 

7  Commission  and  any  agency,  as  defined  in  section  552 

8  (e)  of  this  title,  headed  by  a  collegial  body  composed  of 

9  two  or  more  individual  members,  a  majority  of  whom 

10  are  appointed  to  such  position  by  the  President  with  the 

11  advice  and  consent  of  the  Senate,  and  includes  any  sub- 

12  division  thereof  authorized  to  act  on  behalf  of  the  agency; 

15  "(2)  Ihe  term  'meeting'  means  a  gathering  to  joint- 

16  ly  conduct  or  dispose  of  agency  business  by  two  or  more, 

17  but  at  least  the  number  of  individual  agency  members 

18  required  to  take  action  on  behalf  of  the  agency,  but 

19  does  not  include  gatherings  required  or  permitted  by 

20  subsection  (d) ;  and 

21  "(3)  the  term  'member  means  an  individual  who 

22  belongs  to  a  collegial  body  heading  an  agency. 

23  "(b)(1)  Members  as  described  in  subsection  (a)(2) 

24  shall  not  jointly  conduct  or  dispose  of  agency  business  with- 

25  out  complying  with  subsections  (b)  through  (g). 
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4  (b)  Except  where  the  agency  finds  that  the  public  in- 

5  terest  requires  otherwise,  (1)  subsection  (a)  shall  not  apply 

6  to  any  agency  meeting,  or  any  portion  of  an  agency  meeting, 

7  or  to  any  meeting,  or  any  portion  of  a  meeting,  of  a  sub- 

8  division  thereof  authorized  to  take  action  on  behalf  of  the 

9  agency,  and,  (2)  the  requirements  of  subsections  (c)  and 

10  (d)  shall  not  apply  to  any  information  pertaining  to  such 

11  meeting  otherwise  required  by  this  section  to  be  disclosed  to 

12  the  public,  where  the  agency,  or  the  subdivision  thereof  con- 

13  ducting  the  meeting,  properly  deternnnes  that  such  portion 

14  or  portions  of  its  meeting,  or  such  information,  can  be  reason- 

15  ably  expected  to — 

16  (1)   disclose  matters   (A)   specifically  authorized 

17  under  criteria  established  by  an  Executive  order  to  be 

18  kept  secret  in  the  interests  of  national  defense  or  foreign 

19  policy  and  (B)  are  in  fact  properly  classified  pursuant 

20  to  such  Executive  order; 

21  (2)   relate'  solely  to  the  agency's  own  internal 

22  personnel  rules  and  practices: 
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1  "(2)  Except  as  provided  in  subsection  (c),  every  portion 

2  of  every  meeting  of  an  agency  shall  be  open  to  public  ob- 

3  servation. 

4  "(c)  Except  in  a  case  where  the  agency  finds  that  the 

5  public  interest  requires  otherwise,  subsection  (b)  -  shall  not 

6  apply  to  any  portion  of  an  agency  meeting  and  the  require- 

7  ments  of  subsections  (d)  and  (e)  shall  not  apply  to  any 

8  information  pertaining  to  such  meeting  otherwise  required 

9  by  this  section  to  be  disclosed  to  the  public,  where  the 

10  agency  properly  determines  that  such  portion  or  portions  of 

11  its  meeting  or  the  disclosure  of  such  information  is  likely  to — 


16  "(1)  disclose  matters  (A)  specifically  authorized 

17  under  criteria  established  by  an  Executive  order  to  be 

18  kepi  secret  in  the  interests  of  national  defense  or  foreign 

19  policy  and  (B)  in  fact  properly  classified  pursuant  to 

20  such  Exectuive  order; 

21-  "(2)  relate  solely  to  the  internal  personnel  rules 

22  and  practices  of  an  agency; 
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1  (3)    disclose   information  of  a   personal  nature 

2  where  disclosure  would  constitute  a  clearly  unwarranted 

3  invasion  of  personal  privacy ; 

4  (4)  involve  accusing  any  person  of  a  crime,  or 

5  formally  censuring  any  person ; 

6  (5)  disclose  information  contained  in  investigatory 

7  records  compiled  for  law  enforcement  purposes,  but 

8  only  to  the  extent  that  the  disclosure  would  (A)  inter- 

9  fere  with  enforcement  proceedings,    (B)    deprive  a 

10  person  of  a  right  to  a  fair  trial  or  an  impartial  ad- 

11  judication,  (C)  constitute  an  unwarranted  invasion  of 

12  personal  privacy,  (D)  diselose  the  identity  of  a  con- 

13  fidential  source,  (E)  in  the  case  of  a  record  compiled 

14  by  a  criminal  law  enforcement  authority  in  the  course 

15  of  a  criminal  investigation,  or  by  an  agency  conducting 

16  a  lawful  national  security  intelligence  investigation,  dis- 

17  close  confidential  information  furnished  only  by  the  con- 

18  fidential  source,   (F)  disclose  investigative  techniques 

19  and  procedures,  or  (G)  endanger  the  life  or  physical 

20  safety  of  law  enforcement  personnel; 

22  (6)   disclose  trade  secrets,  or  financial  or  com- 

23  mercial  information  obtained  from  any  person,  where 

24  such  trade  secrets  or  other  information  could  not  be  ob- 
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1  "(6)   disclose  information  of  a  personal  nature 

2  where  disclosure  would  constitute  a  clearly  unwarranted, 

3  invasion  of  personal  privacy; 

4  "(3)  involve  accusing  any  person  of  a  crime,  or 

5  formally  censuring  any  person; 

6  "(7)   disclose  investigatory  records  compiled  for 

7  law  enforcement  purposes,   or  information   which  if 

8  written  would  be  contained  in  such  records,  bat  only 

9  to  the  extent  that  the  production  of  such  records  or 

10  information  would    (A)    interfere  with  enforcement 

11  proceedings,  (B)  deprive  a  person  of  a  right  to  a  fair 

12  trial  or  an  impartial  adjudication,  ( C)  constitute  an  un- 

13  warranted  invasion  of  personal  privacy,  (D)  disclose 

y 

14  the  identity  of  a  confidential  source  and,  in  the  case  of 

15  a  record  compiled  by  a  criminal  law  enforcement  author- 

16  ity  in  the  course  of  a  criminal  investigation,  or  by  an 

17  agency  conducting  a  lawful  national  security  intelligence 

18  investigation,  confidential  information  furnished  only  by 

19  the  confidential  source,  (E)  disclose  investigative  tech- 

20  niques  and  procedures,  or  (F)  endanger  the  life  or 

21  physical  safety  of  law  enforcement  personnel; 

22  "(4)  disclose  trade  secrets  and  commercial  or  finan- 

23  cial  information  obtained  from  a  person  and  privileged 

24  or  confidential; 
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1  tained  by  the  agency  without  a  pledge  of  confidentiality, 

2  or  where  such  information  must  be  withheld  from  the 

3  public  in  order  to  prevent  substantial  injury  to  the  com- 

4  petitive  position  of  the  person  to  whom  such  information 

5  relates ; 

6  (7)  disclose  information  which  must  be  withheld 

7  from  the  public  in  order  to  avoid  premature  disclosure  of 

8  an  action  or  a  proposed  action  by — 

9  (A)  an  agency  which  regulates  currencies,  se- 

10  curities,  commodities,  or  financial  institutions  where 

11  such  disclosure  would  (i)  lead  to  significant  finan- 

12  cial  speculation  in  currencies,  securities,  or  commod- 

13  ities,  or   (ii)   significantly  endanger  the  stability 

14  of  any  financial  institution ; 

15  (B)  any  agency  where  such  disclosure  would 

16  significantly  frustrate  implementation  of  the  pro- 

17  posed  agency  action,  or  private  action  contingent 

18  thereon;  or 
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6  "(9)  disclose  information  the  premature  disclosure 

7  of  which  would — 

9  "(A)  in  the  case  of  an  agency  which  regulates 
10  currencies,  securities,  commodities,  or  financial  wi- 
ll stitutions,  be  likely  to  ( i)  lead  to  significant  financial 

12  speculation,  or  (ii)  significantly  endanger  the  sta- 

13  bility  of  any  financial  institution;  or 

15  "(B)  in  the  case  of  any  agency,  be  likely  to 

16  significantly  frustrate  implementation  of  a  proposed 

17  agency  action,  except  that  this  subparagraph  shall 

18  not  apply  in  any  instance  after  the  content  or 

19  nature  of  the  proposed  agency  action  has  been 

20  disclosed  to  the  public  by  the  agency,  unless  the 

21  agency  is  required  by  law  to  make  such  disclosure 

22  prior  to  taking  final  agency  action  on  such  proposal, 

23  or  after  the  agency  publishes  or  serves  a  substantive 

24  rule  pursuant  to  section  553(d)  of  this  title;  or 
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1  (C)  any  agency  relating  to  the  purchase  by 

2  such  agency  of  real  property. 

3  This  paragraph  shall  not  apply  in  any  instance  where 

4  the  agency  has  already  disclosed  to  the  public  the  con- 

5  tent  or  nature  of  its  proposed  action,  or  where  the  agency 

6  is  required  by  law  to  make  such  disclosure  on  its  own 

7  initiative  prior  to  taking  final  agency  action  on  such 

8  proposal ; 

9  (8)  disclose  information  contained  in  or  related  to 

10  examination,  operating,  or  condition  reports  prepared  by, 

11  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

12  for  the  regulation  or  supervision  of  financial  institutions; 

13  (9)  specifically  concern  the  agency's  participation 

14  in  a  civil  action  in  Federal  or  State  court,  or  the  injtia- 

15  tion,  conduct,  or  disposition  by  the  agency  of  a  particular 

16  case  of  formal  agency  adjudication  pursuant  to  ^e  proce- 

17  dures  in  section  554  of  title  5,  United  States  Code,  or 

18  otherwise  involving  a  determination  on  the  record  after 

19  opportunity  for  a  hearing ;  or 

22  (10)  disclose  information  required  to  be  withheld 

23  from  the  public  by  any   statute   establishing  par- 
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9  _._       "(8)  disclose  information  contained  in  or  related  to 

10  examination,  operating,  or  condition  reports  prepared 

11  by,  on  behalf  of,  or  for  the  use  of  an  agency  responsible 

12  for  the  regulation  or  supervision  of  financial  institutions; 

13  -    "(10)  specifically  concern  the  agency  s  issuance 

14  of  a  subpena,  or  the  agency's  participation  in  a  civil 

15  action  or  proceeding,  an  action  in  a  foreign  court  or 

16  international  tribunal,  or  an  arbitration,  or  the  initiation, 

17  conduct,  or  disposition  by  the  agency  of  a  particular  case 

18  of  formal  agency  adjudication  pursuant  to  the  procedures 

19  in  section  554  of  this  title  or  otherwise  involving  a 

20  determination  on  the  record  after  opportunity  for  a 

21  hearing. 

22  _  "(3)  disclose  matters  specifically  exempted  from  dis- 

23  closure  by  statute  (other  than  section  552  of  this  title): 
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1  ticular  criteria  or  referring   to  particular   types  of 

2  information. 

5  (c)  (1)  Action  under  subsection  (b)  shall  be  taken  only 

6  when  a  majority  of  the  entire  membership  of  the  agency,  or 

7  of  the  subdivision  thereof  authorized  to  conduct  the  meeting 

8  on  behalf  of  the  agency,  votes  to  take  such  action.  A  separate 

9  vote  of  the  agency  members,  or  the  members  of  a  subdivision 

10  thereof,  shall  be  taken  with  respect  to  each  agency  meeting  a 

11  portion  or  portions  of  which  are  proposed  to  be  closed  to  the 

12  public  pursuant  to  subsection  (b),  or  with  respect  to  any 

13  information  which  is  proposed  to  be  withheld  under  subsec- 

14  tion  (b) .  A  single  vote  may  be  taken  with  respect  to  a  series 

15  of  meetings,  a  portion  or  portions  of  which  are  proposed  to 

16  be  closed  to  the  public,  or  with  respect  to  any  information 

17  concerning  such  series  of  meetings,  so  long  as  each  meeting  in 

18  such  series  involves  the  same  particular  matters,  and  is 

19  scheduled  to  be  held  no  more  than  thirty  days  after  the  initial 

20  meeting  in  such  series.  The  vote  of  each  agency  member  par- 

21  ticipating  in  such  vote  shall  be  recorded  and  no  proxies  shall 

22  be  allowed.  However  any  person  whose  interests  may  be 

23  directly  affected  by  a  meeting  requests  that  the  agency  close 

24  a  portion  or  portions  of  the  meeting  to  the  public  for  any  of 
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1  Provided,  That  Such  statute  (A)  requires  that  the  mat- 

2  ters  be  withheld  from  the  public,  or  (B)  establishes  par- 

3  Ocular  criteria  for  withholding  or  refers  to  particular 

4  types  of  matters  to  be  withheld; 

5  "(d)  (1)  '  Action  under,  subsection »  (c)  to  close  a  por- 

6  Hon  or  portions  of  an  agency  meeting  shall  be  taken  only 

7  when  a  majority  of  the  entire  membership  of  the  agency 

8  votes  to  take  such  action.  A  separate  vote  of  the  agency 

9  members  shall  be  taken  with  respect  to  each  agency  meeting 

10  a  portion  or  portions  of  which  are  proposed  to  be  closed  to 

11  the  public  pursuant  to  subsection  (c).  A  single  vote  may 

12  be  taken  with  respect  to  a  series  of  portions  of  meetings  which 

13  are  proposed  to  be  closed  to  the  public,  or  with  respect  to  any 

14  information  concerning  such  series,  so  long  as  each  portion  of 

15  a  meeting  in  such  series  involves  the  same  particular  matters, 

16  and  is  scheduled  to  be  held  no  more  than  thirty  days  after  the 

17  initial  portion  of  a  meeting  in  such  series.  The  vote  of  each 

18  agency  member  participating  in  such  vote  shall  be  recorded 

19  and  no  proxies  shall  be  allowed. 

22  "(%)   Whenever  any'  person  whose  interests  may  be 

23  directly  affected  by  a  portion  of  a  meeting  requests  that  the 

24  agency  close  such  portion  to  the  public  for  any  of  the  rea- 


744 


SENATE  BILL 

1  the  reasons  referred  to  in  paragraphs  (3),  (4),  or  (5)  of 

2  subsection  (b),  the  agency  shall  vote  whether  to  close  such 

4  meeting,  upon  request  of  any  'one  of  its  members.  Within  one 

5  day  of  any  vote  taken  pursuant  to  this  paragraph,  the  agency 

6  shall  make  publicly  available  a  written  copy  of  such  vote. 

7  (2)  If  a  meeting  or  portion  thereof  is  closed  to  the 

8  public,  the  agency  shall,  within  one  day  of  the  vote  taken 

9  pursuant  to  paragraph  ( 1 )  of  this  subsection,  make  publicly 

10  available  a  full  written  explanation  of  its  action  closing  the 

11  meeting,  or  portion  thereof,  together  with  a  list  of  all  persons 

12  expected  to  attend  the  meeting,  and  their  affiliation. 

13  (3)  Any  agency,  a  majority  of  whose  meetings  will 

14  properly  be  closed  to  the  public,  in  whole  or  in  part,  pursuant 

15  to  paragraphs  (6),  (7)  (A),  (8),  or  (9)  of  subsection  (b), 

16  or  any  combination  thereof,  may  provide  by  regulation  for 

17  the  closing  of  such  meetings,  or  portion  of  such  meetings,  so 

18  long  as  a  majority  of  the  members  of  the  agency,  or  of  the 

19  subdivision  thereof  conducting  the  meeting,  votes  at  the  be- 

20  ginning  of  such  meeting,  or  portion  thereof,  to  close  the  meet- 

21  ing,  and  a  copy  of  such  vote  is  made  available  to  the  public. 

22  The  provisions  of  this  subsection,  and  subsection  (d),  shall 

23  not  apply  to  any  meeting  to  which  such  regulations  apply: 

24  Provided,  That  the  agency  shall,  except  to  the  extent  that  the 
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1  sons  referred  to  in  paragraph  (5),  (6),  or  (7)  of  subscc- 

2  Hon  (c),  the  agency,  upon  request  of  any  one  of  its  members, 

3  shall  vote  by  recorded  vote  whether  to  close  such  meeting. 

4  "(3)  Within  one  day  of  any  vote  taken  pursuant  to 

5  paragraph   (1)   or  (2),  the  agency  shall  make  publicly 

6  available  a  written  copy  of  such  vole  reflecting  the  vote  of 

7  each  member  on  the  question.  If  a  portion  of  a  meeting  is 

8  to  be  closed  to  the  public,  the  agency  shall,  ivithin  one  day 

9  of  the  vote  taken  pursuant  to  paragraph  (1)  or  (2)  of  this 

10  subsection,  make  publicly  available  a  full  written  explana- 

11  tion  of  its  action  closing  the  portion  together  with  a  list  of 

12  all  persons  expected  to  attend  the  meeting  and  their  affiliation. 

13  "(4)  Any  agency,  a  majority  of  whose  meetings  may 

14  properly  be  closed  to  the  public  pursuant  to  paragraph  (4), 

15  (8),  (9)  (A),  or  (10)  of  subsection  (c),  or  any  combina- 

16  tion  thereof,  may  provide  by  regulation  for  the  closing  of 

17  such  meetings  or  portions  thereof  in  the  event  that  a  majority 

18  of  the  members  of  the  agency  votes  by  recorded  vote  at  the 

19  beginning  of  such  meeting,  or  portion  thereof,  to  close  the 

20  exempt  portion  or  portions  of  the  meeting,  and  a  copy  of 

21  such  vote,  reflecting  the  vote  of  each  member  on  the  ques- 

22  tion,  is  made  available  to  the  public.  The  provisions  of  para- 

23  graphs  (1),  (2),  and  (3)  of  this  subsection  and  subsection 

24  (e)  shall  not  apply  to  any  portion  of  a  meeting  to  which 
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1  provisions  of  subsection  (b)  may  apply,  provide  the  public 

2  with  public  announcement  of  the  date,  place,  and  subject  mat- 

3  ter  of  the  meeting  at  the  earliest  practicable  opportunity. 


8  (d)  In  the  case  of  each  meeting,  the  agency  shall  make 

9  public  announcement,  at  least  one  week  before  the  meeting, 
10  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 
H  open  or  closed  to  the  public,  and  the  name  and  phone  number 

12  of  the  official  designated  by  the  agency  to  respond  to  requests 

13  for  information  about  the  meeting.  Such  announcement  shall 

14  be  made  unless  a  majority  of  the  members  of  the  agency, 

15  or  of  the  members  of  the  subdivision  thereof  conducting  the 

16  meeting,  determines  by  a  vote  that  agency  business  requires 

17  that  such  meetings  be  called  at  an  earlier  date,  in  which  case 

18  the  agency  shall  make  public  announcement  of  the  date, 

19  place,  and  subject  matter  of  such  meeting,  and  whether  open 

20  or  closed  to  the  public,  at  the  earliest  practicable  opportunity. 

21  The  subject  matter  of  a  meeting,  or  the  determination  of  the 

22  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 

23  to  the  public,  may  be  changed  following  the  public  announce- 

24  menl  required  by  this  paragraph  if,  (1)  a  majority  of  the 
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1  such  regulations  apply:  Provided,  That  the  agency  shall, 

2  except  to  the  extent  that  such  information  is  exempt  from 

3  disclosure  under  the  provisions  of  subsection  (c),  provide 

4  the  public  with  public  announcement  of  the  date,  place,  and 

5  subject  matter  of  the  meeting  and  each  portion  thereof  at 

6  the  earliest  practicable  time  and  in  no  case  later  than  the 

7  commencement  of  the  meeting  or  portion  in  question. 

8  "(e)  In  the  case  of  each  meeting,  the  agency  shall  make 

9  public  announcement,  at  least  one  week  before  the  meeting, 

10  of  the  date,  place,  and  subject  matter  of  the  meeting,  whether 

11  it  is  to  be  open  or  closed  to  the  public,  and  the  name  and 

12  phone  number  of  the  official  designated  by  the  agency  to 

13  respond  to  requests  for  information  about  the  meeting.  Such 

14  announcement  shall  be  made  unless  a  majority  of  the  mem- 

15  bcrs  of  the  agency  determines  by  a  recorded  vote  that  agency 

16  business  requires  that  such  meeting  be  called  at  an  earlier 

17  date,  in  which  case  the  agency  shall  make  public  announce- 

18  ment  of  the  date,  place,  and  subject  matter  of  such  meeting, 

19  and  ivhcther  open  or  closed  to  the  public,  at  the  earliest 

20  practicable  time  and  in  no  case  later  than  the  commence- 

21  ment  of  the  meeting  or  portion  in  question.  The  time,  place, 

22  or  subject  matter  of  a  meeting,  or  the  determination  of  the 

23  agency  to  open  or  close  a  meeting,  or  portion  of  a  meeting, 

24  to  the  public,  may  be  changed  following  the  public  announce- 
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1  entire  membership  of  the  agency,  or  of  the  subdivision 

2  thereof  conducting  the  meeting,  determines  by  a  vote  that 

3  agency  business  so  requires,  and  that  no  earlier  announce- 

4  ment  of  the  change  was  possible,  and,  (2)  the  agency  pub- 

5  licly  announces  such  change  at  the  earliest  practicable  oppor- 

6  tunity.  Immediately  following  the  public  announcement  re- 

7  quired  by  this  paragraph,  notice  of  such  announcement  shall 

8  also  be  submitted  for  publication  in  the  Federal  Eegister. 

9  (e)  A  complete  transcript  or  electronic  recording  ade- 

10  quate  to  fully  record  the  proceedings  shall  be  made  of  each 

11  meeting,  or  portion  of  a  meeting,  closed  to  the  public,  ex- 

12  cept  for  a  meeting,  or  portion  of  a  meeting,  closed  to  the 

13  public  pursuant  to  paragraph  (9)  of  subsection  (b) .  The 

14  agency  shall  make  promptly  available  to  the  public,  in  a  place 

15  easily  accessible  to  the  public,  the  complete  transcript  or  elec- 

16  tronic  recording  of  the  discussion  at  such  meeting  of  any 

17  item  on  the  agenda,  or  of  the  testimony  of  any  witness  re- 

18  ceived  at  such  meeting,  where  no  significant  portion  of  such 

19  discussion  or  testimony  contains  any  information  specified 

20  in  paragraphs  (1)  through  (10)  of  subsection  (b).  Copies 

21  of  such  transcript,  or  a  transcription  of  such  electronic  re- 

22  cording  disclosing  the  identity  of  each  s]>eaker,  shall  be  fur- 

23  nished  to  any  person  at  the  actual  cost  of  duplication  or 

24  transcription.  The  agency  shall  maintain  a  complete  ver- 

25  batim  copy  of  the  transcript,  or  a  complete  electronic  record- 

10 
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1  ment  required  by  this  paragraph  only  if  (1)  a  majority  of 

2  the  entire  membership  of  the  agency  determines  by  a  re- 

3  corded  vote  that  agency  business  so  requires  and  that  no 

4  earlier  announcement  of  the  change  was  possible,  and  (2) 

5  the  agency  publicly  announces  such  change  and  the  vote 

6  of  each  member  upon  such  change  at  the  earliest  practicable 

7  time  and  in  no  case  later  than  the  commencement  of  the 

8  meeting  or  portion  in  question, 

9  "(f)(1)  For  every  meeting  closed  pursuant  to  para- 

10  graphs  (1)  through  (10)  of  subsection  (c),  the  General 

11  Counsel  or  chief  legal  officer  of  the  agency  shall  publicly 

12  certify  that,  in  his  opinion,  the  meeting  may  be  dosed  to  the 

13  public  and  shall  state  the  relevant  exemptive  provision.  A 

14  copy  of  such  certification,  togetlier  with  a  statement  from  the 

15  presiding  officer  of  the  meeting  setting  forth  the  date,  time, 

16  and  place  of  the  meeting,  the  persons  present,  the  generic  sub- 

17  ject  matter  of  the  discussion  at  the  meeting,  and  the  actions 

18  taken,  shall  be  incorporated  into  minutes  retained  by  the 

19  agency. 

20  "(2)  Written  minutes  shall  be  made  of  any  agency  meet- 

21  ing,  or  portion  thereof,  which  is  open  to  the  public.  The 

22  agency  shall  make  such  minutes  promptly  available  to  the 

23  public  in  a  location  easily  accessible  to  the  public,  and  shall 

24  maintain  such  minutes  for  a  period  of  at  least  two  years  after 

25  such  meeting.  Copies  of  such  minutes  shall  be  furnished  to 
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1  ing  of  each  meeting,  or  portion  of  a  meeting,  closed  to  the 

2  public,  for  a  period  of  at  least  two  years  after  such  meeting, 

3  or  until  one  year  after  the  conclusion  of  any  agency  pro- 

4  ceeding  with  respect  to  which  the  meeting,  or  a  portion 

5  thereof,  was  held,  whichever  occurs  later. 

6  (f)  Each  agency  subject  to  the  requirements  of  this  sec- 

7  tion  shall,  within  one  hundred  and  eighty  days  after  the  en- 

8  actment  of  this  Act,  following  consultation  with  the  Office  of 

9  the  Chairman  of  the  Administrative  Conference  of  the  United 

10  States  and  published  notice  in  the  Federal  Register  of  at  least 

11  thirty  days  and  opportunity  for  written  comment  by  any 

12  persons,  promulgate  regulations  to  implement  the  require- 

13  ments  of  subsections  (a)  through  (e)  of  this  section.  Any 

14  person  may  bring  a  proceeding  in  the  United  States  Dis- 

15  trict  Court  for  the  District  of  Columbia  to  require  an  agency 

16  to  promulgate  such  regulations  if  such  agency  has  not  pro- 

17  mulgated  such  regulations  within  the  time  period  specified 

18  herein.  Any  person  may  bring  a  proceeding  in  the  United 

19  States  Court  of  Appeals  for  the  District  of  Columbia  to  set 

20  aside  agency  regulations  issued  pursuant  to  this  subsection 

21  that  are  not  in  accord  with  the  requirements  of  subsections 

22  (a)  through  (e)  of  this  section,  and  to  require  the  promulga- 

23  tion  of  regulations  that  are  in  accord  with  such  subsections. 

11 
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1  any  person  at  no  greater  than  the  actual  cost  of  duplication 

2  thereof  or,  if  in  the  public  interest,  at  no  cost. 


6  "(g)  Each  agency  subject  to  the  requirements  of  this 

7  section  shall,  within  180  days  after  the  date  of  enactment 

8  of  this  section,  following  consultation  with  the  Office  of  the 

9  Chairman  of  the  Administrative  Conference  of  the  United 

10  States  and  published  notice  in  the  Federal  Register  of  at 

11  least  thirty  days  and  opportunity  for  written  comment  by 

12  any  persons,  promulgate  regulations  to  implement  the  re~ 

13  quirements  of  subsections  (b)  through  (f)  of  this  section. 

14  Any  person  may  bring  a  proceeding  in  the  United  States 

15  District  Court  for  the  District  of  Columbia  to.  require  an 

16  agency  to  promulgate  such  regulations  if  such  agency  has 

17  not  promulgated  such  regulations  within  the  time  period 

18  specified  herein.  Subject  to  any  limitations  of  time  therefor 

19  provided  by  law,  any  person  may  bring  a  proceeding  in 

20  i  the  United  States  Court  of  Appeals  for  the  District  of  Colum- 

21  bia  to  set  aside  agency  regulations  issued  pursuant  to  this 

22  subsection  that  are  not  in  accord  with  the  requirements  of 

23  subsections  (b)  through  (f)  of  this  section,  and  to  require 

24  the  promulgation  of  regulations  that  are  in  accord  with  such 

25  subsections. 
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1  (g)  The  district  courts  of  the  United  States  have  juris- 

2  diction  to  enforce  the  requirements  of  subsections  (a)  through 

3  (e)  of  this  section  by  declaratory  judgment,  injunctive  relief, 

4  or  other  relief  as  may  be  appropriate.  Such  actions  may  be 

5  brought  by  any  person  against  an  agency  or  its  members 

6  prior  to,  or  within  sixty  days  after,  the  meeting  out  of  which 

7  the  violation  of  this  section  arises,  except  that  if  public  an- 

8  nouncement  of  such  meeting  is  not  initially  provided  by  the 

9  agency  in  accordance  with  the  requirements  of  this  section, 

10  such  action  may  be  instituted  pursuant  to  this  section  at  any 

11  time  prior  to  sixty  days  after  any  public  announcement  of 

12  such  meeting.  Before  bringing  such  action,  the  plaintiff 

13  shall  first  notify  the  agency  of  his  intent  to  do  so,  and  allow 

14  the  agency  a  reasonable  period  of  time,  not  to  exceed  ten 

15  days,  to  correct  any  violation  of  this  section,  except  that 

16  such  reasonable  period  of  time  shall  not  be  held  to  exceed 

17  two  working  days  where  notification  of  such  violation  is 

18  made  prior  to  a  meeting  which  the  agency  has  voted  to  close. 

19  .  Such  actions  may  be  brought  in  the  district  wherein  the 

20  plaintiff  resides,  or  has  his  principal  place  of  business,  or 

21  where  the  agency  in  question  has  its  headquarters.  In  such 

22  actions  a  defendant  shall  serve  his  answer  within  twenty  days 

23  after  the  service  of  the  complaint.  The  burden  is  on  the 

24  defendant  to  sustain  his  action.  In  deciding  such  cases  the 

12 
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1  "(h)  The  district  courts  of  the  United  States  have  juris- 

2  diction    to    enforce    the    requirements    of    subsection  (b) 

3  through  (f)  of  this  section.  Such  actions  may  be  brought  by 

4  any  person  against  an  agency  prior  to,  or  within  sixty  days 

5  after,  the  meeting  out  of  which  the  violation  of  this  section 

6  arises,  except  that  if  public  announcement  of  such  meeting 

7  is  not  initially  provided  by  the  agency  in  accordance  with 

8  the  requirements  of  this  section,  such  action  may  be  instituted 

9  pursuant  to  this  section  at  any  time  prior  to  sixty  days  after 

10  any  public  announcement  of  such  meeting.  Such  actions  may 

11  be  brought  in  the  district  court  of  the  United  States  for  the 

12  district  in  which  the  agency  meeting  is  held,  or  in  the  District 

13  Court  for  the  District  of  Columbia,  or  where  the  agency  in 

14  question  has  its  headquarters.  In  such  actions  a  defendant 

15  shall  serve  his  answer  within  twenty  days  after  the  service 

16  of  the  complaint,  but  such  time  may  be  extended  by  the 

17  court  for  up  to  twenty  additional  days  upon  a  showing  of 

18  good  cause  therefor.  The  burden  is  on  the  defendant  to 

19  sustain  his  action.  In  deciding  such  cases  the  court  may 

20  examine  in  camera  any  portion  of  the  minutes  of  a  meeting 

21  closed  to  the  public,  and  may  take  such  additional  evidence 

22  as  it  deems  necessary.  The  court,  having  due  regard  for 

23  orderly  administration  and  the  public  interest,  as  well  as  the 

24  interests  of  the  party,  may  grant  such  equitable  relief  as  it 
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1  court  may  examine  in  camera  any  portion  of  a  transcript  or 

2  electronic  recording  of  a  meeting  closed  to  the  public,  and 

3  may  take  such  additional  evidence  as  it  deems  necessary.  .The 

4  court,  having  due  regard  for  orderly  administration  and  the 

5  public  interest,  as  well  as  the  interests  of  the  party,  may 

6  grant  such  equitable  relief  as  it  deems  appropriate,  includ- 

7  ing  granting  an  injunction  against  future  violations  of  this 

8  section,  or  ordering  the  agency  to  make  available  to  the  public 

9  the  transcript  or  electronic  recording  of  any  portion  of  a 

10  meeting  improperly  closed  to  the  public.  Except  to  the  extent 

11  provided  in  subsection  (h)  of  this  section,  nothing  in  this  sec- 

12  tion  confers  jurisdiction  on  any  district  court  to  set  aside 

13  or  invalidate  any  agency  action  taken  or  discussed  at  an 

14  agency  meeting  out  of  which  the  violation  of  this  section 

15  arose. 

16  (h)  Any  Federal  court  otherwise  authorized  by  law  to 

17  review  agency  action  may,  at  the  application  of  any  person 

18  properly  participating  in  the  proceeding  pursuant  to  other 

19  applicable  law,  inquire  into  violations  by  the  agency  of  the 

20  requirements  of  this  section,  and  afford  any  such  relief  as  it 

21  deems  appropriate. 

22  (i)  The  court  may  assess  against  any  party  reason- 

23  able  attorney  fees  and  other  litigation  costs  reasonably  in- 

24  curred  by  any  other  party  who  substantially  prevails  in  any 

25  action  brought  in  accordance  with  the  provisions  of  sub- 

13 
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1  deems  appropriate,  including  granting  an  injunction  against 

2  future  violations  of  this  section,  or  ordering  the  agency  to 

3  make  available  to  the  public  such  portion  of  the  minutes  of 

4  a  meeting  as  is  not  authorized  to  be  withheld  under  section  (c) 

5  of  this  section.  Nothing  in  this  section  confers  jurisdiction  on 

6  any  district  court  acting  solely  under  this  subsection  to  set 
~  aside,  enjoin  or  invalidate  any  agency  action  taken  or  dis- 

8  cussed  at  an  agency  meeting  out  of  which  the  violation  of  this 

9  section  arose. 


22  "(i)   The  court  may  assess  against  any  party  rea- 

23  sonable  attorney  fees  and  other  litigation  costs  reasonably 

24  incurred  by  any  other  party  who  substantially  prevails  in 

25  any  action  brought  in  accordance  with  the  provisions  of 
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1  section  (f) ,   (g),  or  (h)  of  this  section.  Costs  may  be 

2  assessed  against  an  individual  member  of  an  agency  only  in 

3  the  case  where  the  court  finds  such  agency  member  has 

4  intentionally  and  repeatedly  violated  this  section,  or  against 

5  the  plaintiff  where  the  court  finds  that  the  suit  was  initiated 

6  by  the  plaintiff  for  frivolous  or  dilatory  purposes.  In  the 

7  case  of  apportionment  of  costs  against  an  agency,  the  costs 

8  may  be  assessed  by  the  court  against  the  United  States. 

9  (j)  The  agencies  subject  to  the  requirements  of  this 

10  section  shall  annually  report  to  Congress  regarding  their 

11  compliance  with  such  requirements,  including  a  tabulation 

12  of  the  total  number  of  agency  meetings  open  to  the  public, 

13  the  total  number  of  meetings  closed  to  the  public,  the  rea- 

14  sons  for  closing  such  meetings,  and  a  description  of  any 

15  litigation  brought  against  the  agency  under  this  section. 

[See  section  6(a)  of  the  Senate  bill.  J 

14 
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1  subsection  (g)  or  (h)  of  this  section,  except  that  costs  may 

2  be  assessed  against  the  plant  iff  only  where  the  court  finds 

3  that  the  suit  was  initiated  by  the  plaintiff  primarily  for 

4  frivolous  or  dilatory  purposes.  In  the  case  of  assessment  of 

5  costs  against  an  agency,  the  costs  may  be  assessed  by  the 

6  court  against  the  United  States. 

9         "(j)  Each  agency  subject  to  the  requirements  of  this 

10  section  shall  annually  report  to  Congress  regarding  its  com- 

11  pliance  with  such  requirements,  including  a  tabulation  of  the 

12  total  number  of  agency  meetings  open  to  the  public,  the 

13  total  number  of  meetings  closed  to  the  public,  the  reasons 

14  for  closing  such  meetings,  and  a  description  of  any  litigation 

15  brought  against  the  agency  under  this  section,  including  any 

16  costs  assessed  against  the  agency  in  such  litigation  ( whether 

17  or  not  paid  by  the  agency). 

18  "(k)  Except  as  specifically  provided  in  this  section, 

19  nothing  herein  expands  or  limits  the  present  rights  of  any 

20  person  under  section  552  of  this  title,  except  that  the  pro- 

21  visions  of  this  Act  shall  govern  in  the  case  of  any  request 

22  made  pursuant  to  such  section  to  copy  or  inspect  the  minutes 

23  described  in  subsection  ( f)  of  this  section.  The  requirements 

24  of  chapter  33  of  title  44,  United  States  Code,  shall  not  apply 

25  to  the  minutes  described  in  subsection  (f)  of  this  section. 
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[See  the  last  sentence  of  section  6  (a)  of  the  Senate 

bill.] 


[See  section  6(b)  of  the  Senate  bill.] 


19  Sec.  5.  (a)  Section  557  of  title  5,  United  States  Code, 

20  is  amended  by  adding  at  the  end  thereof  the  following  new 

21  subsection: 

22  "  (d)  In  any  agency  proceeding  which  is  subject  to  sub- 

23  section  (a)  of  this  section,  except  to  the  extent  required  for 

24  the  disposition  of  ex  parte  matters  as  authorzized  by  law — 

L5 
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1  "(I)  This  section  does  not  constitute  authority  to  withhold 

2  any  information  from  Congress,  and  does  not  authorize  the 

3  closing  of  any  agency  meeting  or  portion  thereof  othenvise 

4  required  by  law  to  be  open. 

5  "(m)  Nothing  in  this  section  authorizes  any  agency  to 

6  withhold  from  any  individual  any  record,  including  minutes 

7  required  by  this  Act,  which  is  otherwise  accessible  to  such 

8  individual  under  section  552a  of  this  title. 

9  "(n)  In  the  event  that  any  meeting  is  subject  to  the 

10  provisions  of  the  Federal  Advisory  Committee  Act  as  well 

11  as  the  provisions  of  this  section,  the  provisions  of  this  sec- 

12  tion  shall  govern*1. 

13  (b)  The  chapter  analysis  of  chapter  5  of  title  5f  United 

14  States  Code,  is  amended  by  inserting: 

15  "562b.  Open  meetings.'''' 

16  immediately  below : 

17  "552a.  Records  about  individuals". 

18  EX  PARTE  COMMUNICATIONS 

19  Sec.  4.  (a)  Section  557  of  title  5,  United  States  Code, 

20  is  amended  by  adding  at  the  end  thereof  the  following  new 

21  subsection: 

22  "(d)(1)  in  any  agency  proceeding  which  is  subject  to 

23  subsection  (a)  of  this  section,  except  to  the  extent  required 

24  for  the  disposition  of  ex  parte  matters  as  authorized  by  law — 
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1  "  ( 1 )  no  interested  person  outside  the  agency  shall 

2  make  or  knowingly  cause  to  be  made  to  any  member  of 

3  the  body  comprising  the  agency,  administrative  law 

4  judge,  or  other  employee  who  is  or  may  reasonably  be 

5  expected  to  be  involved  in  the  decisional  process  of  the 

6  proceeding,  an  ex  parte  communication  relevant  to  the 

7  merits  of  the  proceeding ; 

8  "  (2)  no  member  of  the  body  comprising  the  agency, 

9  administrative  law  judge,  or  other  employee  who  is  or 

10  may  reasonably  be  expected  to  be  involved  in  the  deci- 

11  sional  process  of  the  proceeding,  shall  make  or  know- 

12  ingly  cause  to  be  made  to  an  interested  person  outside  the 

13  agency  an  ex  parte  communication  relevant  to  the  merits 

14  of  the  proceeding ; 

15  "  (3)  a  member  of  the  body  comprising  the  agency, 

16  administrative  law  judge,  or  other  employee  who  is  or 

17  may  reasonably  be  expected  to  be  involved  in  the  deci- 

18  sional  process  of  such  proceeding  who  receives,  or  who 

19  makes,  a  communication  in  violation  of  this  subsection, 

20  shall  place  on  the  public  record  of  the  proceeding: 


22 
23 


"(A)  written  communications  transmitted  in 
violation  of  this  subsection; 

16 
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1  "(A)  no  interested  person  outside  the  agency  shall 

2  make  or  cause  to  be  made  to  any  member  of  the  body 

3  comprising  the  agency,  administrative  law  judge,  or 

4  other  employee  who  is  or  may  reasonably  be  expected 

5  to  be  involved  in  the  decisional  process  of  the  proceed- 

6  ing,  an  ex  parte  communication  relative  to  the  merits 

7  of  the  proceeding; 

8  "(B)  no  member  of  the  body  comprising  the  agen- 

9  cy,  administrative  law  judge,  or  other  employee  who 

10  is  or  may  reasonably  be  expected  to  be  involved  in 

11  the  decisional  process  of  the  proceeding,  shall  make  or 

12  cause  to  be  made  to  any  interested  person  outside  the 

13  agency  an  ex  parte  communication  relative  to  the  merits 

14  of  the  proceeding; 

15  "(C)  a  member  of  the  body  comprising  the  agency, 

16  administrative  law  judge,  or  other  employee  who  is  or 

17  may  reasonably  be  expected  to  be  involved  in  the  de- 

18  cisional  process  of  such  proceeding  who  receives,  or 

19  who  makes  or  causes  to  be  made,  a  communication  pro- 

20  hibited  by  this  subsection  shall  place  on  the  public  record 

21  of  the  proceedings: 

22  "(i)  all  such  written  communications;  • 
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1  "(B)  memorandums  stating  the  substance  of  all 

2  oral  communications  occurring  in  violation  of  this 

3  subsection;  and 

4  "(C)  responses  to  the  materials  described  in 

5  subparagraphs  (A)  and  (B)  of  this  subsection; 


8  "(4)  upon  receipt  of  a  communication  knowingly 

9  made  by  a  party,  or  which  wras  knowingly  caused  to  be 

10  made  by  a  party  in  violation  of  this  subsection;  the 

11  agency,  administrative  law  judge,  or  other  employee 

12  presiding  at  the  hearing  may,  to  the  extent  consistent 

13  with  the  interests  of  justice  and  the  policy  of  the  under- 

14  tying  statutes,  require  the  person  or  party  to  show  cause 

15  why  his  claim  or  interest  in  the  proceeding  should  not 

16  be  dismissed,  denied,  disregarded,  or  otherwise  adversely 

17  affected  by  virtue  of  such  violation; 

18  "(5)  the  prohibitions  of  this  subsection  shall  apply 

19  at  such  time  as  the  agency  may  designate,  but  in  no  case 

20  shall  they  apply  later  than  the  time  at  which  a  proceed- 

21  ing  is  noticed  for  hearing  unless  the  person  responsible 

22  for  the  communication  has  knowledge  that  it  will  be 

23  noticed,  in  which  case  the  prohibitions  shall  apply  at  the 

24  time  of  his  acquisition  of  such  knowledge.". 

17 
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1  "(it)  memoranda  stating  the  substance  of  all 

2  such  oral  communications;  and 

4  "(&)  att  written  responses,  and  memoranda 

5  stating  the  substance  of  all  oral  responses,  to  the 

6  materials  described  in  clauses  (i)  and  (ii)  of  this 

7  subparagraph; 

8  "(D)  in  the  event  of  a  communication  prohibited 

9  by  this  subsection  and  made  or  caused  to  be  made  by  a 

10  party  or  interested  person,  the  agency,  administrative 

11  law  judge,  or  other  employee  presiding  at  the  hearing 

12  may,  to  the  extent  consistent  with  the  interests  of  justice 

13  and  the  policy  of  the  underlying  statutes,  require  the 

14  person  or  party  to  show  cause  why  his  claim  or  interest 

15  in  the  proceeding  should  not  be  dismissed,  denied,  dis- 

16  regarded,  or  otherwise  adversely  affected  on  account  of 

17  such  violation;  and 

18  "(E)  the  prohibitions  of  this  subsection  shall  apply 

19  beginning  at  such  time  as  the  agency  may  designate, 

20  but  in  no  case  shall  they  begin  to  apply  later  than  the 

21  time  at  which  a  proceeding  is  noticed  for  hearing  unless 

22  the  person  responsible  for  the  communication  has  knowl- 

23  edge  that  it  will  be  noticed,  in  which  case  the  prohibi- 

24  lions  shall  apply  beginning  at  the  time  of  his  acquisition 

25  of  such  knowledge. 
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3  (b)   Section  551  of  title  5,  United  States  Code,  is 

4  amended — 

5  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

6  (12); 

7  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

8  graph  (13)  and  inserting  in  lieu  thereof  "act;  and" 

10  (3)  by  adding  at  the  end  thereof  the  following  new 

11  paragraph : 

12  "(14)  'ex  parte  communication'  means  an  oral  or 

13  written  communication  not  on  the  public  record  with 

14  respect  to  which  reasonable  prior  notice  to  all  parties  is 

15  not  given.". 


18  (c)  Section  556(d)  of  title  5,  United  States  Code,  is 

19  amended  by  inserting  between  the  third  and  fourth  sentences 

20  thereof  the  following  new  sentence:  "The  agency  may,  to  the 

21  extent  consistent  with  the  interests  of  justice  and  the  policy 

22  of  the  underlying  statutes  administered  by  the  agency,  con- 

23  sider  a  violation  of  section  557  (d)  of  this  title  sufficient 

18 
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1  "(2)  This  section  does  not  constitute  authority  to  ivith- 

2  hold  information  from  Congress.". 

3  (b)  Section  551  of  title  5,  United  States  Code,  is 

4  amended — 

5  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

6  (12); 

7  (2)  by  striking  out  the  "act."  at  the  end  of  para- 

8  graph  (13)  and  inserting  in  lieu  thereof  "act;  and" ; 

9  and 

10  (3)  by  adding  at  the  end  thereof  the  following  new 

H  paragraph: 

12  —  "(14)  'ex  parte  communication  means  an  oral  or 

13  written  communication  not  on  the  public  recori  with 

14  respect  to  which  reasonable  prior  notice  to  all  parties 

15  is  not  given;  but  it  shall  not  include  requests  for  htforma- 

16  tion  on  or  status  reports  relative  to  any  matter  or  pro- 

17  ceeding  covered  by  this  subchapter." . 

18  (e)  Section  556(d)  of  title  5,  United  States  Code,  is 

19  amended  by  inserting  between  the  third  and  fourth  sentences 

20  thereof  the  following  new  sentence:  "The  agency  may,  to 

21  the  extent  consistent  with  the  interests  of  justice  and  the 

22  policy  of  the  underlying  statutes  administered  by  the  agency, 

23  consider  a  violation  of  section  557(d)  of  this  title  sufficient 
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1  grounds  for  a  decision  adverse  to  a  party  who  has  knowingly 

2  committed  such  violation  or  knowingly  caused  such  violation 

3  to  occur.". 

4  Sec.  6.  (a)  Except  as  specifically  provided  by  section 

5  4,  nothing  in  section  4  confers  any  additional  rights  on 

6  any  person,  or  limits  the  present  rights  of  any  such  person, 

7  to  inspect  or  copy,  under  section  552  of  title  5,  United 

8  States  Code,  any  documents  or  other  written  material 

9  within  the  possession  of  any  agency.  In  the  case  of  any 

10  request  made  pursuant  to  section  552  of  title  5,  Un:+o^ 

11  States  Code,  to  copy  or  inspect  the  transcripts  or  electi 

12  recordings  described  in  section  4(e),  the  provisions  of 

13  Act  shall  govern  whether  such  transcripts  or  electroni 

14  cordings  shall  be  made  available  in  accordance  with  such 

15  request.  The  requirements  of  chapter  33  of  title  44,  United 

16  States  Code,  shall  not  apply  to  the  transcripts  and  electronic 

17  recordings  described  in  section  4(e).  This  Act  does  not 

18  authorize  any  information  to  be  withheld  from  Congress. 

19  (b)  Nothing  in  section  4  authorizes  any  agency  to 

20  withhold  from  any  individual  any  record,  including  tran- 

21  scripts  or  electronic  recordings  required  by  this  Act,  which 

22  is  otherwise  accessible  to  that  individual  under  section  552a 

23  of  title  5,  United  States  Code. 

19 
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1  ([rounds  for  a  decision  adverse  to  a  person  or  party  who  has 

2  committed  such  violation  or  caused  such  violation  to  occur.". 

[See  sul (section  (k)  of  5  U.S.C.  5521)  as  added  by  the 
House  amendment.] 


[See  subsection  (1)  of  5  U.S.C.  552b  as  added  by  the 
House  amendment.] 

[See  subsection  (m)  of  5  U.S.C.  552b  as  added  by 
the  House  amendment.] 
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1  CONFORMING  AMENDMENTS 

2  Sec.  5.   (a)  Section  410(b(l)  of  tide  30,  United 

3  States  Code,  is  amended  by  inserting  after  "Section  552 

4  (public  information)  "  the  words  "section  552a  (records 

5  about  individuals},  section  552b  (open  meetings),". 

6  (b)  Section  552(b)(3)  of  title  5,  United  Statta  Code, 

7  is  amended  to  read  as  follows: 

8  uf3)  specifically  exempted  from  disclosure  by  statute 

9  (other  than  Section  552b  of  this  title) :  Provided,  That 

10  such  statute  (A)  requires  that  the  matters  be  withheld 

11  from  the  public,  or  (B)  establishes  particular  criteria 

12  for  withholding  or  refers  to  particular  types  of  matters 

13  to  be  withheld ;";  and 

14  (c)  Subsection  (d)  of  section  10  of  the  Federal  Ad- 
lb  visory  Committee  Act  is  amended  by  striking  out  the  first 

16  sentence  and  inserting  in  lieu  thereof  the  following:  "Sub- 

17  sections  (a)(1)  and  (a)(3)  of  this  section  shall  not  apply 

18  to  any  portion  of  an  advisory  committee  meeting  where  the 

19  President,  or  the  head  of  the  agency  to  which  the  advisory 

20  committee  reports,  determines  that  such  portion  of  such 

21  meeting  may  be  closed  to  the  public  in  accordance  with  sub- 

22  section  (c)  of  section  552b  of  title  5,  United  States  Code.". 
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SENATE  BILL 

2  Sec.  7.  The  provisions  of  this  Act  shall  become  effec- 

3  tive  one  hundred  and  eighty  days  after  the  date  on  which 

4  this  Act  is  enacted,  except  that  the  provisions  of  section  4 

5  requiring  the  issuance  of  regulations  to  implement  such  sec- 

6  tion  shall  become  effective  upon  enactment. 

Passed  the  Senate  November  6,  1975. 
Attest : 

Secretary. 
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HOUSE  AMENDMENT 

1  EFFECTIVE  DATE 

2  SEC.  (k  (a)  Except  as  provided  in  subsection  (b)  of 

3  (his  section,  the  previsions  of  this  Act  .shall  take  effect  one 

4  hundred  and  eighty  days  after  the  date  of  its  enactment. 

5  (b)  Subsection  (g)  of  section  562b  of  title  5,  United 

6  States  Code,  as  added  by  section  3(a)  of  this  Act,  shall  take 

7  effect  upon  enactment. 

Attest : 


Clerk. 


773 


MEMORANDUM  OF  DIFFERENCES  BETWEEN  HOUSE 
AND  SENATE  VERSIONS 

Part  I 

I.   DEFINITION   OF   MEETING   AND   RELATED  TERMS 

(a)  Definition  of  meeting 

(Senate  defines  meeting  to  mean  "the  deliberations  of  at  least  the  number  of 
individual  agency  members  required  to  take  action  on  behalf  of  the  agency  where 
such  deliberations  concern  the  joint  conduct  or  disposition  of  official  agency 
business."  House  defines  meeting  to  mean  "a  gathering  to  jointly  conduct  or 
dispose  of  agency  business  by  two  or  more,  but  at  least  the  number  of  individ- 
ual agency  members  required  to  take  action  on  behalf  of  the  agency.*' 

Senate  section  3(a)  on  p.  2,  lines  16-19* 
House  section  3(a)— 5  USC  552b  (a)  (2)  on  p.  2,  lines  12-18 

( b )  Types  of  meetings  covered 

Senate  includes  in  bill's  open  meeting  requirements  all  deliberations  falling 
within  the  Act's  definition  of  a  meeting. 

The  House  exempts  from  the  bill's  definition  of  a  meeting  "gatherings  re- 
quired or  permitted  by  subsection  (d)."  Pursuant  to  subsection  (d)  an  agency 
may  choose  to  meet  to  consider  whether  a  subsequent  meeting  should  be  open  or 
closed  under  this  Act. 

Senate  section  3(a)  on  p.  2,  lines  16-19 
House  section  3(a)—  5  USC  552b (a)  (2)  on  p.  2,  lines  15-18 

(c)  Definition  of  a  member 

The  Senate  does  not  separately  define  the  term  member  of  an  agency.  The 
House  defines  member  to  mean  "an  individual  who  belongs  to  a  collegial  body 
heading  an  agency." 

House  section  3(a)— 5  USC  552b(a)  (3)  on  p.  2,  lines  21-22 

(d)  Prohibition  against  noncompliance  with  Act 

The  House,  in  addition  to  requiring  agency  meetings  to  be  open,  provides  that 
•'members  as  described  in  subsection  (a)  (2)  shall  not  jointly  conduct  or  dispose 
of  agency  business  without  complying  with  subsections  (b)  through  (g)."  The 
Senate  does  not  contain  this  additional  provision. 

House  section  3  (a)— 5  USC  552b  (b)  (1)  on  p.  2,  lines  23-25 

2.   EXEMPTION    FOR   PREMATURE   DISCLOSURE   OF  INFORMATION 

(a)  Applicability  of  exemption's  qualifying  language  to  financial  agencies 
Senate  provision  qualifying  the  exemption  for  premature  disclosure  of  certain 

information  applies  to  the  entire  exemption,  including  the  portion  applicable  to  an 
agency  which  regulates  currencies,  securities,  commodities,  or  financial 
institutions.  In  the  comparable  House  provision,  the  qualifications  on  the 
exemption  do  not  apply  to  agencies  which  regulate  currencies,  securities,  com- 
modities, or  financial  institutions. 

Senate  section  4(b)(7)  on  p.  6,  lines  3-8 

'  House  section  3 (a)—  5  USC  552b (c)  (9)  on  p.  5,  lines  17-24 

(b)  Wording  of  exemption's  qualifying  language 

'Senate  language  qualifying  the  applicability  of  the  prematurity  exemption 
reads : 

"This  paragraph  shall  not  apply  in  any  instance  where  the  agency  has  already 
disclosed  to  the  public  the  content  or  nature  of  its  proposed  action,  or  where 
the  agency  is  required  by  law  to  make  such  disclosure  on  its  own  initiative  prior 
to  taking  final  agency  action  on  such  proposal ;" 


♦Page  and  line  numbers  refer  to  comparative  print  of  S.  5  [pp.  7.30  through  771.  supra]. 
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House  language  qualifying  the  applicability  of  the  prematurity  exemption 

reads : 

"Except  that  this  subparagraph  shall  not  apply  in  any  instance  after  the  con- 
tent or  nature  of  the  proposed  agency  action  has  l>een  disclosed  to  the  public 
by  the  agency,  unless  the  agency  is  required  toy  law  to  make  such  disclosure  prior 
to  taking  final  agency  action  on  isuch  proposal,  or  after  the  agency  publishes  or 
serves  a  substantive  rule  pursuant  to  section  553(d)  of  this  title;" 

Senate  section  4(b)(7)  on  p.  6,  lines  3-8 

House  section  3(a)— 5  U1SC  552b (c)  (9)  on  p.  5,  lines  17-24 

3.  EXEMPTION  FOR  LIMITATIONS  ON  DISCLOSURES  IN  OTHER  STATUTES 

(a)  Sunshine  Act  provision 

The  Senate  permits  an  agency  to  close  a  meeting  to  protect  "information  re- 
quired to  be  withheld  by  any  other  statute  establishing  particular  criteria  or  re- 
ferring to  particular  types  of  information."  The  comparable  House  clause  ex- 
empts :  "Matters  specifically  exempted  from  disclosure  toy  statute  (other  than 
section  552  of  this  title)  :  Provided  that  such  statute  (A)  requires  that  the  mat- 
ters be  withheld  from  the  public  or  (B)  establishes  particular  criteria  for  with- 
holding or  refers  to  particular  types  of  matters  to  be  withheld ;" 

Senate  section  4(b)  (10)  on  p.  6,  lines  22 — p.  7,  line  2 
House  section3(a)-^5  USC  552b(c)  (3)  on  p.  6,  line 22— p.  7,  line  4 

(b)  Freedom  of  Information  Act  Provision 

The  Senate  requires  an  agency  to  keep  a  transcript  or  electronic  recording  of 
Information  Act  exempting  from  disclosure  information  specifically  exempted 
by  other  statutes.  The  House  Act  amends  the  comparable  provision  in  the  Freedom 
of  Information  Act  so  it  conforms  to  the  Sunshine  Act  exemption. 

House  section  5(b)  on  p.  20,  lines  6-^13 

4.  REQUIREMENTS   FOR   TRANSCRIPTS    OR  MINUTES 

The  Senate  requires  an  agency  to  keep  a  transcript  or  electronic  recording  of 
closed  agency  meetings.  The  transcripts  or  electronic  recordings  must  Ibe  main- 
tained for  at  least  two  years  but  disclosure  of  transcripts  containing  sensitive 
matters  is  protected.  There  is  no  requirement  that  the  agency  prepare  minutes 
of  open  or  closed  meetings.  The  House  does  not  require  an  agency  to  keep  tran- 
scripts of  open  or  closed  meetings.  Instead,  it  requires  the  General  Counsel  to 
certify  publicly  that  the  meeting  may  be  closed  under  one  of  the  exemptions  and 
to  state  the  relevant  exemption.  This  must  be  included  in  minutes  kept  of  the 
closed  meeting.  Minutes  of  closed  meetings  must  include  information  on  the 
generic  subject  matter  of  the  meeting  and  actions  taken  on  them.  The  House  also 
requires  each  agency  to  maintain  and  disclose  minutes  of  open  meetings.  The 
minutes  of  open  meetings,  but  not  closed  meetings,  must  be  kept  for  at  least  2 
years. 

Senate  section  4(e)  on  p.  10,  line  9-p.  11,  line  5 
House  section  8(a)— 5  USC  552b  (f) -line  9  on  p.  10,  p.  11,  line  2 

5.  VENUE 

The  Senate  provides  suit  may  be  brought  where  the  headquarters  of  the  agency 
is  located  or  where  the  plaintiff  resides.  In  the  House,  suit  may  be  brought 
where  the  headquarters  of  the  agency  is  located,  the  D.C.  District  Court,  or  the 
place  where  meeting  is  held. 

Senate  section  4(g)  on  p.  12,  lines  19-21 

House  section  3(a)— 5  USC  552b (h)  on  p.  12,  lines  10-14 

<;.    REVIEW     BY  APPELLATE  COURT  OF  COMPLIANCE  WITH  ACT 

The  Senate  provides  that  a  court  thai  otherwise  has  jurisdiction  to  review  an 
agency's  final  action  may,  as  ]»irt  of  that  review,  "inquire  into  violations  Iby  the 
agency  of  the  requirements  <>f  this  sction,  and  afford  any  such  relief  as  it  deems 
appropriate."  The  House  Act  contains  no  comparable  provision. 


775 


Semite  section  4(h)  on  p.  18,  lines  16-21 

7.   PERSONAL   LIABILITY   OF   AGENCY    MEMBERS   FOR  LITIGATION  COSTS 

The  Senate  authorizes  an  individual  agency  member  to  be  named  as  a  defend- 
ant. It  permits  a  court  to  assess  reasonable  attorney  fees  and  other  litigation 
costs  against  an  agency  member  only  if  the  agency  meml>er  has  intentionally 
and  repeatedly  violated  the  Act.  The  House  bill  doe*  not  provide  that  suit  may  be 
brought  against  an  individual  agency  member,  or  provide  that  litigation  fees  may 
l>e  assessed  against  him. 

Senate  section  4(i)  on  p.  13,  line  22-p.  14,  line  4.  Senate  section  4(g)  on  p.  12, 

line  5 

8.    EX    PARTE  COMMUNICATIONS 

(a)  Definition  of  cx  parte  communicdtion.s 

The  Senate  bill  prohibits  "ex  parte  communications  relevant  to  the  merits." 
The  House  bill  contains  a  similar  phrase,  but  in  addition  specifies  that  an  ex 
parte  communication  "shall  not  include  requests  for  information  on  or  status 
reports  relative  to  any  matter  or  proceeding  covered  by  this  subchapter." 

Senate  section  4(b)(3)  on  p.  18,  lines  10-15 
House  section  4(b)  (3)  on  p.  18,  lines  10-17 
(b)  Applicability  of  prohibition  to  person  who  causes  cx  parte  communications 
The  Senate  prohibits  an  interested  person  from  making,  or  knowingly  causing 
to  be  made,  an  ex  parte  communication.  The  comparable  House  wording  pro- 
hibits any  interested  person  from  making,  or  causing  to  be  made,  an  ex  parte  com- 
munication, without  reference  to  the  word  knowingly. 

Senate  section  5(a)— 5  USC  557(d)  and  House  section  4(a)— 5  USC  557(d)  (1) 
See  p.  16,  line  2,  and  lines  11-12 

(c)  Applicability  of  agency  sanctions  to  party  who  makes  or  causes  ex  parte 

commu  ni  cation 

The  Senate  provides  that  upon  receipt  of  an  ex  parte  communication  knowingly 
made  or  knowingly  caused  to  be  made  by  a  party,  the  agency  may  require  the 
party  to  show  cause  why  his  claim  should  not  be  adversely  affected,  and  author- 
izes the  agency  to  rule  against  a  party  wmo  has  knowingly  committed  a  violation 
of  the  rules  against  ex  parte  communications,  or  knowingly  caused  such  a  viola- 
tion. The  House  provides  for  similar  remedies  in  the  event  of  an  ex  parte  com- 
munication, but  does  not  require  that  the  communication  be  made  knowingly. 

Senate  section  5(a)— 5  USC  557(d)  (l)-(2)  and  House  section  4(a)— 5  USC 
557(d)  (1)(A)-(B).  See  p.  16,  line  2  and  line  11 

Senate  section  5(a)— 5  USC  557(d)  (4)  and  House  section  4(a)— 5  USC  557 
(d)  (1)  (D).  See  p.  17,  lines  8-10 

Senate  section  5(c)  and  House  section  4(c).  See  p.  19,  lines  1-3 

(d)  Duty  of  disclosure  placed  on  official  who  causes  an  ex  parte  communication 
to  be  made 

The  Senate  requires  an  agency  official  who  receives  or  who  makes  an  ex  parte 
communication  to  place  information  about  it  on  the  public  record.  The  House 
requires  an  agency  official  who  receives  or  who  makes,  or  causes  to  be  made,  an 
ex  parte  communication  to  place  information  about  it  on  the  public  record. 

Senate  section  5(a)— 5  USC  557(d)  (3)  and  House  section  4(a)— 5  USC 
557(d)  (1)  (C).  See  page  16,  line  19 

9.  FEDERAL  ADVISORY  COMMITTEE  ACT 

The  House  amends  the  Federal  Advisory  Committee  Act  so  that  an  advisory 
committee  meeting  may  be  closed  for  the  same  reasons  applicable  under  the 
Sunshine  Act  to  the  closing  of  an  agency  meeting.  The  Senate  contains  no 
comparable  amendment  of  the  Federal  Advisory  Committee  Act. 

House  section  5(c)  on  page  20,  lines  14-22 
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Part  II  * 

1.  Senate  section  3  {P.  2, 1,2-5) 

Senate  contains  Administrative  Procedure  Act  definition  of  person  (5  U.S.C. 
551  (2) ) .  Bill  not  enacted  as  amendment  to  APA. 

House  section  3  (a)  (2:1-2) 

House  has  no  definition  of  person.  Bill  is  in  form  of  an  amendment  to  the  APA 
and  therefore  automatically  includes  APA's  definition  of  person. 

Possible  compromise 
House  provision. 

2.  Senate  section  4(a)  (2 :6-12 ) 

Senate  specifically  refers  to  Federal  Election  Commission.  In  describing  bill's 
coverage,  incorporates  definition  of  agency  from  5  U.S.C  551(1).  Does  not  define 
term  to  include  subdivision  of  agency.  Refers  to  the  collegial  body  comprising 
the  agency. 

House  section  3  (a)— 5  U.S.C.  552b  (a)  (1)  (2:6-12) 

House  specifically  refers  to  Federal  Election  Commission.  Incorporates  defini- 
tion of  agency  from  Freedom  of  Information  Act.  Defines  term  to  include  sub- 
division of  agency.  Describes  agency  as  headed  by  a  collegial  body. 

Possible  compromise 

Remove  reference  to  Election  Commission  (subject  to  approval  of  Parliamen- 
tarian), and  otherwise  use  House  provision  (with  clarification  in  report  of 
when  an  agency  is  headed  by  a  collegial  body ) . 

3.  Senate  section  4(a)  (2 :12-15 ) 

Senate  requires  all  meetings  of  the  collegial  body  or  a  subdivision  authorized 
to  take  action  on  behalf  of  the  agency  to  be  open  to  the  public.  Provision  does  not 
refer  to  portion  of  a  meeting. 

House  section  3(a)— 5  U.S. C.  552b (b)(2)  (3 :l-3 ) 

House  requires  that  every  portion  of  every  meeting  shall  be  open  to  public 
observation. 

Possible  compromise 
House  provision. 

4.  Senate  section  4(b)  (3:14-15) 

Senate  introductory  wording  makes  exemptions  applicable  to  information 
that  "can  be  reasonably  expected  to"  disclose  matters  specified  in  rest  o^ 
subsection. 

House  section  3(a)— 5  USC  552b (c)  (3:11) 

House  introductory  language  makes  exemptions  applicable  to  information 
that  "is  likely  to"  disclose  matters  specified  in  rest  of  subsection.  Exemptions 
explicitly  made  applicable  to  disclosure  of  information. 

Possible  compromise 

House  provision,  with  report  to  explain  conferees'  understanding  that  standard 
is  more  likely  than  not. 

5.  Senate  section  4(b)(2)  (3 :21-22 ) 

Senate  wording  of  second  exemption  refers  to  "agency's  own  internal  personnel 
rules  and  practices." 

House  Scction3  (a)— 5  USC  552b  (c)  (2)  (3:21-22) 

House  wording  of  second  exemption  follows  Freedom  of  Information  wording, 
namely,  "relate  solely  to  the  internal  personnel  rules  and  practices  of  an 
agency." 


•The  possible  compromises  sot  forth  In  Pnrt  II  were  agreed  upon  en  bloc  by  the  conferees 
with  t  h<>  except  ion  Of  Item  1  2,  which  follows  the  ElOUSe  provision. 


777 


Possible  compromise 

House  provision,  with  explanation  in  report  that  it  is  not  intended  to  apply 
to  general  discussions  of  personnel  rules,  but  only  as  necessary  to  protect  the 
privacy  of  staff  members  and  to  cover  the  handling  of  strictly  internal  matters, 
as  per  Senate  Gov't  Op.  report. 

6.  Senate  section  4(b)(5)  (4 :6-7 ) 

Senate  wording  applies  to  "information  contained  in  investigatory  records" 
but  not  to  information  which  would  be  in  such  files  if  written. 

House  section  3  (a) -^5  USC  552b (c)  (7)  (4:6-8) 

House  wording  applies  to  "investigatory  records"  and  to  "information  which 
if  written  would  be  contained  in  such  records." 

Possible  compromise 

House  provision,  with  explanation  in  report  that  non-written  information  is 
included  to  cover  instances  such  as  oral  information  imparted  by  a  confidential 
informant. 

7.  Senate  section  4(b)(5)  (4:12-18) 

Senate  amends  clause  (D)  as  it  appears  in  the  Freedom  of  Information  Act 
by  dividing  it  into  two  clauses. 

House  section  3(a)— 5  USC  552b  (c)  (7)  (4:13-19) 

House  wording  in  clause  (D)  exactly  follows  Freedom  of  Information  Act. 
Possible  compromise 

House  provision. 

8.  Senate  section  4(b)(6)  (4 :22-5 :5 ) 

Senate  applies  trade  secrets  or  financial  or  commercial  information  provision 
only  to  information  which  is  not  obtainable  by  subpoena  or  information  which 
must  be  withheld  "to  prevent  substantial  injury  to  the  competitive  position  of 
the  person  to  whom  such  information  relates." 

House  section  3(a)— 5  USC  552b (c)(4)  (4 :22-24 ) 

House  trade  secrets  exemption  exactly  follows  Freedom  of  Information  Act. 
Possible  compromise 

House  provision,  with  explanation  in  report  that  it  is  agreed  to  with  recogni- 
tion of  case  law  on  existing  trade  secrets  exemption  of  Freedom  of  Information 
Act. 

9.  Senate  section  4  ( b )  ( 7 )  (5 :6-8 ) 

Senate  preface  of  prematurity  provision  applies  to  disclosing  information 
which  would  lead  to  premature  disclosure  of  an  action  or  proposed  action. 

House  section  3(a)—  5  USC  552b  (c)  (9)  (5:6-7) 

House  preface  to  prematurity  exemption  refers  to  the  premature  disclosure 
of  information. 

Possible  compromise 
House  provision. 

10.  Senate  section  4(b)(7)(A)  (5:9-14) 

Senate  requires  that  disclosure  would  lead  to  speculation  and  contains  twice 
the  phrase  "in  currencies,  securities,  or  commodities." 

House  section  3  (a) -^5  USC  552b  (c)  (9)  (A)  (5:9-13) 

House  requires  that  disclosure  be  likely  to  lead  to  speculation.  It  deletes 
requirement  that  financial  speculation  be  "in  currencies,  securities,  or 
commodities." 

Possible  compromise 

House  provision,  with  "in  currencies,  securities,  or  commodities"  added  after 
"financial  speculation". 
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11.  Senate  section  4(b)(7)(B)  (5:15-18) 

Senate  test  is  that  disclosure  would  significantly  frustrate  implementation  of 
agency  action. 

House  section  3 (a)— 5  USC  552b  (c)  (9)  (B)  (5:15-17) 

House  test  is  that  disclosure  he  likely  to  significantly  frustrate  implementation 
of  agency  action. 

Possible  compromise 
House  provision. 

12.  Senate  section  4(b)  (7)  (C)  (6:1-2) 

Senate  provision  expressly  exempts  information  on  the  purchase  of  real 
property. 

House  section  3(a)— 5  USC  552b (c)  (9) 

No  comparable  provision  in  House. 
Possible  compromise 

.Senate  provision. 

13.  Semite  section  4(b)(9)  (6:13-19) 

Senate  wording  does  not  refer  to  subpoenas  and  refers  only  to  litigation  in 
State  or  Federal  courts. 

House  section  3(a)— 5  USC  552(b)  (c)  (10)  (6:13-21) 

House  wording  includes  additional  reference  to  discussions  concerning  the 
agency's  issuance  of  a  subpoena.  'Court  litigation  included  is  "civil  action  or  pro- 
ceeding", an  action  in  a  foreign  court  or  "international  tribunal",  or  an 
arbitration. 

Possible  compromise 
House  provision. 

14.  Senate  section  4(c)  (1)  (7:5-14) 

Senate  procedures  for  invoking  exemptions  apply  'both  to  meetings  and  to  in- 
formation about  meetings  ;  refers  to  subdivisions. 

House  section  3(a)— 5  USC  552(d)(1)  (7 :5-ll ) 

House  procedural  paragraph  applies  only  to  closings  of  meetings.  No  reference 
to  subdivisions. 

Possible  compromise 

Senate  provision,  except  for  reference  to  subdivisions. 

15.  Senate  section  4(c)(1)  (7:14-16) 

Senate  provision  for  voting  on  a  series  of  closings  refers  to  "a  series  of  meet- 
ings, a  portion  or  portions  of  which  are  proposed  to  be  closed  to  the  public". 

House  section  3  (a)— 5  USC  552b(d)  (1)  (7:11-13) 

House  provision  for  voting  on  a  series  of  closings  refers  to  "a  series  of  portions 
of  meetings". 

Possible  compromise 

Senate  provision,  with  explanation  in  conference  report  that  each  portion  of  a 
meeting  is  to  he  considered  as  a  separate  entity  on  the  issue  of  whether  it  may  be 
closed. 

16.  Senate  section  4(c)(1)  and  (3)  (7:20-22;  8:4-6,  21) 

Senate  wording  requires  recorded  vote  only  for  vote  on  closing  a  series  of 
meetings.  No  requirement  that  rote  of  each  member  be  disclosed. 

House  section  3(a)— 5  USC  552b  (d)  (1)- (3)   (7:18;  8:3-7,  18-22) 

House  requires  all  rotes  on  closing  to  he  recorded  ;md  requires  that  disclosure 
of  such  votes  must  reflect  vote  of  each  member. 
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Possible  compromise 
House  provisions. 

17.  Senate  section  4(c)  (3)  (8:13-1  4) 

Senate  provision  on  closing  meetings  by  regulation  is  for  meetings  a  majority 
of  which  will  be  closed  "in  whole  or  in  part". 

House  section  3(a)— 5  USC  552b(d)  (4)  (8:13-14) 

House  provision  on  closing  meetings  by  regulation  is  for  meetings  a  majority 
of  which  may  l>e  closed. 

Possible  compromise 
House  provision. 

18.  Senate  sections  4(c)  (3),  4(d)  (9:1-3,  18-20;  10:4-6) 

Senate  language  requires  that  various  notices  regarding  meetings  be  made 
public  "at  the  earliest  practicable  opportunity" 

House  section  3(a)— 5  VSC  552b(d)  (4),  (e)  (9:3-7, 11-21 ;  10:4-8) 

House  language  requires  that  various  notices  regarding  meetings  be  made 
public  "at  the  earliest  practicable  time  and  in  no  case  later  than  the  commence- 
ment of  the  meeting  or  portion  in  question". 

Possible  compromise 

Senate  provisions,  with  explanation  in  report  that  announcements  should  be 
made  as  soon  as  possible,  which  should  in  few,  if  any  instances  be  subsequent 
to  the  commencement  of  the  meeting  in  question. 

19.  Senate  section  4(d)  (9:21-10:6) 

Senate  requires  vote  and  public  announcement  when  subject  matter  or  open- 
ing/closing of  a  meeting  is  changed  after  the  initial  public  announcement  of  the 
meeting. 

House  section  3(a)— 5  USC  552(c)  (9:21-10:8) 

House  requires  vote  and  public  announcement  when  time,  place,  subject  mat- 
ter, or  opening/closing  of  a  meeting  is  changed  after  initial  public  announcement 
of  the  meeting. 

Possible  compromise 

Require  vote  only  on  changes  of  subject  matter  and  opening/closing,  but  public 
announcement  of  changes  in  time,  place,  subject  matter  and  opening/closing. 

20.  Senate  section  4(d)  (10:6-8) 

iSenate  requires  notices  of  meetings  to  be  published  in  the  Federal  Register. 
House  section  3(a)— 5  USC  552b (c) 

No  requirement  of  publication  in  Federal  Register. 
Possible  compromise 

Senate  provision,  with  notation  in  conference  report  that  publication  in  Federal 
Register  is  in  addition  to  other  available  methods  for  public  announcement  of 
meetings. 

21.  Senate  section  4(f)  (11:18) 
No  comparable  provision. 

House  section  3 (a)— 5  USC  552b  (g)  (11:18-19) 

Makes  right  of  any  person  to  make  a  direct  challenge  to  agency  regulations  im- 
plementing this  section  "subject  to  any  limitations  of  time  therefor  provided  by 
law". 

Possible  compromise 

House  provision,  without  word  "therefor". 


780 


22.  Senate  section  4(g)  (12:3-4) 

iSenate  judicial  review  provision  contains  specific  reference  to  declaratory 
judgment,  injunctive  relief,  or  other  relief  as  may  be  appropriate. 

House  section  3  (a)— 5  USC  552b  (h)  (12:3) 

House  provision  does  not  specify  kinds  of  relief  available. 
Possible  compromise 

Senate  provision. 

23.  Senate  section  4(g)  (12:12-18) 

(Senate  requires  potential  plaintiff  to  notify  agency  and  give  it  up  to  10  days 
to  remedy  alleged  wrong  before  'bringing  suit. 

House  section  3(a)— 5  USC  552b (h) 

No  comparable  requirement  in  House  bill. 
Possible  compromise 

House  provision,  with  language  in  conference  report  encouraging  potential 
plaintiffs  to  communicate  informally  with  the  agency  prior  to  instituting  suit. 

24.  Senate  section  4(g)  (12:21-23) 

Defendant  must  answer  complaint  within  20  days  after  service. 
House  section  3 (a)— 5  USC  552b  (h)  (12:14-18) 

Defendant  must  answer  within  20  days,  (but  court  may  grant  up  to  20  addi- 
tional days  upon  a  showing  of  good  cause  therefor. 

Possible  compromise 

Defendant  must  answer  complaint  within  30  days  after  service. 

25.  Senate  section  4(g)  (13:8-10) 

'Senate  authorizes  court  to  disclose  "the  transcript  or  electronic  recording 
of  any  portion  of  a  meeting  improperly  closed  to  the  public." 

House  sections  (a)— 5  USC  552b  (h)  (13:2-5) 

House  authorizes  court  to  disclose  "such  portion  of  the  minutes  of  a  meet- 
ing as  is  not  authorized  to  be  withheld  under  subsection  (c)  of  this  section". 

Possible  compromise 

House  provision  (with  "minutes"  replaced  by  "transcript  or  electronic  record- 
ing" if  conferees  decide  upon  having  the  latter  rather  than  the  former). 

26.  Senate  section  4(i)  (14:4-6) 

Senate  authorizes  the  court  to  assess  costs  against  the  plaintiff  where  suit  was 
initiated  for  frivolous  or  dilatory  purposes. 

House  section  3(a)— -5  USC  552b  (i)  (I4.I-4) 

House  authorizes  the  court  to  assess  costs  against  the  plaintiff  where  suit  was 
initiated  primarily  for  frivolous  or  dilatory  purposes. 

Possible  compromise 
House  provision. 

27.  Semite  section  Jt(j)  (14 :9-15 ) 

Senate  provision  does  not  require  agencies  to  report  assessments  of  attorney 
fees  against  them  to  the  Congress.  Provision  applies  to  "the  agencies"  subject  to 
the  section. 

House  section  3(a)— 5  USC  552b (j)  (14:9-17) 

House  requires  agencies  to  include  as  part  of  their  annual  report  to  the  Con- 
gress information  as  to  assessments  of  attorney  fees  against  them  in  court 
actions.  Provision  applies  to  "each  agency"  subject  to  the  section. 
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Possi blc  comprom  isc 
House  provision. 

28.  Senate  section  4 

\o  comparable  provision. 
House  section  3 (a)— 5  USC  552b (n)  (15:9-12) 

House  provides  that  where  meeting  is  governed  by  both  this  section  and  the 
Federal  Advisory  Committee  Act,  this  section  governs. 

Possible  compromise 
Senate  provision. 

29.  Senate  section  5(a)— 5  USC  557(d)(3)  (16:22-17:5) 
Description  of  materials  to  be  placed  upon  the  public  record. 

House  section  4(a)— 5  USC  557(d)(1)(C)  (16:22-17:7) 

Similar  description  ;  no  substantive  difference. 
Possible  compromise 

House  provision. 

30.  Senate  section  5(a)— 5  USC  557(d)(5)  (17:18-24) 

Provision  establishes  time  when  ex  parte  prohibition  applies  but  does  not 
specify  when  it  begins  to  apply. 

House  section  4(a)— 5  USC  557(d)(1)(E)  (17:18-25) 

House  provision  establishes  time  when  prohibition  begins  to  apply. 

Possible  compromise 
House  provision. 

31.  Senate  section  6(a)  (19:17-18) 

Provides  generally  that  this  Act  is  not  authority  to  withhold  information  from 
Congress,  Provision  will  not  be  part  of  title  5,  U.S.  Code,  but  only  a  note. 

House  sections  3(a)  and  4(a)— 5  USC  552b(l),  557(d)  (2)  (15:1-2;  18:1-2) 

Provide  that  neither  the  open  meeting  section  nor  the  section  prohibiting  ex 
parte  communications  constitutes  authority  to  withhold  information  from  Con- 
gress. Same  substantive  effect  as  Senate  provision,  but  will  be  included  in  text 
of  title  5,  U.S.  Code. 

Possible  compromise 
House  provisions. 

32.  Senate  section  6(a)  (19:4-15) 

Provides  that  the  open  meeting  section  (section  4)  does  not  affect  rights  under 
the  Freedom  of  Information  Act,  except  that  as  to  transcripts  made  pursuant 
to  section  4,  availability  shall  be  governed  by  section  4's  exemptions  rather  than 
those  of  the  Freedom  of  Information  Act. 

House  section  3 (a)— 5  USC  552b  (k)  (14:18-23) 

House  provision  states  that  any  request  for  minutes  under  the  Freedom  of 
Information  Act  shall  be  governed  by  the  provisions  of  this  Act.  House  provision 
contains  other  minor  language  differences  from  Senate  provision. 

Possible  compromise 

House  provision,  amended  to  clarify  applicability  of  open  meeting  (rather 
then  Freedom  of  Information)  exemptions  to  minutes  (or  transcripts,  as  the 
case  may  be) ,  and  to  remove  first  clause  as  redundant. 

33.  Senate 

No  comparable  provision. 
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House  section  3  (a)— 5  USC  552b  (I)  (15:2-4) 

House  provides  that  the  hill  "does  not  authorize  the  closing  of  any  agency 
meeting  or  i>ortion  thereof  otherwise  required  hy  law  to  be  open". 

P088i blc  co nip ro mise 
House  provision. 

34.  Senate 

No  comparable  provision. 
House  section  5(a)— 39  U.S.C.  410(b)(1)  (20:1-5) 

Expressly  makes  Sunshine  and  Privacy  legislation  applicable  to  U.S.  Postal 
Service. 

Possible  compromise 
House  provision. 

35.  Senate  section  7  (21:2-6) 

Makes  Act  effect  180  days  after  enactment,  except  that  provisions  requiring 
agencies  to  promulgate  implementing  regulations  within  180  days  are  effective 
immediately. 

House  section  6  (21:1-1) 

Same  effective  dates,  but  minor  differences  in  wording. 

Possible  compromise 
House  provision. 

36.  Senate  section  4(g)  (13:10-15) 

Provides  that  nothing  in  this  section  empowers  a  court  to  set  aside  or  invali- 
date agency  action  taken  or  discussed  at  an  agency  meeting  out  of  which  the 
violation  of  this  section  arose. 

House  section  3(a)— 5  USC  552b (h)  (13:5-9) 

Provides  that  nothing  herein  empowers  a  court  to  set  aside,  enjoin,  or  invali- 
date agency  action,  etc. 

Possible  compromise 

House  provision,  with  additional  provision  to  clarify  fact  that  prohibition 
applies  only  with  respect  to  substantive  agency  action  and  does  not  bar  court 
orders  requiring  agencies  to  comply  with  this  section. 

37.  Senate  section  5(a)— 5  USC  557(d)  (16:6,  13) 
Prohibits  ex  parte  communications  relevant  to  the  merits. 

House  section  4(a)— 5  USC  557(d)  (1)  (16:6,  13) 
Prohibits  ex  parte  communications  relative  to  the  merits. 

Possible  compromise 

Senate  provision,  with  report  language  explaining  that  the  word  relevant  is 

not  used  in  the  strict  evidentiary  sense,  but  is  intended  to  apply  to  communica- 

t  ions  bearing  on  the  merits  or  affecting  the  merits. 

88.  Senate  section  ~>(a)^5  USC  557(d)  (17:8-10) 

Refers  to  communications  made  or  caused  to  be  made  by  a  party. 
House  section  4(a)— 5  USC  557(d)(1)  (17:8-10) 

Refers  to  communications  made  or  cause  to  be  made  by  a  party  or  interested 

person. 

P098ible  compromise 

Senate  provision,  with  report  explanation  thai  one  Who  makes  an  ex  parte 

communication  while  not  a  party,  but  thereafter  becomes  a  party,  is  subject  to 
sanctions  as  if  h<>  had  been  a  party  when  the  prohibited  communication  was 
made. 
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94th  Congress    )  SEN  ATI-:  j  Report 

2d  Session       j  "j  No.  94-1178 


GOVERNMENT  IN  THE  SUNSHINE  ACT 


August  27,  1976. — Ordered  to  be  printed 


Mr.  Chiles,  from  the  committee  of  conference,  submitted  the 

following 

conference  report 

[To  accompany  S.  5] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  House  to  the  bill  (S.  5)  to  provide 
that  meetings  of  Government  agencies  shall  be  open  to  the  public, 
and  for  other  purposes,  having  met,  after  full  and  free  conference, 
have  agreed  to  recommend  and  do  recommend  to  their  respective 
Houses  as  follows : 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
of  the  House  and  agree  to  the  same  with  an  amendment  as  follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House  amend- 
ment insert  the  following : 

That  this  Act  may  be  cited  as  the  "Government  in  the  Sunshine  Act". 

DECLARATION  OF  POLICY 

Sec.  2.  It  is  hereby  declared  to  be  the  policy  of  the  United  States  that 
the  public  is  entitled  to  the  fullest  practicable  information  regarding  the 
decisionmaking  processes  of  the  Federal  Government.  It  is  the  purpose  of 
this  Act  to  provide  the  public  with  such  information  while  protecting 
the  rights  of  individuals  and  the  ability  of  the  Government  to  carry  out  its 
responsibilities. 

OPEN  MEETINGS 

Sec.  8.  (a)  Title  5,  United  States  Code,  is  amended  by  adding  after 
section  552a  the  following  new  section: 

"$552b.  Open  meetings 

"(a)  For  purposes  of  this  section — 

"(1)  the  term  'agency'  means  any  agency,  as  defined  in  section  552 
(e)  of  this  title,  headed  by  a  coltegial  body  composed  of  two  or  more 
individual  members,  a  majority  of  whom  are  appointed  to  such 
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position  by  the  President  with  the  advice  and  consent  of  the  Senate, 
and  any  subdivision  thereof  authorized  to  act  on  behalf  of  the  agency; 

"(2)  the  term  'meeting1  means  the  deliberations  of  at  least  the 
number  of  individual  agency  members  required  to  take  action  on  behalf 
of  the  agency  where  such  deliberations  determine  or  result  in  the  joint 
conduct  or  disposition  of  official  agency  business,  but  does  not  include 
deliberations  required  or  permitted  by  subsection  (d)  or  (e) ;  and 

11 (8)  the  term  'member1  means  an  individual  who  belongs  to  a  col- 
legial  body  heading  an  agency. 

(b)  Members  shall  not  jointly  conduct  or  dispose  of  agency  business 
other  than  in  accordance  with  this  section.  Except  as  provided  in  sub- 
section (c),  every  portion  of  every  meeting  of  an  agency  shall  be  open  to 
public  observation. 

"(c)  Except  in  a  case  where  the  agency  finds  that  the  public  interest 
requires  otherwise,  the  second  sentence  of  subsection  (b)  shall  not  apply 
to  any  portion  of  an  agency  meeting,  and  the  requirements  of  subsections 
(d)  and  (e)  shall  not  apply  to  any  information  pertaining  to  such  meeting 
otherwise  required  by  this  section  to  be  disclosed  to  the  public,  where  the 
agency  properly  determines  that  such  portion  or  portions  of  its  meeting  or 
the  disclosure  of  such  information  is  likely  to — 

"(/)  disclose  matters  that  are  (A)  specifically  authorized  under 
criteria  established  by  an  Executive  order  to  be  kept  secret  in  the 
interests  of  national  defense  or  foreign  policy  and  (B)  in  fact  prop- 
erly classified  pursuant  to  such  Executive  order; 

11  (2)  relate  solely  to  the  internal  personnel  rules  and  practices  of  an 
agency; 

11  (8)  disclose  matters  specifically  exempted  from  disclosure  by 
statute  (other  than  section  552  of  this  title),  provided  that  such 
statute  (A)  requires  that  the  matters  be  withheld  from  the  public  in 
such  a  manner  as  to  leave  no  discretion  on  the  issue,  or  (B)  establishes 
particular  criteria  for  withholding  or  refers  to  particular  types  of 
matters  to  be  withheld; 

"(4)  disclose  trade  secrets  and  commercial  or  financial  information 
obtained  from  a  person  and  privileged  or  confidential; 

11  (5)  involve  accusing  any  person  of  a  crime,  or  formally  censuring 
any  person; 

11  (6)  disclose  information  pf  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy; 

11  (7)  disclose  investigatory  records  compiled  for  law  enforcement 
purposes,  or  information  which  if  written  would  be  contained  in  such 
records,  but  only  to  the  extent  that  the  production  of  such  records  or 
information  would  (A)  interfere  with  enforcement  proceedings,  (B) 
deprive  a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 
(&)  constitute  an  unwarranted  invasion  of  personal  privacy,  (D) 
disclose  the  identity  of  a  confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law  enforcement  authority  in  the 
course  of  a  criminal  investigation,  or  by  an  agency  conducting  a 
lawful  national  security  intelligence  investigation,  confidential 
information  furnished  only  by  the  confidential  source,  (E)  disclose 
investigative  techniques  and  procedures,  or  (F)  endanger  the  life  or 
physical  safety  of  law  enforcement  personnel; 

"(8)  disclose  information  contained  in  or  related  to  examination, 
operating,  or  condition  reports  prepared  by,  on  behalf  of,  or  for  the 
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use  of  an  agency  responsible  for  the  regulation  or  supervision  of 
financial  institutions; 

"(9)  disclose  information  the  premature  disclosure  of  which 
would — 

"(A)  in  the  case  of  an  agency  which  regulates  currencies, 
securities,  commodities,  or  financial  institutions,  be  likely  to 
(i)  lead  to  significant  financial  speculation  in  currencies, 
securities,  or  commodities,  or  (ii)  significantly  endanger  the 
stability  of  any  financial  institution;  or 

"(B)  in  the  case  of  any  agency,  be  likely  to  significantly 
frustrate  implementation  of  a  proposed  agency  action, 
except  that  subparagraph  (B)  shall  not  apply  in  any  instance  where 
the  agency  has  already  disclosed  to  the  public  the  content  or  nature 
of  its  proposed  action,  or  where  the  agency  is  required  by  law  to 
make  such  disclosure  on  its  own  initiative  prior  to  taking  final 
agency  action  on  such  proposal;  or 

"(10)  specifically  concern  the  agency's  issuance  of  a  subpena, 
or  the  agency's  participation  in  a  civil  action  or  proceeding,  an 
action  in  a  foreign  court  or  international  tribunal,  or  an  arbitration, 
or  the  initiation,  conduct,  or  disposition  by  the  agency  of  a  particular 
case  of  formal  agency  adjudication  pursuant  to  the  procedures  in 
section  554  of  this  title  or  otherwise  involving  a  determination  on 
the  record  after  opportunity  for  a  hearing. 
"(d)(1)  Action  tinder  subsection  (c)  shall  be  taken  only  when  a 
majority  of  the  entire  membership  of  the  agency  (as  defined  in  subsection 
(a)(1))  votes  to  take  such  action.  A  separate  vote  of  the  agency  members 
shall  be  taken  with  respect  to  each  agency  meeting  a  portion  or  portions  of 
which  are  proposed  to  be  closed  to  the  public  pursuant  to  subsection  (c), 
or  with  respect  to  any  information  which  is  proposed  to  be  withheld  under 
subsection  (c).  A  single  vote  may  be  taken  with  respect  to  a  series  of 
meetings,  a  portion  or  portions  of  which  are  proposed  to  be  closed  to  the 
public,  or  with  respect  to  any  information  concerning  such  series  of 
meetings,  so  long  as  each  meeting  in  such  series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no  more  than  thirty  days  after  the 
initial  meeting  in  such  series.  The  vote  of  each  agency  member  participating 
in  such  vote  shall  be  recorded  and  no  proxies  shall  be  allowed: 

"(2)  Whenever  any  person  whose  interests  may  be  directly  affected 
by  a  portion  of  a  meeting  requests  that  the  agency  close  such  portion  to  the 
public  for  any  of  the  reasons  referred  to  in  paragraph  (5),  (6),  or  (7)  of 
subsection  (c),  the  agency,  upon  request  of  any  one  of  its  members,  shall 
vote  by  recorded  vote  whether  to  close  such  meeting. 

"(8)  Within  one  day  of  any  vote  taken  pursuant  to  paragraph  (1)  or 
(2) ,  the  agency  shall  make  publicly  available  a  written  copy  of  such  vote 
reflecting  the  vote  of  each  member  on  the  question.  If  a  portion  of  a  meeting 
is  to  be  closed  to  the  public,  the  agency  shall,  within  one  day  of  the  vote 
taken  pursuant  to  paragraph  (1)  or  (2)  of  this  subsection,  make  publicly 
available  a  full  written  explanation  of  its  action  closing  the  portion  to- 
gether with  a  list  of  all  persons  expected  to  attend  the  meeting  and  their 
affiliation. 

"(4)  Any  agency,  a  majority  of  whose  meetings  may  properly  be 
closed  to  the  public  pursuant  to  paragraph  (4),  (#),  (9)  (A),  or  (10)  of 
subsection  (c),  or  any  combination  thereof,  may  provide  by  regulation  for 
the  closing  of  such  meetings  or  portions  thereof  in  the  event  that  a  majority 
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of  the  members  of  the  agency  votes  by  recorded  vote  at  the  beginning  of 
such  meeting,  or  portion  thereof,  to  close  the  exempt  portion  or  portions 
of  the  meeting,  and  a  copy  of  such  vote,  reflecting  the  vote  of  each  member 
on  the  question,  is  made  available  to  the  public.  The  provisions  of  para- 
graphs (1),  (2),  and  (3)  of  this  subsection  and  subsection  (e)  shall  not 
apply  to  any  portion  of  a  meeting  to  which  such  regulations  apply:  Pro- 
vided, That  the  agency  shall,  except  to  the  extent  that  such  information  is 
exempt  from  disclosure  under  the  provisions  of  subsection  (c),  provide  the 
public  with  public  announcement  of  the  time,  place,  and  subject  matter  of 
the  meeting  and  of  each  portion  thereof  at  the  earliest  practicable  time. 

"(e)(1)  In  the  case  of  each  meeting,  the  agency  shall  make  public 
announcement,  at  least  one  week  before  the  meeting,  of  the  time,  place,  and 
subject  matter  of  the  meeting,  whether  it  is  to  be  open  or  closed  to  the  public, 
and  the  name  and  phone  number  of  the  official  designated  by  the  agency  to 
respond  to  requests  for  information  about  the  meeting.  Such  announce- 
ment shall  be  made  unless  a  majority  of  the  members  of  the  agency  deter- 
mines by  a  recorded  vote  that  agency  business  requires  that  such  meeting 
be  called  at  an  earlier  date,  in  which  case  the  agency  shall  make  public 
announcement  of  the  time,  place,  and  subject  matter  of  such  meeting,  and 
whether  open  or  closed  to  the  public,  at  the  earliest  practicable  time. 

11  (2)  The  time  or  place  of  a  meeting  may  be  changed  following  the  public 
announcement  required  by  paragraph  (1)  only  if  the  agency  publicly 
announces  such  change  at  the  earliest  practicable  time.  The  subject  matter 
of  a  meeting,  or  the  determination  of  the  agency  to  open  or  close  a  meeting, 
or  portion  of  a  meeting,  to  the  public,  may  be  changed  following  the  public 
announcement  required  by  this  subsection  only  if  (A)  a  majority  of  the 
entire  membership  of  the  agency  determines  by  a  recorded  vote  that  agency 
business  so  requires  and  that  no  earlier  announcement  of  the  change  was 
possible,  and  (B)  the  agency  publicly  announces  such  change  and  the  vote 
of  each  member  upon  such  change  at  the  earliest  practicable  time. 

u(3)  Immediately  following  each  public  announcement  required  by  this 
subsection,  notice  of  the  time,  place,  and  subject  matter  of  a  meeting, 
whether  the  meeting  is  open  or  closed,  any  change  in  one  of  the  preceding, 
and  the  name  and  phone  number  of  the  official  designated  by  the  agency 
to  respond  to  requests  for  information  about  the  meeting,  shall  also  be 
submitted  for  publication  in  the  Federal  Register. 

"(f)(1)  I1  or  every  meeting  closed  pursuant  to  paragraphs  (1)  through 
(10)  of  subsection  (c),  the  General  Counsel  or  chief  legal  officer  of  the 
agency  shall  publicly  certify  that,  in  his  or  her  opinion,  the  meeting  may  be 
closed  to  the  public  and  shall  state  each  relevant  exemptive  provision.  A 
copy  of  such  certification,  together  with  a  statement  from  the  presiding 
officer  of  the  meeting  setting  forth  the  time  and  place  of  the  meeting,  and  the 
persons  present,  shall  be  retained  by  the  agency.  The  agency  shall  maintain 
a  complete  transcript  or  electronic  recording  adequate  to  record  fully  the 
proceedings  of  each  meeting,  or  portion  of  a  meeting,  closed  to  the  public, 
except  that  in  the  case  of  a  meeting,  or  portion  of  a  meeting,  closed  to  the 
public  pursuant  to  paragraph  (8),  (9)  (A),  or  (10)  of  subsection  (c),  the 
agency  shall  maintain  either  such  a  transcript  or  recording,  or  a  set  of 
minutes.  Such  minutes  shall  fully  and  clearly  describe  all  matters  dis- 
cussed and  shall  provide  a  full  and  accurate  summary  of  any  actions 
taken,  and  the  reasons  therefor,  including  a  description  of  each  of  the 
views  expressed  on  any  item  and  the  record  of  any  rollcall  vote  (reflecting 
the  vote  of  each  member  on  the  question) .  All  documents  considered  in  con- 
nection with  any  action  shall  be  identified  in  such  minutes. 
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"(2)  The  agency  shall  make  promptly  available  to  the  public,  >  /,  a  place 
easily  accessible  to  the  public,  the  transcript,  electronic  recording,  or 
minutes  {as  required  by  paragraph  (1))  oj  the  discussion  oj  any  item  on 
the  agenda,  or  oj  any  item  oj  the  testimony  oj  any  witness  received  at  the 
meeting,  except  jor  such  item  or  items  oj  such  discussion  or  testimony  as 
the  agency  determines  to  contain  information  which  may  be  withheld  under 
subsection  (c).  Copies  of  such  transcript,  or  minutes,  or  a  transcription 
oj  such  recording  disclosing  the  identity  oj  each  speaker,  shall  be  jurnished 
to  any  person  at  the  actual  cost  oj  duplication  or  transcription.  The 
agency  shall  maintain  a  complete  verbatim  copy  oj  the  transcript,  a 
complete  copy  oj  the  minutes,  or  a  complete  electronic  recording  oj  each 
meeting,  or  portion  oj  a  meeting,  closed  to  the  public,  jor  a  period  oj  at 
least  two  years  after  such  meeting,  or  until  one  year  ajter  the  conclusion 
oj  any  agency  proceeding  with  respect  to  which  the  meeting  or  portion 
was  held,  whichever  occurs  later. 

"(g)  Each  agency  subject  to  the  requirements  oj  this  section  shall, 
within  180  days  ajter  the  date  oj  enactment  oj  this  section,  following  con- 
sultation with  the  Office  oj  the  Chairman  oj  the  Administrative  Conference 
oj  the  United  States  and  published  notice  in  the  Federal  Register  oj  at 
least  thirty  days  and  opportunity  jor  written  comment  by  any  persons 
promulgate  regulations  to  implement  the  requirements  oj  subsections  {b) 
through  (J)  oj  this  section.  Any  person  may  bring  a  proceeding  in  the 
United  States  District  Court  jor  the  District  oj  Columbia  to  require  an 
agency  to  promulgate  such  regulations  ij  such  agency  has  not  promulgated 
such  regulations  within  the  time  period  specified  herein.  Subject  to  any 
limitations  oj  time  provided  by  law,  any  person  may  bring  a  proceeding  in 
the  United  States  Court  oj  Appeals  jor  the  Distr  ict  oj  Columbia  to  set  aside 
agency  regulations  issued  pursuant  to  this  subsection  that  are  not  in 
accord  with  the  requirements  oj  subsections  (b)  through  (J)  oj  this  section 
and  to  require  the  promulgation  oj  regulations  that  are  in  accord  with  such 
subsections. 

"(h)  (1)  The  district  courts  oj  the  United  States  shall  have  jurisdiction  to 
enjorce  the  requirements  oj  subsections  (6)  through  (7)  oj  this  section  by 
declaratory  judgment,  injunctive  reliej,  or  other  reliej  as  may  be  appro- 
priate. Such  actions  may  be  brought  by  any  person  against  an  agency  prior 
to,  or  within  sixty  days  ajter,  the  meeting  out  oj  which  the  violation  oj  this 
section  arises,  except  that  ij  public  announcement  oj  such  meeting  is  not 
initially  provided  by  the  agency  in  accordance  with  the  requirements  oj  this 
section,  such  action  may  be  instituted  pursuant  to  this  section  at  any  time 
prior  to  sixty  days  ajter  any  public  announcement  of  such  meeting.  Such 
actions  may  be  brought  in  the  district  court  oj  the  United  States  jor  the 
district  in  which  the  agency  meeting  is  held  or  in  which  the  agency  in 
question  has  its  headquarters,  or  in  the  District  Court  jor  the  District  oj 
Columbia.  In  such  actions  a  defendant  shall  serve  his  answer  within  thirty 
days  ajter  the  service  oj  the  complaint.  The  burden  is  on  the  defendant  to 
sustain  his  action.  In  deciding  such  cases  the  court  may  examine  in  camera 
any  portion  of  the  transcript,  electronic  recording,  or  minutes  oj  a  meeting 
closed  to  the  public,  and  may  take  such  additional  evidence  as  it  deems 
necessary.  The  court,  having  due  regard  jor  orderly  administration  and 
the  public  interest,  as  well  as  the  interests  oj  the  parties,  may  grant  such 
equitable  reliej  as  it  deems  appropriate,  including  granting  an  injunction 
against  future  violations  oj  this  section  or  ordering  the  agency  to  make 
available  to  the  public  such  portion  oj  the  transcript,  recording,  or  minutes 
oj  a  meeting  as  is  not  authorized  to  be  withheld  under  subsection  (c)  oj 
this  section. 
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"(2)  Any  Federal  court  otherwise  authorized  by  law  to  review  agency 
action  may,  at  the  application  of  any  person  properly  participating  in 
the  proceeding  pursuant  to  other  applicable  law,  inquire  into  violations 
by  the  agency  of  the  requirements  of  this  section  and  afford  such  relief 
as  it  deems  appropriate.  Nothing  in  this  section  authorizes  any  Federal 
court  having  jurisdiction  solely  on  the  basis  of  paragraph  (1)  to  set 
aside,  enjoin,  or  invalidate  any  agency  action  (other  than  an  action  to 
close  a  meeting  or  to  withhold  information  under  this  section)  taken  or 
discussed  at  an  agency  meeting  out  of  which  the  violation  of  this  section 
arose. 

"(i)  The  court  may  assess  against  any  party  reasonable  attorney  fees  and 
other  litigation  costs  reasonably  incurred  by  any  other  party  who  substan- 
tially prevails  in  any  action  brought  in  accordance  with  the  provisions  of 
subsection  (g)  or  (h)  of  this  section,  except  that  costs  may  be  assessed 
against  the  plaintiff  only  where  the  court  finds  that  the  suit  was  initiated  by 
the  plaintiff  primarily  for  frivolous  or  dilatory  purposes.  In  the  case  of 
assessment  of  costs  against  an  agency,  the  costs  may  be  assessed  by  the 
court  against  the  United  States. 

11 (j)  Each  agency  subject  to  the  requirements  of  this  section  shall  annu- 
ally report  to  Congress  regarding  its  compliance  with  such  requirements, 
including  a  tabulation  of  the  total  number  of  agency  meetings  open  to  the 
public,  the  total  number  of  meetings  closed  to  the  public,  the  reasons  for 
closing  such  meetings,  and  a  description  of  any  litigation  brought  against 
the  agency  under  this  section,  including  any  costs  assessed  against  the 
agency  in  such  litigation  (whether  or  not  paid  by  the  agency) . 

"(k)  Nothing  herein  expands  or  limits  the  present  rights  of  any  person 
under  section  552  of  this  title,  except  that  the  exemptions  set  forth  in 
subsection  (c)  of  this  section  shall  govern  in  the  case  of  any  request  made 
pursuant  to  section  552  to  copy  or  inspect  the  transcripts,  recordings,  or 
minutes  described  in  subsection  (f)  of  this  section.  The  requirements  of 
chapter  83  of  title  44,  United  States  Code,  shall  not  apply  to  the  tran- 
scripts, recordings,  and-  minutes  described  in  subsection  (f)  of  this  section. 

11  (I)  This  section  does  not  constitute  authority  to  withhold  any  informa- 
tion from  Congress,  and  does  not  authorize  the  closing  of  any  agency 
meeting  or  portion  thereof  required  by  any  other  provision  of  Law  to  be 
open. 

11  (m)  Nothing  in  this  section  authorizes  any  agency  to  withholdfrom  any 
individual  any  record,  including  transcripts,  recordings,  or  minutes 
required  by  this  section,  which  is  otherwise  accessible  to  such  individual 
under  section  552a  of  this  title.". 

(b)  The  chapter  analysis  of  chapter  5  of  title  5,  United  States  Code,  is 
amended  by  inserting: 
"562b.  Open  meetings." 
immediately  below: 
"662a.  Records  about  individuals.". 

EX  PARTE  COMMUNICATIONS 

Sec.  4.  (a)  Section  557  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(d)(1)  In  any  agency  proceeding  which  is  subject  to  subsection  (a)  of 
this  section,  except  to  the  extent  required  for  the  disposition  of  ex  parte 
matters  as  authorized  by  law — 
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"(A)  no  interested  person  outside  the  agency  shall  make  or 
knowingly  cause  to  be  made  to  any  member  oj  the  body  comprising 
the  agency,  administrative  law  judge,  or  other  employee  who  is  or 
may  reasonably  be  expected  to  be  involved  in  the  decisional  process  oj 
the  proceeding,  an  ex  parte  communication  relevant  to  the  merits  oj  the 
proceeding; 

"(B)  no  member  oj  the  body  comprising  the  agency,  administrative 
law  judge,  or  other  employee  who  is  or  may  reasonably  be  expected 
to  be  involved  in  the  decisional  process  oj  the  proceeding,  shall  make 
or  knowingly  cause  to  be  made  to  any  interested  person  outside  the 
agency  an  ex  parte  communication  relevant  to  the  merits  oj  the 
proceeding; 

"(C)  a  member  oj  the  body  comprising  the  agency,  administrative 
law  judge,  or  other  employee  who  is  or  may  reasonably  be  expected 
to  be  involved  in  the  decisional  process  oj  such  proceeding  who  receives, 
or  who  makes  or  knowingly  causes  to  be  made,  a  communication  pro- 
hibited by  this  subsection  shall  place  on  the  public  record  oj  the 
proceeding: 

"(i)  all  such  written  communica'ions; 

"(ii)  memoranda  stating  the  substance  oj  all  such  oral  com- 
munications; and 

"(Hi)  all  written  responses,  and  memoranda  stating  the  sub- 
stance oj  all  oral  responses,  to  the  materials  described  in  clauses 
(i)  and  (ii)  oj  this  subparagraph; 
i{(D)  upon  receipt  oj  a  communication  knowingly  made  or  know- 
ingly caused  to  be  made  by  a  party  .in  violation  oj  this  subsection, 
the  agency,  administrative  law  judge,  or  other  employee  presiding  at 
the  hearing  may,  to  the  extent  consistent  with  the  interests  oj  justice 
and  the  policy  oj  the  underlying  statutes,  require  the  party  to  show 
cause  why  his  claim  or  interest  in  the  proceeding  should  not  be 
dismissed,  denied,  disregarded,  or  otherwise  adversely  affected  on 
account  oj  such  violation;  and 

"(E)  the  prohibitions  oj  this  subsection  shall  apply  beginning  at 
such  time  as  the  agency  may  designate,  but  in  no  case  shall  they  begin 
to  apply  later  than  the  time  at  which  a  proceeding  is  noticed  jor 
hearing  unless  the  person  responsible  jor  the  communication  has 
knowledge  that  it  will  be  noticed,  in  which  case  the  prohibitions  shall 
apply  beginning  at  the  time  oj  his  acquisition  oj  such  knowledge. 
"(2)  This  subsection  does  not  constitute  authority  to  withhold  informa- 
tion jrom  Congress." . 

(b)  Section  551  oj  title  5,  United  States  Code,  is  amended — 

(1)  by  striking  out  "and"  at  the  end  oj  paragraph  (12); 

(2)  by  striking  out  the  "act."  at  the  end  oj  paragraph  (13)  and 
inserting  in  lieu  thereoj  "act;  and";  and 

(3)  by  adding  at  the  end  thereoj  thejollowing  new  paragraph: 
"(14)      parte  communication'  means  an  oral  or  written  communi- 
cation not  on  the  public  record  with  respect  to  which  reasonable  prior 
notice  to  all  parties  is  not  given,  but  it  shall  not  include  requests 
jor  status  reports  on  any  matter  or  proceeding  covered  by  this  sub- 
chapter". 

(c)  Section  556(d)  oj  title  5,  United  States  Code,  is  amended  by  inserting 
between  the  third  and  fourth  sentences  thereoj  thejollowing  new  sentence: 
"The  agency  may,  to  the  extent  consistent  with  the  interests  oj  justice  and 
the  policy  oj  the  underlying  statutes  administered  by  the  agency,  consider 
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a  violation  of  section  557(d)  of  this  title  sufficient  grounds  for  a  decision 
adverse  to  a  party  who  has  knowingly  committed  such  violation  or  know- 
ingly caused  such  violation  to  occur". 

CONFORMING  AMENDMENTS 

Sec.  5.  (a)  Section  410(b)  (1)  of  title  39,  United  States  Code,  is  amended 
by  inserting  after  " Section  552  (public  information),"  the  words  11  section 
552a  (records  about  individuals),  section  552b  (open  meetings)," . 

(b)  Section  552(b)(8)  of  title  5,  United  States  Code,  is  amended  to  read 
as  follows: 

"(3)  specifically  exempted  from  disclosure  by  statute  (other  than 
section  552b  of  this  title),  provided  that  such  statute  (A)  requires 
that  the  matters  be  withheld  from  the  public  in  such  a  manner  as  to 
leave  no  discretion  on  the  issue,  or  (B)  establishes  particular  criteria 
for  withholding  or  refers  to  particular  types  of  matters  to  be  withheld;". 

(c)  Subsection  (d)  of  section  10  of  the  Federal  Advisory  Committee  Act 
is  amended  by  striking  out  the  first  sentence  and  inserting  in  lieu  thereof 
the  following:  11  Subsections  (a)(1)  and  (a)(3)  of  this  section  shall  not 
apply  to  any  portion  of  an  advisory  committee  meeting  where  the  President  , 
or  the  head  of  the  agency  to  which  the  advisory  committee  reports,  determines 
that  such  portion  of  such  meeting  may  be  closed  to  the  public  in  accordance 
with  subsection  (c)  of  section  552b  of  title  5,  United  States  Code". 

EFFECTIVE  DATE 

Sec.  6.  (a)  Except  as  provided  in  subsection  (b)  of  this  section,  the 
provisions  of  this  Act  shall  take  effect  180  days  after  the  date  of  its  en- 
actment. 

(b)  Subsection  (g)  of  section  552b  of  title  5,  United  States  Code  as, 
added  by  section  3(a)  of  this  Act,  shall  take  effect  upon  enactment. 
And  the  House  agree  to  the  same. 

Abe  Ribicoff, 
Edmund  S.  Muskie, 
Lee  Metcalf, 
Lawton  Chiles, 
C.  H.  Percy, 
J.  Javits, 
W.  V.  Roth,  Jr., 
Managers  on  the  Part  of  the  Senati . 
Jack  Brooks, 
John  E.  Moss, 
Dante  B.  Fascell, 
John  Conyers, 
Bella  S.  Abzug, 
Walter  Flowers, 
George  E.  Damelson. 
Barbara  Jordan;, 
K.  L.  Mazzoli, 
Edward  W.  Patterson", 

Frank  HoRTON, 
Pai  l  N.  McCloskey.  Jr.,  . 
Carlos  J;  Woqrhead, 
Thomas  N.  Kindness, 

Managers  on  the  Part  of  the  House. 
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JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE 
OF  CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the  con- 
ference on  the  disagreeing  votes  of  the  two  Houses  on  the  amendment 
of  the  House  to  the  bill  (S.  5)  to  provide  that  meetings  of  Government 
agencies  shall  be  open  to  the  public,  and  for  other  purposes,  submit  the 
following  joint  statement  to  the  House  and  the  Senate  in  explanation 
of  the  effect  of  the  action  agreed  upon  by  the  managers  and  recom- 
mended in  the  accompanying  conference  report: 

The  House  amendment  to  the  text  of  the  bill  struck  out  all  of  the 
Senate  bill  after  the  enacting  clause  and  inserted  a  substitute  text. 

The  Senate  recedes  from  its  disagreement  to  the  amendment  of  the 
House  with  an  amendment  which  is  a  complete  substitute  for  the 
House  amendment,  and  the  House  agrees  to  the  same.  The  differences 
among  the  Senate  bill,  the  House  amendment,  and  the  substitute 
agreed  to  in  conference  are  noted  below,  except  for  clerical  corrections, 
conforming  changes  made  necessary  by  agreements  reached  by  the 
conferees,  and  minor  drafting  and  clarifying  changes. 

SHORT  TITLE 

The  Senate  bill,  the  House  amendment,  and  the  conference  sub- 
stitute provide  that  this  legislation  may  be  cited  as  the  "Government 
in  the  Sunshine  Act". 

DECLARATION  OF  POLICY 

The  Senate  bill,  the  House  amendment,  and  the  conference  sub- 
stitute provide  in  section  2  that  it  is  the  policy  of  the  United  States 
that  the  public  is  entitled  to  the  fullest  practicable  information 
regarding  the  decisionmaking  processes  of  the  Federal  Government, 
and  that  it  is  the  purpose  of  this  Act  to  provide  the  public  with  such 
information  while  protecting  the  rights  of  individuals  and  the  ability 
of  the  Government  to  carry  out  its  responsibilities. 

Open  Meetings 
codification 

Senate  bill 

The  Senate  bill  did  not  make  its  open  meeting  provisions  a  part  of 
title  5,  United  States  Code. 

House  amendment 

The  House  amendment  enacted  its  open  meeting  provisions  as  a 
new  section  552b  of  title  5,  United  States  Code. 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  House  amendment. 

(9) 
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DEFINITIONS 

Senate  bill 

Section  3  of  the  Senate  bill  denned  the  term  "person"  to  include  an 
individual  partnership,  corporation,  association,  or  public  or  private 
organization  other  than  an  agency. 

Section  4(a)  of  the  Senate  bill  made  section  4  applicable  to  the 
Federal  Election  Commission  and  to  any  agency,  as  denned  in  section 
551(1)  of  title  5,  United  States  Code,  where  the  collegial  body  com- 
prising the  agency  consists  of  two  or  more  individual  members,  at 
least  a  majority  of  whom  are  appointed  to  such  position  by  the 
President  with  the  advice  and  consent  of  the  Senate. 

Section  4(a)  of  the  Senate  bill  also  provided  that  for  purposes  of 
section  4,  a  meeting  means  the  deliberations  of  at  least  the  number 
of  individual  agency  members  required  to  take  action  on  behalf  of  the 
agency  where  such  deliberations  concern  the  joint  conduct  or 
disposition  of  official  agency  business. 

The  Senate  bill  did  not  contain  a  definition  of  the  term  "member". 

House  amendment 

The  House  amendment,  subsection  (a)  of  the  proposed  new  section 
552b  of  title  5,  United  States  Code,  contained  no  definition  of  the 
term  "person",  since  the  proposed  section  552b  would  automatically 
be  subject  to  the  definition  of  "person"  continued  in  5  U.S.C.  551(2) 
(which  is  identical  to  the  definition  contained  in  the  Senate  bill) . 

The  House  amendment  denned  the  term  "agency"  as  the  Federal 
Election  Commission  and  any  agency,  as  defined  in  section  552(e) 
of  title  5,  United  States  Code,  headed  by  a  collegial  body  composed 
of  two  or  more  individuals,  a  majority  of  whom  are  appointed  to 
such  position  by  the  President  with  the  advice  and  consent  of  the 
Senate,  including  any  subdivision  thereof  authorized  to  act  on  behalf 
of  the  agency. 

The  House  amendment  defined  the  term  "meeting'  as  a  gathering  to 
jointly  conduct  or  dispose  of  agency  business  by  two  or  more,  but  at 
least  the  number  of  individual  agency  members  required  to  take 
action  on  behalf  of  the  agency,  but  not  including  gatherings  held  to 
take  action  required  or  permitted  by  subsection  (d)  of  section  552b. 

The  House  amendment  defined  the  term  "member"  as  an  individual 
who  belongs  to  a  collegial  body  heading  an  agency. 

Conference  substitute 

The  conference  substitute  is  subsection  (a)  of  new  section  552b. 
It  is  the  same  as  the  House  amendment,  except  as  follows: 

1.  The  separate  reference  to  the  Federal  Election  Commission 
in  the  definition  of  "agency"  is  eliminated,  since  that  body  now 
falls  within  the  bill's  generic  definition  of  the  term  uuder  the 
provisions  of  Public  Law  94-283. 

2.  Although  the  language  of  the  House  amendment  referring 
to  a  covered  agency  as  "headed  by  a  collegial  body"  is  used  in  the 
substitute  instead  of  the  reference  in  the  Senate  bill  to  "the 
collegial  body  comprising  the  agency",  the  intent  and  under- 
standing of  the  conferees  regarding  this  provision  is  that  meetings 
of  a  collegial  body  governing  an  agency  whose  day-to-day 
management  may  be  under  the  authority  of  a  single  individual 
(such  as  the  United  States  Postal  Service  and  the  National 


11 


Railroad  Passenger  Corporation  (Amtrak))  are  included' within 
the  definition  of  agency. 

3.  The  substitute  defines  the  term  "meeting"  as  the  delibera- 
tions of  at  least  the  number  of  individual  agency  members 
required  to  take  action  on  behalf  of  the  agency  where  such  de- 
liberations determine  or  result  in  the  joint  conduct  or  dispo- 
sition of  agency  business,  but  not  including  deliberations  to  take 
action  to  open  or  close  a  meeting,  or  to  release  or  withhold  in- 
formation under  subsection  (d)  or  (e)  of  this  section.  This  is  the 
Senate  definition,  as  explained  in  the  Senate  report,  except  that 
the  word  "concern"  is  replaced  by  the  words  "determine  or  result 
in".  This  definition  will  include  conference  telephone  calls  if 
they  involve  the  requisite  number  of  members  and  otherwise 
come  within  the  definition. 

PROHIBITION  ON  CONDUCT  OF  BUSINESS  OTHER  THAN  AS  PROVIDED  IN 

THIS  SECTION 

Senate  bill 

The  Senate  bill  contained  no  express  prohibition  on  the  conduct  of 
agency  business  other  than  as  provided  in  the  bill. 

House  amendment 

Section  (b)(1)  of  new  section  552b,  as  included  in  the  House  amend- 
ment, provided  that  members,  as  described  in  subsection  (a)(2), 
shall  not  jointly  conduct  or  dispose  of  agency  business  without  com- 
plying with  subsections  (b)  through  (g) . 

Conference  substitute 

The  conference  substitute  provides  that  members  shall  not  jointly 
conduct  or  dispose  of  agency  business  in  a  meeting  other  than  in 
accordance  with  new  section  552b.  This  prohibition  does  not  prevent 
agency  members  from  considering  individually  business  that  is 
circulated  to  them  sequentially  in  writing. 

OPEN  MEETING  REQUIREMENT 

Senate  bill 

Subsection  4(a)  of  the  Senate  bill  provided  that,  except  as  provided 
in  subsection  4(b),  all  meetings  of  a  collegial  body  comprising  an 
agency,  or  of  a  subdivision  thereof  authorized  to  take  action  on  behalf 
of  the  agency,  shall  be  open  to  the  public. 

House  amendment 

The  House  amendment  provided,  in  subsection  (b)  (2)  of  new  section 
552b,  that  except  as  provided  in  subsection  (c),  every  portion  of  every 
meeting  of  an  agency  (including  a  subdivision)  shall  be  open  to  public 
observation. 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  House  amendment. 
The  phrase  "open  to  public  observation"  is  intended  to  guarantee 
that  ample  space,  sufficient  visibility,  and  adequate  acoustics  will  be 
provided. 
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EXEMPTIONS  FROM  OPEN  MEETING  REQUIREMENT 

Senate  biR 

Section  4(b)  of  the  Senate  bill  provided  that,  except  where  the 
agency  finds  that  the  public  interest  requires  otherwise,  (1)  the  open 
meeting  requirement  of  subsection  4(a)  shall  not  apply  to  any  meeting, 
or  portion  thereof,  of  an  agency  or  a  subdivision  of  an  agency  author- 
ized to  take  action  on  behalf  of  the  agency,  and  (2)  the  informational 
and  disclosure  requirements  of  subsections  4  (c)  and  (d)  shall  not  apply 
to  any  information  pertaining  to  such  meeting  otherwise  required  by 
this  section  to  be  disclosed  to  the  public,  where  the  agency  or  sub- 
division in  question  properly  determines  that  such  portion  or  portions 
of  the  meeting,  or  such  information,  can  be  reasonably  expected  to — 

(1)  disclose  matters  (A)  specifically  authorized  under  criteria 
by  an  Executive  order  to  be  kept  secret  in  the  interests  of  national 
defense  or  foreign  policy  and  (B)  are  in  fact  properly  classified 
pursuant  to  such  Executive  order; 

(2)  relate  solely  to  the  agency's  own  internal  personnel  rules 
and  practices; 

(3)  disclose  information  of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy; 

(4)  involve  accusing  any  person  of  a  crime,  or  formally  censuring 
any  person ; 

(5)  disclose  information  contained  in  investigatory  records 
compiled  for  law  enforcement  purposes,  but  only  to  the  extent 
that  the  disclosure  would  (A)  interfere  with  enforcement  pro- 
ceedings, (B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication,  (C)  constitute  an  unwarranted  invasion 
of  personal  privacy,  (D)  disclose  the  identity  of  a  confidential 
source,  (E)  in  the  case  of  a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a  criminal  investigation,  or 
by  an  agency  conducting  a  lawful  national  security  intelligence 
investigation  disclose  confidential  information  furnished  only  by 
the  confidential  source,  (F)  disclose  investigative  techniques  and 
procedures,  or  (G)  endanger  the  life  or  physical  safety  of  law 
enforcement  personnel ; 

(6)  disclose  trade  secrets,  or  financial  or  commercial  information 
obtained  from  any  person,  where  such  trade  secrets  or  other 
information  could  not  be  obtained  by  the  agency  without  a  pledge 
of  confidentiality,  or  where  such  information  must  be  withheld 
from  the  public  in  order  to  prevent  substantial  injury  to  the 
competitive  position  of  the  person  to  whom  such  information 
relates; 

(7)  disclose  information  which  must  be  withheld  from  the  public 
in  order  to  avoid  premature  disclosure  of  an  action  or  a  proposed 
action  by — 

(A)  an  agency  which  regulates  currencies,  securities, 
commodities,  or  financial  institutions  where  such  disclosure 
would  (i)  lead  to  significant  financial  speculation  in  cur- 
rencies, securities,  or  commodities,  or  (ii)  significantly 
endanger  the  stability  of  any  financial  institution; 
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(B)  any  agency  where  such  disclosure  would  significantly 
frustrate  implementation  of  the  proposed  agency  action,  or 
private  action  contingent  thereon;  or 

(C)  any  agency  relating  to  the  purchase  by  such  agency 
of  real  property. 

This  exemption  would  not  apply  in  any  instance  where  the  agency 
has  already  disclosed  to  the  public  the  content  or  nature  of  its 
proposed  action,  or  where  the  agency  is  required  by  law  to  make 
such  disclosure  on  its  own  initiative  prior  to  taking  final  agency 
action  on  such  proposal; 

(8)  disclose  information  contained  in  or  related  to  examina- 
tion, operating,  or  condition  reports  prepared  by,  on  behalf  of, 
or  for  the  use  of  an  agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions; 

(9)  specifically  concern  the  agency's  participation  in  a  civil 
action  in  Federal  or  State  court,  or  the  initiation,  conduct,  or 
disposition  by  the  agency  of  a  particular  case  of  formal  agency 
adjudication  pursuant  to  the  procedures  in  section  554  of  title  5, 
United  States  Code,  or  otherwise  involving  a  determination  on  the 
record  after  opportunity  for  a  hearing;  or 

(10)  disclose  information  required  to  be  withheld  from  the  pub- 
lic by  any  other  statute  establishing  particular  criteria  or  referring 
to  particular  types  of  information. 

House  amendment 

Subsection  (c)  of  5  U.S.C.  552b,  as  included  in  the  House  amend- 
ment, provided  that  except  in  a  case  where  the  agency  finds  that  the 
public  interest  requires  otherwise,  the  open  meeting  requirement  of 
subsection  (b)  shall  not  apply  to  any  portion  of  an  agency  meeting, 
and  the  informational  and  disclosure  requirements  of  subsections  (d) 
and  (e)  shall  not  apply  to  any  information  pertaining  to  such  meeting 
otherwise  required  by  this  section  to  be  disclosed  to  the  public,  where 
the  agency  properly  determines  that  such  portion  or  portions  of  its 
meeting  or  the  disclosure  of  such  information  is  likely  to — 

(1)  disclose  matters  that  are  (A)  specifically  authorized  under 
criteria  established  by  an  Executive  order  to  be  kept  secret  in  the 
interests  of  national  defense  or  foreign  policy  and  (B)  in  fact 
properly  classified  pursuant  to  such  Executive  order; 

(2)  relate  solely  to  the  internal  personnel  rules  and  practices  of 
an  agency; 

(3)  disclose  matters  specifically  exempted  from  disclosure  by 
statute  (other  than  section  552  of  title  5,  United  States  Code), 
provided  that  such  statute  (A)  requires  that  the  matters  be 
withheld  from  the  public,  or  (B)  establishes  particular  criteria 
for  withholding  or  refers  to  particular  types  of  matters  to  be 
withheld; 

(4)  disclose  trade  secrets  and  commercial  or  financial  informa- 
tion obtained  from  a  person  and  privileged  or  confidential; 

(5)  involve  accusing  any  person  of  a  crime,  or  formally  cen- 
suring any  person ; 

(6)  disclose  information  of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy ; 
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(7)  disclose  investigatory  records  compiled  for  law  enforcement 
purposes,  or  information  which  if  written  would  be  contained  in 
such  records,  but  only  to  the  extent  that  the  production  of  such 
records  or  information  would  (A)  interfere  with  enforcement 
proceedings,  (B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication,  (C)  constitute  an  unwarranted  invasion 
of  personal  privacy,  (D)  disclose  the  identity  of  a  confidential 
source  and,  in  the  case  of  a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a  criminal  investigation, 
or  by  an  agency  conducting  a  lawful  national  security  intelligence 
investigation,  confidential  information  furnished  only  by  the 
confidential  source,  (E)  disclose  investigative  techniques  and 
procedures,  or  (F)  endanger  the  life  or  physical  safety  of  law  en- 
forcement personnel ; 

(8)  disclose  information  contained  in  or  related  to  examination, 
operating,  or  condition  reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the  regulation  or  supervision 
of  financial  institutions ; 

(9)  disclose  information  the  premature  disclosure  of  which 
would — 

(A)  in  the  case  of  an  agency  which  regulates  currencies, 
securities,  commodities,  or  financial  institutions,  be  likely  to 
(i)  lead  to  significant  financial  speculation,  or  (ii)  signifi- 
cantly endanger  the  stability  of  any  financial  institution;  or 

(B)  in  the  case  of  any  agency,  be  likely  to  significantly 
frustrate  implementation  of  a  proposed  agency  action, 
except  that  exemption  (9)(B)  would  not  apply  in  any  in- 
stance after  the  content  or  nature  of  the  proposed  agency 
action  has  been  disclosed  to  the  public  by  the  agency,  unless 
the  agency  is  required  by  law  to  make  such  disclosure  prior 
to  taking  final  agency  action  on  such  proposal  or  after  the 
agency  publishes  or  serves  a  substantive  rule  pursuant  to 
section  553(d)  of  title  5,  United  States  Code;  or 

(10)  specifically  concern  the  agency's  issuance  of  a  subpena,  or 
the  agency's  participation  in  a  civil  action  or  proceeding,  an 
action  in  a  foreign  court  or  international  tribunal,  or  an  arbitra- 
tion, or  the  initiation,  conduct,  or  disposition  by  the  agency  of  a 
particular  case  of  formal  agency  adjudication  pursuant  to  the 
procedures  in  section  554  of  title  5,  United  States  Code,  or 
otherwise  involving  a  determination  on  the  record  after  op- 
portunity for  a  hearing. 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  House  amendment, 
except  that  the  third  exemption,  incorporating  by  reference  exemptions 
contained  in  other  statutes,  applies  only  to  statutes  that  either  (a) 
require  that  the  information  be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the  issue,  or  (b)  establish  par- 
ticular criteria  for  withholding  or  refer  to  particular  types  of  in- 
formation to  be  withheld.  The  conferees  intend  this  language  to  over- 
rule the  decision  of  the  Supreme  Court  in  Administrator,  FA  A  v. 
Robertson,  422  U.S.  255  (1975),  which  dealt  with  section  1104  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C.  1504).  Another  example 
of  a  statute  whose  terms  do  not  bring  it  within  this  exemption  is 
section  1 106  of  the  Social  Security  Act  (42  U.S.C.  1306). 


797 


15 

The  conferees'  understanding  and  intention  with  respect  to  sub- 
section (c)  is  as  follows: 

1.  The  conferees  understand  the  word  "likely"  to  mean  that  it  is 
more  likely  than  not  that  the  event  or  result  in  question  will 
occur. 

2.  The  conferees  intend  the  inclusion  in  the  seventh  exemption 
(law  enforcement  material)  of  non-written  information,  such  as 
oral  information  imparted  by  a  confidential  informant,  to  cover 
only  information  that  if  written  would  be  included  in  investigatory 
records  compiled  for  law  enforcement  purposes. 

3.  The  language  of  the  House  amendment  regarding  trade 
secrets  and  confidential  financial  or  commercial  information  is 
identical  to  the  analogous  exemption  in  the  Freedom  of  Informa- 
tion Act,  5  U.S.C.  522(b)(4),  and  the  conferees  have  agreed  to 
this  language  with  recognition  of  judicial  interpretations  of  that 
exemption. 

4.  The  limitation  on  the  second  part  of  the  ninth  exemption 
(information  whose  disclosure  would  significantly  frustrate  a 
proposed  agency  action)  provides  that  it  shall  not  apply  in  any 
instance  where  the  agency  has  already  disclosed  to  the  public 
the  content  or  nature  of  its  proposed  action,  or  where  the  agency 
is  required  by  law  to -make  such  disclosure  on  its  own  initiative 
prior  to  taking  final  agency  action  on  the  proposal.  Disclosure 
of  the  information  other  than  by  the  agency,  such  as  by  an  un- 
authorized "leak",  would  not  render  it  ineligible  for  the  protec- 
tion of  this  exemption. 

5.  In  an  appropriate  instance,  an  agency  discussion  of  the  possi- 
ble purchase  of  real  property  would  fall  within  the  second  part 
of  the  ninth  exemption. 

6.  The  House  version  of  the  personnel  exemption  is  agreed  to 
with  recognition  of  the  Supreme  Court's  interpretation  of  the 
analogous  Freedom  of  Information  Act  exemption  in  Department 
of  the  Air  Force  v.  Rose,  —  U.S.  — ,  44  U.S.L.W.  4503.  '(April  21, 
1976). 

PROCEDURE  FOR  CLOSING  MEETINGS 

Senate  bill 

Subsection  4(c)(1)  of  the  Senate  bill  provided  that  action  to  close 
a  meeting  or  to  withhold  information  under  subsection  4(b)  shall  be 
taken  only  when  a  majority  of  the  entire  membership  of  the  agency 
or  subdivision  concerned  votes  to  take  such  action.  A  separate  vote 
is  to  be  taken  with  respect  to  each  meeting  (or  portion  thereof)  pro- 
posed to  be  closed,  or  any  information  proposed  to  be  withheld, 
'  except  that  a  single  vote  may  be  taken  with  respect  to  a  series  of 
meetings,  a  portion  or  portions  of  which  are  proposed  to  be  closed  to 
the  public,  or  with  respect  to  any  information  concerning  such  series 
of  meetings,  if  each  meeting  in  the  series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no  more  than  30  days  after  the 
initial  meeting  in  the  series. 

The  vote  of  each  agency  member  is  to  be  recorded  and  proxies  are 
not  permitted. 

Whenever  any  person  whose  interests  might  be  directly  affected 
by  a  meeting  requests  that  the  agency  close  a  portion  or  portions  of 
the  meeting  under  the  exemptions  relating  to  personal  privacy, 
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criminal  accusation,  or  law  enforcement  information,  the  agency, 
upon  the  request  of  any  one  of  its  members,  is  required  to  vote  whether 
to  close  such  meeting. 

Within  one  day  of  any  vote  taken  pursuant  to  this  paragraph,  the 
agency  is  required  to  make  public  a  written  copy  of  the  vote. 

Subsection  4(c)(2)  of  the  Senate  bill  provided  that  if  a  meeting 
(or  portion  thereof)  is  closed,  the  agency  must,  within  one  day  of  the 
vote  taken  under  paragraph  (c)(1),  make  public  a  full  written  expla- 
nation of  its  action  closing  the  meeting,  together  with  a  list  containing 
the  names  and  affiliations  of  all  persons  expected  to  attend  the  meeting. 

Subsection  4(c)(3)  of  the  Senate  bill  provided  a  special  procedure 
whereby  any  agency,  a  majority  of  whose  meetings  will  properly  be 
closed  to  the  public  pursuant  to  the  exemptions  for  trade  secrets, 
information  that  might  lead  to  financial  speculation,  bank  condition 
reports,  or  adjudicatory  proceedings  or  civil  actions,  may  provide 
by  regulation  for  the  closing  of  such  meetings  or  portions,  so  long  as 
a  majority  of  the  members  of  the  agency  vote  at  the  beginning  of  the 
meeting  or  portion  to  close  the  meeting  and  a  copy  of  the  vote  is 
made  public. 

The  closing  procedures  of  paragraph?  (c)(1)  and  (2),  and  the  an- 
nouncement procedures  of  subsection  (d),  do  not  apply  to  any  meeting 
closed  under  these  regulations,  but  the  agency  is  required  to  make  a 
public  announcement  of  the  date,  place,  and  subject  matter  of  the 
meeting  at  the  earliest  practicable  opportunity  (except  to  the  extent 
that  to  do  so  would  disclose  information  exempt  under  subsection 
4(b)). 

House  amendment 

Subsection  (d)(1)  of  new  section  552b,  as  set  forth  in  the  House 
amendment,  provided  that  action  to  close  a  meeting  (or  portion 
thereof)  may  be  taken  only  when  a  majority  of  the  entire  membership 
of  the  agency  votes  to  take  such  action.  A  separate  vote  of  the  agency 
members  is  to  be  taken  with  respect  to  each  meeting  a  portion  or 
portions  of  which  are  proposed  to  be  closed,  except  that  a  single  vote 
may  be  taken  with  respect  to  a  series  of  portions  of  meetings  proposed 
to  be  closed  if  each  portion  in  such  series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no  more  than  30  days  after  the 
initial  portion  of  a  meeting  in  the  series. 

The  vote  of  each  agency  member  is  required  to  be  recorded  and 
proxies  are  not  permitted. 

Subsection  (d)(2)  of  section  552b  provided  that  whenever  any 
person  whose  interests  might  be  directly  affected  by  a  portion  of  a 
meeting  requests  that  the  agency  close  such  portion  to  the  public 
under  the  exemptions  relating  to  personal  privacy,  criminal  accusation, 
or  law  enforcement  information,  the  agency,  upon  the  request  of  any 
one  of  its  members,  is  required  to  vote  by  recorded  vote  whether  to 
close  such  meeting. 

Subsection  (d)(3)  of  section  552b  required  the  agency  to  make 
public  a  written  copy  of  any  vote  taken  pursuant  to  paragraphs  (d)(1) 
or  (2),  reflecting  the  vote  of  each  member  on  the  question,  within  one 
day  after  the  vote.  If  the  vote  is  to  close  the  meeting  (or  a  portion 
thereof),  the  agency  is  also  required  to  make  public  within  one  day  a 
full  written  explanation  of  its  action  closing  the  portion  and  a  list  of 
the  names  and  affiliations  of  all  persons  expected  to  attend  the  meeting. 
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Subsection  (d)(4)  of  section  552b  provided  a  special  procedure 
whereby  any  agency,  a  majority  of  whose  meetings  may  properly  be 
closed  pursuant  to  the  exemptions  for  trade  secrets,  information  that 
might  lead  to  financial  speculation,  bank  condition  reports,  or  adjudi- 
catory proceedings  or  civil  actions,  may  provide  by  regulation  for  the 
closing  of  such  meetings  or  portions  in  the  event  that  a  majority  of  the 
members  of  the  agency  vote  by  recorded  vote  at  the  beginning  of  the 
meeting  or  portion  to  close  the  exempt  portions  thereof  and  a  copy  of 
the  vote,  reflecting  the  vote  of  each  member  on  the  question,  is  made 
public. 

The  closing  procedures  of  paragraphs  (d)(1),  (2)  and  (3),  and  the 
announcement  procedures  of  subsection  (e),  do  not  apply  to  any 
portion  of  a  meeting  closed  under  these  regulations,  but  the  agency  is 
required  to  make  a  public  announcement  of  the  date,  place,  and 
subject  matter  of  the  meeting  (and  each  portion  thereof)  at  the 
earliest  practicable  time  and  in  no  case  later  than  the  commencement 
of  the  meeting  or  portion  (except  to  the  extent  that  to  do  so  would 
disclose  information  exempt  under  subsection  (d)). 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  Senate  bill,  except  as 
follows : 

1.  The  reference  to  an  agency  subdivision  in  paragraph  (1)  is 
eliminated,  since  the  definition  of  "agency"  in  subparagraph 
(a)(1)  of  section  552b  includes  any  subdivision  thereof  authorized 
to  act  on  behalf  of  the  agency.  The  reference  to  the  definition  of 
"agency"  in  this  instance  is  intended  to  make  clear  that  when  a 
subdivision  is  authorized  to  act  on  behalf  of  the  agency,  a  majority 
of  the  entire  membership  of  the  subdivision  is  necessary  to  close 
a  meeting. 

2.  Any  vote  to  close  a  meeting  upon  the  request  of  an  affected 
person,  or  using  the  special  procedure  under  paragraph  (d)(4), 
must  be  recorded.  When  such  vote  is  published,  the  vote  of  each 
individual  member  shall  be  set  forth. 

3.  While  the  public  announcement  required  when  a  meeting  is 
closed  using  the  special  procedure  under  paragraph  (d)(4)  need 
only  be  made  at  the  earliest  practicable  time,  the  conferees  intend 
that  such  announcements  be  made  as  soon  as  possible,  which 
should  in  few,  if  any,  instances  be  later  than  the  commencement 
of  the  meeting  or  portion  in  question. 

4.  The  fact  that  one  portion  of  a  meeting  may  be  closed  does 
not  justify  the  closing  of  any  other  portion. 

ANNOUNCEMENT  OF  MEETINGS 

Senate  bill 

Section  4(d)  of  the  Senate  bill  required  that  the  agency  publicly 
announce,  at  least  one  week  before  a  meeting,  the  following: 

1.  the  date  of  the  meeting; 

2.  the  place  of  the  meeting; 

3.  the  subject  matter  of  the  meeting; 

4.  whether  the  meeting  is  open  or  closed  to  the  public;  and 

5.  the  name  and  telephone  number  of  the  official  designated  by 
the  agency  to  respond  to  requests  for  information  about  the 
meeting. 
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This  seven  day  period  may  be  reduced  if  the  majority  of  the  mem- 
bers of  the  agency  or  subdivision  determine  by  vote  that  the  agency 
business  so  requires,  in  which  case  public  announcement  of  the  date, 
place,  and  subject  matter  of  the  meeting,  and  whether  it  is  open  or 
closed,  is  to  be  made  at  the  earliest  practicable  opportunity. 

The  subject  matter  or  closed/open  determination  for  a  meeting  may 
be  changed  following  the  initial  public  announcement  if  (1)  a  majority 
of  the  entire  membership  of  the  agency  or  subdivision  determines  by 
vote  that  the  agency  business  so  requires  and  that  no  earlier  announce- 
ment of  the  change  was  possible,  and  (2)  the  change  is  announced  at 
the  earliest  practicable  opportunity. 

Notice  of  any  public  announcement  required  by  this  subsection  is 
to  be  submitted  for  publication  in  the  Federal  Register  immediately 
after  its  release. 

House  amendment 

Subsection  (e)  of  new  section  552b,  as  added  by  the  House  amend- 
ment, required  that  the  agency  publicly  announce,  at  least  one  week 
before  a  meeting,  the  following: 

1.  the  date  of  the  meeting; 

2.  the  place  of  the  meeting; 

3.  the  subject  matter  of  the  meeting; 

4.  whether  the  meeting  is  to  be  open  or  closed  to  the  public;  and 

5.  the  name  and  telephone  number  of  the  official  designated  by 
the  agency  to  respond  to  requests  for  information  about  the 
meeting. 

This  seven  day  period  may  be  reduced  if  the  majority  of  the  mem- 
bers of  the  agency  determines  by  recorded  vote  that  the  agency  busi- 
ness so  requires,  in  which  case  public  announcement  of  the  date,  place, 
and  subject  matter  of  the  meeting,  and  whether  it  v  as  open  or  closed  to 
the  public,  is  to  be  made  at  the  earliest  practicable  time  and  in  no  case 
later  than  the  commencement  of  the  meeting  or  portion  in  question. 

The  time,  place,  or  subject  matter  of  a  meeting,  or  the  determination 
whether  a  meeting  should  be  open  or  closed,  may  be  changed  following 
the  initial  public  announcement  if  (1)  a  majority  of  the  entire  member- 
ship of  the  agency  determines  by  recorded  vote  that  the  agency  busi- 
ness so  requires  and  that  no  earlier  announcement  of  the  change  was 
possible,  and  (2)  the  change  and  the  vote  of  each  member  thereon  is 
announced  at  the  earliest  practicable  time  and  in  no  case  later  than  the 
commencement  of  the  meeting  or  portion  in  question. 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  House  amendment, 
except  as  follows : 

1 .  While  the  public  announcement  required  when  a  meeting  is 
announced  on  less  than  seven  days'  notice,  or  when  the  time,  place 
or  subject  matter  of  a  meeting,  or  the  determination  whether  to 
open  or  close  a  meeting  is  changed  following  the  initial  public 
announcement,  need  only  be  made  at  the  earliest  practicable  time, 
the  conferees  intend  that  such  announcements  be  made  as  soon  as 
possible,  which  should  in  few,  if  any,  instances  be  later  than  the 
commencement  of  the  meeting  or  portion  in  question. 

2.  A  change  in  the  time  or  place  of  a  meeting  made  subsequent 
to  the  initial  announcement  need  not  be  voted  upon  by  the  agency 
members,  but  must  be  announced  at  the  earliest  practicable  time. 
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3.  The  bill  requires  that  reasonable  means  be  used  to  assure 
that  the  public  is  fully  informed  of  public  announcements  pursu- 
ant to  this  section.  Such  means  include  posting  notices  on  the 
agency's  public  notice  boards,  publishing  them  in  publications 
whose  readers  may  have  an  interest  in  the  agency's,  operations, 
and  sending  them  to  the  persons  on  the  agency's  general  mailing 
list  or  a  mailing  list  maintained  for  those  who  desire  to  receive 
such  material. 

Notice  of  a  public  announcement  pursuant  to  this  subsection 
must  also  be  submitted  immediately  for  publication  in  the  Federal 
Register. 

TRANSCRIPTS,  RECORDINGS,  AND  MINUTES  OF  MEETINGS 

Senate  bill 

Section  4(e)  of  the  Senate  bill  required  that  a  verbatim  transcript 
or  electronic  recording  be  made  of  each  meeting  or  portion  closed  to  the 
public,  except  for  a  meeting  or  portion  closed  under  the  exemption  for 
adjudicatory  proceedings  and  civil  actions.  The  transcript  or  recording 
of  each  item  on  the  agenda  is  to  be  made  available  to  the  public 
promptly,  in  a  place  easily  accessible  to  the  public,  where  no  significant 
portion  of  such  item  contains  any  information  falling  within  one  of  the 
the  exemptions  in  section  4  (b) . 

Copies  of  the  transcript  (or  a  transcription  of  the  recording  dis- 
closing the  identity  of  each  speaker)  are  to  be  furnished  to  any  person 
at  the  actual  cost  of  duplication  or  transcription. 

The  complete  transcript  or  recording  is  to  be  maintained  by  the 
agency  for  at  least  two  years  after  the  meeting  or  one  year  after  the 
conclusion  of  the  agency  proceeding  which  was  the  subject  of  the 
meeting,  whichever  occurred  later. 

House  amendment 

Subsection  (f)(1)  of  new  section  552b,  as  contained  in  the  House 
amendment,  required  that  for  every  meeting  closed  under  the  section, 
the  General  Counsel  or  chief  legal  officer  of  the  agency  certify  that,  in 
his  opinion,  the  meeting  may  properly  be  closed  and  state  the  relevant 
exemptive  provision.  A  copy  of  such  certification,  together  with  a 
statement  from  the  presiding  officer  of  the  meeting  setting  forth  the 
date,  time,  and  place  of  the  meeting,  the  persons  present,  the  generic 
subject  matter  of  the  discussion  at  the  meeting,  and  the  actions  taken, 
is  to  be  incorporated  into  minutes  retained  by  the  agency. 

Subsection  (f)(2)  of  section  552b  required  that  written  minutes  be 
kept  of  any  meeting  or  portion  which  is  open  and  promptly  be  made 
available  to  the  public  in  a  location  easily  accessible  to  the  public. 
The  minutes  are  to  be  maintained  for  a  period  of  at  least  two  years 
after  the  meeting,  and  copies  are  to  be  furnished  to  any  person  at  no 
greater  than  the  actual  cost  of  duplication  (or,  if  in  the  public  interest, 
at  no  cost) . 

Conference  substitute 

Subsection  (f)(1)  of  the  conference  substitute  requires  that  before 
a  meeting  may  be  closed,  the  General  Counsel  or  chief  legal  officer 
of  the  agency  must  certify  that,  in  his  or  her  opinion,  the  meeting  may 
properly  be  closed  and  state  each  relevant  exemptive  provision.  A  copy 
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of  such  certification,  together  with  a  statement  from  the  presiding 
officer  of  the  meeting  setting  forth  the  date,  time,  and  place  of  the 
meeting,  and  the  persons  present,  shall  be  retained  by  the  agency  as 
part  of  the  transcript,  recording,  or  minutes  of  the  meeting. 

The  agency  shall  make  a  verbatim  transcript  or  electronic  recording 
of  each  meeting  or  portion  closed  to  the  public,  except  that  for  a  meet- 
ing closed  under  exemptions  (8)  (bank  reports),  (9) (A)  (information 
likely  to  lead  to  financial  speculation),  and  (10)  (adjudicatory  proceed- 
ings or  civil  actions),  the  agency  may  elect  to  make  either  a  transcript 
a  recording,  or  minutes.  If  minutes  are  kept,  they  must  fully  ana 
clearly  describe  all  matters  discussed,  provide  a  full  and  accurate 
summary  of  any  actions  taken  and  the  reasons  expressed  therefor, 
and  include  a  description  of  each  of  the  views  expressed  on  any  item. 
The  minutes  must  also  reflect  the  vote  of  each  member  on  any  roll 
call  vote  taken  during  the  proceedings  and  must  identify  all  documents 
considered  at  the  meeting. 

Subsection  (f)(2)  of  the  conference  substitute  requires  that  the 
transcript,  recording,  or  minutes  made  pursuant  to  paragraph  (f)(1) 
as  to  each  item  on  the  agenda  must  be  made  promptly  available  to 
the  public,  except  for  agenda  items  or  items  of  the  discussion  or  testi- 
mony that  the  agency  determines  to  contain  information  exempt 
under  subsection  (c). 

Copies  of  the  nonexempt  portions  of  the  transcript,  or  minutes,  or  a 
transcription  of  the  recording  disclosing  the  identity  of  each  speaker, 
must  be  furnished  to  any  person  at  the  actual  cost  of  duplication  or 
transcription. 

The  complete  transcript,  minutes,  or  recording  of  a  closed  meeting 
is  to  be  maintained  by  the  agency  for  at  least  two  years  after  the  meet- 
ing or  one  year  after  the  conclusion  of  the  agency  proceeding  which 
was  the  subject  of  the  meeting,  whichever  occurs  later. 

AGENCY  REGULATIONS 

Senate  bill 

Section  4(f)  of  the  Senate  bill  required  each  agency  subject  to  the 
requirements  of  section  4  to  promulgate  implementing  regulations 
within  180  days  after  the  enactment  of  the  Act,  following  consultation 
with  the  Office  of  the  Chairman  of  the  Administrative  Conference 
of  the  United  States,  published  notice  in  the  Federal  Register  of  at 
least  30  days  and  opportunity  for  any  person  to  make  written  com- 
ment thereon. 

The  Senate  provision  permitted  any  person  to  bring  a  proceeding 
in  the  United  States  District  Court  for  the  District  of  Columbia 
to  require  the  promulgation  of  such  regulations  if  not  promulgated 
within  the  180-day  period,  and  also  permitted  any  person  to  bring 
a  proceeding  in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  to  set  aside  any  such  regulations  not  in  accord 
with  the  requirements  of  subsections  (a)  through  (e)  of  section  4 
and  to  require  the  promulgation  of  regulations  in  accord  with  those 
provisions. 

House  amendment 

The  House  amendment,  subsection  (g)  of  new  section  552b,  was 
the  same  as  the  Senate  bill,  except  that  the  right  to  bring  a  proceeding 
in  the  Court  of  Appeals  to  challenge  agency  regulations  promulgated 
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under  the  Act  is  subject  to  "any  limitations  of  time  therefor  provided 
bylaw." 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  House  amendment, 
except  that  the  right  to  bring  a  proceeding  in  the  Court  of  Appeals 
to  challenge  agency  regulations  promulgated  under  the  Act  is  subject 
to  "any  limitations  of  time  provided  by  law." 

JUDICIAL  REVIEW 

Senate  bill 

Section  4(g)  of  the  Senate  bill  vested  in  the  United  States  District 
Courts  jurisdiction  to  enforce  subsections  (a)  through  (e)  of  section  4 
by  declaratory  judgment,  injunctive  relief,  or  other  appropriate  relief. 
An  action  may  be  brought  by  any  person  prior  to,  or  within  60  days 
after  the  meeting  in  question,  except  that  if  proper  public  announce- 
ment of  the  meeting  is  not  made,  the  action  may  be  instituted  at  any 
time  within  60  days  after  such  announcement  is  made. 

The  Senate  provision  required  a  potential  plaintiff  to  notify  the 
agency  before  instituting  suit  and  to  allow  it  a  reasonable  period  of 
time  (not  to  exceed  10  days  or,  if  notification  is  made  prior  to  the 
meeting,  not  to  exceed  two  days)  to  correct  the  violation. 

An  action  may  be  brought  where  the  plaintiff  resides  or  has  his 
principal  place  of  business,  or  where  the  agency  has  its  headquarters. 
The  defendant  is  required  to  serve  his  answer  within  20  days  after  the 
service  of  the  complaint,  and  the  burden  is  on  the  defendant  to  sustain 
his  action. 

In  deciding  such  an  action  the  court  may  examine  in  camera  any 
portion  of  the  transcript  or  recording  of  a  closed  meeting  and  may  take 
any  additional  evidence  it  deems  necessary.  The  court,  having  due 
regard  for  orderly  administration,  the  public  interest,  and  the  in- 
terests of  the  party,  may  grant  such  equitable  relief  as  it  deems  ap- 
propriate, including  enjoining  future  violations  or  ordering  the  agency 
to  make  public  the  transcript  or  recording  of  any  portion  of  a  meeting 
improperly  closed  to  the  public. 

Subsection  4(g)  provided  that,  except  as  provided  in  subsection 
4(h),  nothing  in  section  4  confers  jurisdiction  upon  any  district  court 
to  set  aside  or  invalidate  any  agency  action  taken  or  discussed  at  a 
meeting  out  of  which  a  violation  of  this  section  arose. 

Subsection  4(h)  of  the  Senate  bill  provided  that  any  Federal  court 
otherwise  authorized  by  law  to  review  agency  action  may,  at  the  re- 
quest of  any  person  properly  participating  in  such  a  review  proceeding, 
inquire  into  violations  of  section  4  by  the  agency  and  afford  any  such 
relief  as  it  deems  appropriate. 

House  amendment 

In  the  House  amendment,  subsection  (h)  of  new  section  552b 
vested  in  the  United  States  District  Courts  jurisdiction  to  enforce 
subsections  (b)  through  (f)  of  section  552b.  An  action  may  be  brought 
by  any  person  prior  to,  or  within  60  days  after  the  meeting  in  question, 
except  that  if  proper  public  announcement  of  the  meeting  is  not  made, 
the  action  may  be  instituted  at  any  time  within  60  days  after  such 
announcement  is  made. 
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The  House  amendment  permitted  an  action  to  be  brought  where 
the  meeting  was  held,  where  the  agency  has  its  headquarters,  or  in  the 
District  of  Columbia.  The  defendant  is  required  to  serve  his  answer 
within  20  days  after  the  service  of  the  complaint,  but  the  court  may 
extend  that  time  limit  for  up  to  20  additional  days  upon  a  showing  of 
good  cause  for  an  extension.  The  burden  is  on  the  defendant  to  sustain 
his  action. 

In  deciding  such  an  action  the  court  may  examine  in  camera  any 
portion  of  the  minutes  of  a  closed  meeting  and  may  take  any  addi- 
tional evidence  it  deemed  necessary.  The  court,  having  due  regard  for 
orderly  administration,  the  public  interest,  and  the  interests  of  the 
party,  may  grant  such  equitable  relief  as  it  deems  appropriate,  in- 
cluding enjoining  future  violations  or  ordering  the  agency  to  make 
public  such  portion  of  the  minutes  as  was  not  exempt  under  subsection 
(c)  of  section  552b. 

Subsection  (h)  further  provided  that  nothing  in  section  552b  confers 
jurisdiction  on  a  district  court  acting  solely  under  subsection  (h)  to 
set  aside,  enjoin,  or  invalidate  any  agency  action  taken  or  discussed 
at  a  meeting  out  of  which  a  violation  of  section  552b  arose. 

Conference  substitute 

The  conference  substitute  vests  in  the  United  States  District 
Courts  jurisdiction  to  enforce  subsections  (b)  through  (f)  of  section 
552b  by  declaratory  judgment,  injunctive  relief,  or  other  relief  as  may 
be  appropriate.  An  action  may  be  brought  by  any  person  prior  to,  or 
within  60  days  after  the  meeting  in  question,  except  that  if  proper 
public  announcement  of  the  meeting  is  not  made,  the  action  may  be 
instituted  at  any  time  within  60  days  after  such  announcement  is  made. 

The  conference  substitute  does  not  contain  the  requirement  of  the 
Senate  bill  that  a  potential  plaintiff  formally  notify  the  agency  before 
commencing  an  action  under  this  subsection  because  the  conferees 
expect  and  encourage  potential  plaintiffs  or  their  attorneys  to  com- 
municate informally  with  the  agency  before  bringing  suit. 

An  action  under  subsection  (h)(1)  may  be  brought  where  the  agency 
meeting  was  or  is  to  be  held,  where  the  agency  has  its  headquarters,  or 
in  the  District  of  Columbia.  The  defendant  must  serve  his  answer 
within  30  days  after  the  service  of  the  complaint,  and  the  court  is  not 
given  discretion  by  the  substitute  to  extend  that  time  limit.  The  bur- 
den is  upon  the  defendant  to  substain  his  action. 

In  deciding  such  an  action  the  court  may  examine  in  camera  any 
portion  of  the  transcript,  recording,  or  minutes  of  a  closed  meeting  and 
may  take  any  additional  evidence  it  deems  necessary.  The  court, 
having  due  regard  for  orderly  administration,  the  public  interest,  and 
the  interests  of  the  party,  may  grant  such  equitable  relief  as  it  deems 
appropriate,  including  enjoining  future  violations  or  ordering  the 
agency  to  make  public  such  portion  of  the  transcript,  recording,  or 
minutes  as  is  not  exempt  under  subsection  (c)  of  section  552b. 

Subsection  (h)(2)  of  section  552b,  as  contained  in  the  conference 
substitute,  provides  that  any  Federal  court  otherwise  authorized  to 
review  action  (under  provisions  such  as  chapter  7  of  title  5,  U.S. 
Code,  or  chapter  158  of  title  28,  U.S.  Code)  may,  on  the  application 
of  any  person  properly  participating  in  the  review  proceeding,  inquire 
into  violations  of  section  552b  by  the  agency  and  afford  such  relief 
as  it  deems  appropriate.  Nothing  in  section  552b  authorizes  any 
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Federal  court  having  jurisdiction  solely  on  the  basis  of  subsection 
(h)(1)  to  set  aside,  enjoin,  or  invalidate  any  agency  action  (other 
than  an  action,  such  as  to  close  a  meeting,  or  withhold  a  portion  of 
a  transcript,  recording,  minutes,  or  other  information,  taken  pursuant 
to  section  552b)  taken  or  discussed  at  a  meeting  out  of  which  a  viola- 
tion of  section  552b  arose. 

The  conferees  do  not  intend  the  authority  granted  to  the  Federal 
courts  by  the  first  sentence  of  subsection  (h)  (2)  to  be  employed  to  set 
aside  agency  action  taken  other  than  under  section  552b  solely  because 
of  a  violation  of  section  552b  in  any  case  where  the  violation  is  un- 
intentional and  not  prejudicial  to  the  rights  of  any  person  participat- 
ing in  the  review  proceeding.  Agency  action  should  not  be  set  aside  for 
a  violation  of  section  552b  unless  that  violation  is  of  a  serious  nature. 

ATTORNEY  FEES  AND  LITIGATION  COSTS 

Senate  bill 

Section  4(i)  of  the  Senate  bill  authorized  the  court  hearing  an  action 
under  subsection  (f),  (g),  or  (h)  of  that  section  to  assess  against  any 
party  reasonable  attorney  fees  and  other  litigation  costs  reasonably 
incurred  by  any  other  party  who  substantially  prevails  in  the  action. 
Costs  may  be  assessed  against  an  individual  member  of  an  agency 
only  where  the  court  finds  that  he  has  intentionally  and  repeatedly 
violated  section  4,  and  against  a  plaintiff  where  the  court  finds  that  he 
initiated  the  suit  for  frivolous  or  dilatory  purposes.  In  the  case  of 
apportionment  of  fees  or  costs  against  any  agency,  the  fees  or  costs 
may  be  assessed  against  the  United  States. 

House  amendment 

Subsection  (i)  of  new  section  552b,  as  contained  in  the  House 
amendment,  authorized  the  court  hearing  an  action  under  subsection 
(g)  or  (h)  of  section  552b  to  assess  against  any  party  reasonable  attor- 
ney fees  and  other  litigation  costs  reasonably  incurred  by  any  other 
party  who  substantially  prevails  in  the  action.  Costs  may  be  assessed 
against  a  plaintiff  only  where  the  court  finds  that  he  initiated  the  suit 
primarily  for  frivolous  or  dilatory  purposes.  In  the  case  of  assessment 
of  fees  or  costs  against  an  agency,  they  may  be  assessed  against  the 
United  States. 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  House  amendment. 

ANNUAL  REPORT  TO  CONGRESS 

Senate  bill 

Section  4(j)  of  the  Senate  bill  required  the  agencies  subject  to  the 
requirements  of  section  4  to  report  annually  to  Congress  regarding 
their  compliance,  including  the  total  number  of  meetings  open  to  the 
public,  the  total  number  closed  to  the  public,  the  reasons  for  the  clos- 
ings, and  a  description  of  any  litigation  brought  against  the  agency 
under  section  4. 

House  amendment 

Subsection  (j)  of  new  section  552b  of  the  House  amendment  re- 
quired each  agency  subject  to  the  requirements  of  the  section  to  report 
annually  to  Congress  regarding  its  compliance,  including  the  total 
number  of  meetings  open  to  the  public,  the  total  number  closed  to  the 
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ublic,  the  reasons  for  the  closings,  and  a  description  of  any  litigation 
rought  against  the  agency  under  section  552b  (including  any  fees  or 

costs  assessed  against  the  agency  in  such  litigation,  whether  or  not 

paid  by  the  agency). 

Conference  substitute 
The  conference  substitute  is  the  same  as  the  House  amendment. 

RELATIONSHIP  TO  THE  FREEDOM  OF  INFORMATION  ACT,   5   U.S.C.  552 

Senate  bill 

Section  6(a)  of  the  Senate  bill  provided  that  except  as  specifically 
provided  in  section  4,  nothing  in  section  4  confers  any  additional  rights 
on  any  person  or  limits  the  existing  rights  of  any  person  to  inspect  or 
copy,  under  5  U.S.C.  552,  any  documents  or  written  material  within 
the  possession  of  any  agency.  In  the  case  of  any  request  made  pursuant 
to  5  U.S.C.  552  to  copy  or  inspect  the  transcripts  or  recordings 
described  in  section  4(e)  of  the  Senate  bill,  the  provisions  of  this  Act 
govern  whether  the  transcripts  or  recordings  are  to  be  made  available 
in  response  to  the  request. 

Section  6(a)  also  makes  the  requirements  of  chapter  33  of  title  44, 
United  States  Code,  inapplicable  to  the  transcripts  and  recordings 
described  in  section  4(e)  of  the  Senate  bill. 

The  Senate  bill  contained  no  provision  amending  the  third  exemp- 
tion set  forth  in  5  U.S.C.  552(b). 

House  amendment 

Subsection  (k)  of  new  section  552b,  as  included  in  the  House  amend- 
ment, provided  that  other  than  as  specifically  provided  in  section 
552b,  nothing  in  section  552b  expands  or  limits  the  existing  rights  of 
any  person  under  5  U.S.C.  552,  except  that  the  provisions  of  this 
act  govern  in  the  case  of  any  request  made  pursuant  to  5  U.S.C.  552 
to  copy  or  inspect  the  minutes  described  in  subsection  (f)  of  new 
section  552b. 

Subsection  (k)  also  makes  the  requirements  of  chapter  33  of  title 
44,  United  States  Code,  inapplicable  to  the  minutes  described  in 
subsection  (f)  of  section  552b. 

Section  5(b)  of  the  House  amendment  amended  the  third  exemp- 
tion set  forth  in  5  U.S.C.  552(b)  to  include  matters  specifically  ex- 
empted from  disclosure  by  statute  (other  than  the  new  section  552b), 
if  the  statute  either  requires  that  the  matters  be  withheld  from  the 
public  or  establishes  particular  criteria  for  withholding  or  refers  to 
particular  types  of  matters  to  be  withheld. 

Conference  substitute 

The  conference  substitute  provides  that  nothing  in  section  552b 
expands  or  limits  the  existing  rights  of  any  person  under  5  U.S.C. 
552,  except  that  the  exemptions  in  subsection  (c)  of  section  552b 
shall  govern  in  the  case  of  any  request  made  pursuant  to  5  U.S.C.  552 
to  copy  or  inspect  the  transcripts,  recordings  or  minutes  described  in 
subsection  (f)  of  section  552b. 

The  conference  substitute  further  provides  that  the  requirements  of 
chapter  33  of  title  44,  United  States  Code  shall  not  apply  to  the 
transcripts,  recordings,  and  minutes  described  in  subsection  (f)  of 
section  552b. 
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Section  5(b)  of  the  conference  substitute  amends  the  third  exemp- 
tion in  5  U.S.C.  552(b)  to  include  information  specifically  exempted 
from  disclosure  by  statute  (other  than  new  section  552b),  if  the 
statute  either  (a)  requires  that  the  information  be  withheld  from  the 
public  in  such  a  manner  as  to  leave  no  discretion  on  the  issue,  or  (b) 
establishes  particular  criteria  for  withholding  or  refers  to  particular 
types  of  information  to  be  withheld.  The  conferees  intend  this  language 
to  overrule  the  decision  of  the  Supreme  Court  in  Administrator,  FAA 
v.  Robertson,  422  U.S.  255  (1975),  which  dealt  with  section  1104  of 
the  Federal  Aviation  Act  of  1958  (49  U.S.C.  1504).  Another  example 
of  a  statute  whose  terms  do  not  bring  it  within  this  exemption  is 
section  1106  of  the  Social  Security  Act  (42  U.S.C.  1306). 

AUTHORITY  TO  WITHHOLD  INFORMATION  FROM  CONGRESS 

Section  6(a)  of  the  Senate  bill,  subsection  (1)  of  new  section  552b 
of  the  House  amendment,  and  subsection  (1)  of  section  552b  in  the 
conference  substitute  all  provide  that  the  open  meeting  provisions 
of  the  legislation  (section  552b  of  the  conference  substitute)  do  not 
constitute  authority  to  withhold  information  from  Congress. 

CLOSING  OF  MEETINGS  OTHERWISE  REQUIRED  TO  BE  OPEN 

Senate  bill 

No  comparable  provision. 
House  amendment 

Subsection  (1)  of  new  section  552b,  as  contained  in  the  House 
amendment,  provides  that  section  552b  does  not  authorize  the  closing 
of  any  agency  meeting  otherwise  required  by  law  to  be  open. 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  House  amendment. 

RELATIONSHIP  TO  THE  PRIVACY  ACT  OF  1974,  5  U.S.C.  552A 

The  Senate  bill,  the  House  amendment,  and  the  conference  sub- 
stitute all  provide  that  nothing  in  the  open  meeting  provisions  of  this 
legislation  (section  552b  of  the  conference  substitute)  authorizes  any 
agency  to  withhold  from  any  individual  any  record,  including  the 
transcripts,  recordings,  and  minutes  required  by  these  provisions, 
which  is  otherwise  accessible  to  that  individual  under  5  U.S.C.  552a. 

RELATIONSHIP  TO  FEDERAL  ADVISORY  COMMITTEE  ACT,  5  U.S.C.  APP.  I 

Senate  bill 

No  comparable  provisions. 
House  amendment 

Subsection  (n)  of  new  section  552b  of  the  House  amendment  pro- 
vided that  in  the  event  that  any  meeting  is  subject  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5  U.S.C.  App.  I)  as  well  as  the 
provisions  of  section  552b,  the  meeting  is  governed  by  the  provisions 
of  section  552b. 
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Subsection  5(c)  of  the  House  amendment  amended  the  Federal 
Advisory  Committee  Act  to  make  advisory  committee  meetings  sub- 
ject to  the  exemptions  contained  in  the  new  5  U.S.C.  552b  (enacted  by 
this  act),  rather  than  to  the  exemptions  contained  in  5  U.S.C.  552. 

This  provision  in  the  House  bill  is  addressed  to  a  problem  that  has 
arisen  in  administration  of  the  Federal  Advisory  Committee  Act, 
enacted  in  1972.  In  establishing  a  requirement  in  that  Act  that  meeting, 
of  Executive  Branch  advisory  committee  should  be  open  to  the  public, 
Congress  adopted  the  exemption  provisions  set  forth  in  the  Freedom  of 
Information  Act  (FOIA)  to  describe  the  few  types  of  meetings  that 
might  properly  be  closed.  Unfortunately,  this  approach  has  not  been 
entirely  satisfactory,  largely  because  those  exemptions  were  designed 
to  deal  with  documents  rather  than  meetings,  and  some  agencies  have 
closed  advisory  committee  meetings  for  reasons  not  contemplated  by 
Congress.  The  chief  concern  in  this  regard  has  been  application  of 
exemption  5,  a  provision  intended  to  protect  the  confidentiality  of 
purely  internal  governmental  deliberations,  as  a  basis  for  closing  dis- 
cussions with  and  among  outside  advisers.  One  court  has  given  approval 
to  the  use  of  exemption  5  to  close  advisory  committee  meetings, 
Aviation  Consumer  Action  Project  v.  Washburn,  535  F.2d  101  (D.C. 
Cir.  1976). 

The  House  provision  which  was  unanimously  approved,  is  intended 
to  cure  this  and  similar  problems  by  replacing  the  nine  FOIA  exemp- 
tions presently  incorporated  in  the  Federal  Advisory  Committee  Act 
with  the  new  exemptions  of  the  Sunshine  Act  that  have  been  expressly 
designed  to  govern  meetings,  as  opposed  to  documents.  This  provision 
thus  overrules  the  Washburn  case  and  is  intended  to  end  agency 
reliance  upon  the  "full  and  frank"  discussion  rationale  for  closing 
advisory  committee  meetings.  Under  this  provision,  portions  of  federal, 
advisory  committee  meetings  may  be,  but  are  not  required  to  be 
closed  when  they  fall  within  one  of  the  disclosure  exemptions  that  are 
created  for  meetings  of  collegial  bodies  under  section  552b  of  title  5, 
United  States  Code. 

Conference  substitute 

Subsection  5(c)  of  the  conference  substitute  amends  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.  I)  to  make  advisory  com- 
mittee meetings  subject  to  the  exemptions  contained  in  5  U.S.C.  552b 
(enacted  by  this  act). 

The  Conference  substitute  is  the  same  as  the  House  provision.  The 
conferees,  however,  are  concerned  about  the  possible  effect  of  this 
amendment  upon  the  peer  review  and  clinical  trial  preliminary  data 
review  systems  of  the  National  Institutes  of  Health.  The  conferees  thus 
wish  to  state  as  clearly  as  possible  that  personal  data,  such  as  individual 
medical  information,  is  especially  sensitive  and  should  be  given  appro- 
priate protection  to  prevent  clearly  unwarranted  invasions  of  individ- 
ual privacy.  While  the  conferees  are  sympathetic  to  the  concerns 
expressed  by  NIH  regarding  its  committees'  funding  recommendations 
and  analysis  of  preliminary  data,  the  conferees  are  equally  sympathetic 
to  concerns  expressed  by  citizens'  groups  that  important  fiscal  and 
health-related  information  not  be  unnecessarily  withheld  from  the 
public. 

With  these  competing  interests  in  mind,  the  conferees  have  secured 
assurances  that  the  appropriate  House  and  Senate  committees  will 
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review  the  unique  problems  of  NIH  under  the  new  standards.  Indeed, 
it  is  noted  that  the  Subcommittee  on  Reports,  Accounting  and 
Management  of  the  Senate  Government  Operations  Committee  has 
already  held  three  days  of  hearings  on  this  matter  and  plans  to 
continue  with  further  inquiry  at  an  early  date. 

Ex  Parte  Communications 
prohibition 

Senate  bill 

Section  5(a)  of  the  Senate  bill  added  a  new  subsection  (d)  to  5 
U.S.C.  557.  Subsection  (d)  provided  that  in  any  agency  proceeding 
subject  to  5  U.S.C.  557(a),  except  as  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law — 

(1)  no  interested  person  outside  the  agency  shall  make  or 
knowingly  cause  to  be  made  to  any  member  of  the  body  com- 
prising the  agency,  administrative  law  judge,  or  other  employee 
who  is  or  may  reasonably  be  expected  to  be  involved  in  the 
decisional  process  of  the  proceeding,  an  ex  parte  communication 
relevant  to  the  merits  of  the  proceeding; 

(2)  no  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  the  proceeding 
shall  make  or  knowingly  cause  to  be  made  to  an  interested  person 
outside  the  agency  an  ex  parte  communication  relevant  to  the 
merits  of  the  proceeding; 

(3)  a  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  such  proceed- 
ing who  receives,  or  who  makes,  a  communication  in  violation  of 
subsection  (d),  shall  place  on  the  public  record  of  the  proceeding: 

(A)  written  communications  transmitted  in  violation  of 
subsection  (d) ; 

(B)  memorandums  stating  the  substance  of  all  oral 
communications  occurring  in  violation  of  subsection  (d) ;  and 

(C)  responses  to  the  materials  described  in  the  two 
preceding  paragraphs; 

(4)  upon  receipt  of  a  communication  knowingly  made  by  a 
party,  or  which  was  knowingly  caused  to  be  made  by  a  party  in 
violation  of  subsection  (d),  the  agency,  administrative  law  judge, 
or  other  employee  presiding  at  the  hearing  may,  to  the  extent 
consistent  with  the  interests  of  justice  and  the  policy  of  the 
underlying  statutes,  require  the  person  or  party  to  show  cause 
why  his  claim  or  interest  in  the  proceeding  should  not  be  dis- 
missed, denied,  disregarded,  or  otherwise  adversely  affected  by 
virtue  of  such  violation; 

(5)  the  prohibitions  of  subsection  (d)  shall  apply  at  such  time 
as  the  agency  might  designate,  but  in  no  case  later  than  the  time 
at  which  a  proceeding  is  noticed  for  hearing  unless  the  person 
responsible  for  the  communication  has  knowledge  that  it  will  be 
noticed,  in  which  case  the  prohibitions  shall  apply  at  the  time  of 
his  acquisition  of  such  knowledge. 

Section  6(a)  of  the  Senate  bill  provided  that  the  act  does  not 
authorize  any  information  to  be  withheld  from  Congress. 
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House  amendment 

Section  4(a)  of  the  House  amendment  added  a  new  subsection  (d) 
to  5  U.S.C.  557.  Subsection  (d)  provided  that  in  any  agency  proceeding 
subject  to  5  U.S.C.  557(a),  except  as  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law — 

(1)  no  interested  person  outside  the  agency  shall  make  or  cause 
to  be  made  to  any  member  of  the  body  comprising  the  agency, 
administrative  law  judge,  or  other  employee  who  is  or  may 
reasonably  be  expected  to  be  involved  in  the  decisional  process  of 
the  proceeding,  an  ex  parte  communication  relative  to  the  merits 
of  the  proceeding; 

(2)  no  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be,  involved  in  the  decisional  process  of  the  proceed- 
ing, may  make  or  cause  to  be  made  to  any  interested  person 
outside  the  agency  an  ex  parte  communication  relative  to  the 
merits  of  the  proceeding; 

(3)  a  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  such  proceed- 
ing who  receives,  or  who  makes  or  caused  to  be  made,  a  com- 
munication prohibited  by  subsection  (d)  shall  place  on  the  public 
record  of  the  proceedings: 

(A)  all  such  written  communications; 

(B)  memoranda  stating  the  substance  of  all  such  oral 
communications;  and 

(C)  all  written  responses,  and  memoranda  stating  the  sub- 
stance of  all  oral  responses,  to  the  materials  described  in  the 
two  preceding  paragraphs; 

(4)  in  the  event  of  a  communication  prohibited  by  this  sub- 
section and  made  or  caused  to  be  made  by  a  party  or  interested 
person,  the  agency,  administrative  law  judge,  or  other  employee 
presiding  at  the  hearing  may,  to  the  extent  consistent  with  the 
interests  of  justice  and  the  policy  of  the  underlying  statutes, 
require  the  person  or  party  to  show  cause  why  his  claim  or  interest 
in  the  proceeding  should  not  be  dismissed,  denied,  disregarded, 
or  otherwise  adversely  affected  on  account  of  such  violation;  and 

(5)  the  prohibitions  of  subsection  (d)  shall  apply  beginning  at 
such  time  as  the  agency  may  designate,  but  in  no  case  later  than 
the  time  at  which  a  proceeding  is  noticed  for  hearing  unless  the 
person  responsible  for  the  communication  has  knowledge  that 
it  would  be  noticed,  in  which  case  the  prohibitions  shall  apply 
beginning  at  the  time  of  his  acquisition  of  such  knowledge. 

Subsection  (d)(2),  as  added  by  the  House  amendment,  provided 
that  subsection  (d)  does  not  constitute  authority  to  withhold  in- 
formation from  Congress. 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  Senate  bill,  except  as 
follows: 

1.  The  requirement  of  placing  material  on  the  public  record 
applies  to  an  agency  decisionmaking  official  who  knowingly 
causes  an  ex  parte  communication  to  be  made,  as  well  as  to  one 
who  receives  or  makes  such  a  communication. 

2.  The  conference  substitute  clarifies  the  time  at  which  the 
prohibition  on  ex  parte  communication^  begins  to  apply. 
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3.  The  provision  that  subsection  (d)  is  not  authority  to  with- 
hold information  from  Congress  is  included  in  the  subsection  as 
paragraph  (2). 

4.  Although  the  conference  substitute  does  not  contain  express 
provision  for  sanctions  against  an  interested  person  (who  is  not 
a  party)  who  makes  a  prohibited  communication,  the  conferees 
intend  that  such  ja  person  be  subject  to  all  sanctions  provided 
in  the  bill  if  he  later  becomes  a  party  to  the  proceeding. 

The  word  "relevant"  is  not  used  in  the  strict  evidentiary  sense,  but 
is  intended  to  apply  to  communications  bearing  on  the  merits  or 
affecting  the  merits. 

DEFINITION  OF  "EX  PARTE  COMMUNICATION" 

Senate  bill 

Section  5(b)  of  the  Senate  bill  defined  an  ex  parte  communication 
as  an  oral  or  written  communication  not  on  the  public  record  with 
respect  to  which  reasonable  prior  notice  to  all  parties  is  not  given. 

House  amendment 

Section  4(b)  of  the  House  amendment  defined  an  ex  parte  com- 
munication as  an  oral  or  written  communication  not  on  the  public 
record  with  respect  to  which  reasonable  prior  notice  to  all  parties 
is  not  given.  The  definition  expressly  excluded  requests  for  information 
on  or  status  reports  relative  to  any  matter  or  proceeding  covered  by 
subchapter  II  of  chapter  5  of  title  5,  United  States  Code. 

Conference  substitute 

The  conference  substitute  defines  an  ex  parte  communication  as  an 
oral  or  written  communication  not  on  the  public  record  with  respect 
to  which  reasonable  prior  notice  to  all  parties  is  not  given.  The  defini- 
tion contained  in  the  conference  substitute  expressly  excludes  requests 
for  status  reports  on  any  matter  or  proceeding  covered  by  subchapter 
II  of  chapter  5  of  title  5,  United  States  Code. 

The  conferees  wish  to  note  the  fact  that  this  provision  and  the 
ex  parte  provisions  of  new  section  557(d)  (as  added  by  this  act)  in 
no  way  prohibit — 

1.  any  communication  with  an  agency  decisionmaking  official 
if  not  involving  a  formal  adjudicatory  proceeding  (and  a  few 
formal  rulemaking  proceedings) ;  or 

2.  any  communication  with  a  decisionmaking  official  is  not 
relevant  to  the  merits  of  a  covered  proceeding;  or 

3.  any  communication  with  a  decisionmaking  official  in  any 
proceeding  at  any  time  if  it  involves  only  a  request  for  the  status 
of  the  proceeding  and  is  not  intended  to  affect  the  merits;  or 

4.  any  communication  at  any  time  with  an  agency  official  not 
involved  in  the  decisional  process. 

SANCTIONS 

Senate  bill 

Section  5(c)  of  the  Senate  bill  amended  5  U.S.C.  556(d)  to  permit  an 
agency,  to  the  extent  consistent  with  the  interests  of  justice  and  the 
policy  of  the  underlying  statutes  administered  by  the  agency,  to  con- 
sider a  violation  of  5  U.S.C.  557(d),  as  added  by  this  act,  sufficient 
grounds  for  a  decision  on  the  merits  adverse  to  a  party  who  has 
knowingly  committed  or  caused  the  violation. 
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House  amendment 

Section  4(c)  of  the  House  amendment  amended  5  U.S.C.  556(d)  to 
permit  an  agency,  to  the  extent  consistent  with  the  interests  of  justice 
and  the  policy  of  the  underlying  statutes  administered  by  the  agency, 
to  consider  a  violation  of  5  U.S.C.  557(d),  as  added  by  this  act,  suffi- 
cient grounds  for  a  decision  on  the  merits  adverse  to  a  person  or  party 
who  has  committed  or  caused  the  violation. 

Conference  substitute 

The  conference  substitute  is  the  same  as  the  Senate  bill. 

Conforming  Amendment  and  Effective  Dates 
u.s.  postal  service 

Senate  bill 

No  comparable  provision. 
House  amendment 

Section  5(a)  of  the  House  amendment  amended  39  U.S.C.  410(b)(1) 
to  make  clear  the  fact  that  new  section  552b  and  the  Privacy  Act  of 
1974  (5  U.S.C.  552a)  apply  to  the  United  States  Postal  Service. 

Conference  substitute 
The  conference  substitute  is  the  same  as  the  House  amendment. 

EFFECTIVE  DATES 

The  Senate  bill,  the  House  amendment,  and  the  conference  sub- 
stitute all  provide  that  this  act  shall  take  effect  180  days  after  the 
date  of  its  enactment,  except  that  the  provision  requiring  the  promul- 
gation of  agency  regulations  to  implement  the  open  meeting  provisions 
(new  section  552b(g)),  as  contained  in  the  conference  substitute,  shall 
take  effect  upon  enactment. 

Abe  Ribicoff. 

Edmund  S.  Muskie, 

Lee  Metcalf, 

Lawton  Chiles, 

Q  H.  Percy, 

J.  Javits, 

W.  V.  Roth,  Jr., 

Managers  on  the  Part  of  the  Senate. 
Jack  Brooks, 
John  E.  Moss, 
Dante  B.  Fascell, 
John  Conyers, 
Bella  S.  Abzug, 
Walter  Flowers, 
George  E.  Panielsox, 
Barbara  Jordan, 
R.  L.  Mazzolt, 
EpwARD  W.  Patterson. 
Frank  Horton, 
Paul  N.  McCloskey,  Jr., 
Carlos  J.  Moorhead, 
Thomas  N*.  Kindness, 

Managers  on.  the  Part  of  the  House. 
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[From  the  Congressional  Record — House,  Aug.  31,  197G] 

(H  9258-H  9262) 
Conference  Report  on  S.  5,  Government  in  the  Sunshine  Act 

Mr!  Brooks.  Mr.  Speaker,  I  call  up  the  conference  report  on  the 
Senate  bill  (S.  5)  *  to  provide  that  meetings  of  Government  agencies 
shall  be  open  to  tne  public  and  for  other  purposes,  and  ask  unanimous 
consent  that  the  statement  of  the  managers  be  read  in  lieu  of  the  report. 

The  Clerk  read  the  title  of  the  Senate  bill. 

The  Speaker.  Is  there  objection  to  the  request  of  the  gentleman  from 
Texas  I 

There  was  no  objection. 

The  Clerk  read  the  statement. 

(For  conference  report  and  statement  see  proceedings  of  the  House 
of  August  26,  1976.) 

Mr.  Brooks  (during  the  reading).  Mr.  Speaker,  I  ask  unanimous 
consent  that  further  reading  of  the  statement  be  dispensed  with. 

The  Speaker.  Is  there  objection  to  the  request  of  the  gentleman  from 
Texas? 

There  was  no  objection. 

The  Speaker.  The  gentleman  from  Texas  (Mr.  Brooks)  is  recog- 
nized for  30  minutes. 

Is  the  gentleman  going  to  take  time? 

Mr.  Brooks.  Mr.  Speaker,  I  will  ask  permission  to  revise  and  extend 
my  remarks. 

general  leave 

Mr.  Speaker,  I  ask  unanimous  consent  that  all  Members  may  have  5 
legislative  days  in  which  to  revise  and  extend  their  remarks  on  the  con- 
ference report  under  consideration. 

The  Speaker.  Is  there  objection  to  the  request  of  the  gentleman  from 
Texas? 

There  was  no  objection. 

Mr.  Horton.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  Brooks.  Certainly,  I  am  delighted  to  yield  to  the  ranking  Re- 
publican member  of  the  committee. 

Mr.  Horton.  Mr.  Speaker,  I  think  it  would  be  in  order  if  the  chair- 
man of  the  committee  would  explain  to  the  House  the  action  of  the 
conferees  on  this  bill.  This  is  a  rather  important  bill.  It  did  carry  by 
a  large  margin  in  the  House. 

We  have  concluded  the  conference,  and  we  have  concluded  the  con- 
ference report.  There  were  some  difficulties  because  of  amendments 
that  were  adopted  on  the  floor,  but  for  practical  purposes  the  con- 
ferees have  agreed.  There  were  diverse  views  during  the  conference, 
but  those  were  reconciled. 

Mr.  Speaker,  I  personally  support  the  conference  report  and  urge 
its  adoption,  but  I  thought  perhaps  the  chairman  of  the  committee 
could  explain  briefly  what  the  conference  report  does. 

Mr.  Brooks.  Mr.  Speaker,  the  conference  report  resolves  the  differ- 
ences between  the  House  and  the  Senate.  I  am  delighted  that  the  gen- 
tleman has  joined  with  me  in  supporting  the  conference  report.  We 


•See  p.  783. 


814 


worked  all  day  on  it,  and  the  conferees  have  agreed.  I  was  very  pleased 
to  have  the  gentleman's  help. 

Mr.  Horton.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  Brooks.  I  yield  to  the  gentleman  from  New  York. 

Mr.  Horton.  Mr.  Speaker,  if  I  may  explain  the  bill  briefly,  what  this 
is  is  the  bill  which  we  had  a  couple  of  weeks  ago  to  provide  for  open 
meetings  of  legal  bodies  wThich,  for  all  practical  purposes,  are  those 
bodies  headed  by  two  or  more  individuals  of  the  regulatory  agencies. 

We  did  have  some  difficulties  with  definitions  of  "meetings"  and  the 
requirement  of  transcripts. 

This  matter  was  referred  to  the  Committee  on  the  Judiciary  se- 
quentially from  the  Committee  on  Government  Operations,  and  we 
did  have  a  large  vote  on  the  floor  after  the  amendments  were  adopted. 
Those  amendments  had  to  do  with  meetings  and  transcripts.  The  con- 
ferees reconciled  those  differences  betwTeen  the  Senate  and  the  House 
on  those  matters;  and  for  all  practical  purposes,  the  amendments 
that  were  suggested  by  the  Committee  on  the  Judiciary  were  adopted 
by  the  conferees. 

Mr.  Speaker,  as  I  have  indicated,  I  think  it  is  a  good  conference 
report  and  I  urge  its  adoption. 

Mr.  Brooks.  Mr.  Speaker,  I  thank  my  friend,  the  gentleman  from 
New  York  (Mr.  Horton),  for  a  splendid  explanation. 

(Mr.  Brooks  asked  and  was  given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  Brooks.  Mr.  Speaker,  the  Government  in  the  Sunshine  Act 
passed  both  the  Senate  and  the  House  by  overwhelming  margins. 

On  August  3,  1976,  the  House  and  Senate  conferees  met  to  work 
out  the  differences  in  the  two  versions.  After  long  hours  of  work, 
agreement  was  reached  and  on  August  26  the  conference  report  was 
filed  in  the  House  with  the  signatures  of  all  House  and  Senate 
conferees. 

I  would  like  to  mention  the  major  aspects  of  this  report.  There  was 
a  major  disagreement  between  the  House  and  Senate  on  the  definition 
of  "meeting"  as  used  in  the  bill.  The  compromise  was  worked  out,  the 
definition  of  "meeting"  now  reads  "the  deliberations  of  at  least  the 
number  of  individual  agency  members  required  to  take  action  on  be- 
half of  the  agency  where  such  deliberations  determine  or  result  in 
the  joint  conduct  or  disposition  of  official  agency  business,  but  does 
not  include  deliberations  required  or  permitted  by  subsections  (d) 
and  (e)."  The  conferees  recommend  this  language  as  a  reasonable 
compromise. 

The  second  major  area  of  disagreement  between  the  Senate  and  the 
House  versions  was  the  Senate  requirement  of  a  verbatim  transcript 
of  each  meeting  closed  to  the  public  under  this  bill.  The  House  version 
required  thai  written  minutes  be  kept  of  closed  meetings.  The  com- 
promise would  have  an  agency  make  a  verbatim  transcript  or  elec- 
tronic, recording  of  each  meeting  dosed  to  the  public  unless  the  meet- 
ing were  closed  under  the  following  three  exemptions:  First,  meetings 
to  discuss  regulation  of  financial  institutions;  second,  meetings  in 
which  the  information  discussed  might  lead  to  financial  speculation; 
and  third,  meetings  dealing  with  adjudicatory  proceedings  or  civil 
actions.  If  the  meeting  falls  within  one  of  these  three  exemptions,  the 
agency  may  choose  to  make  eit  her  a  transcript,  an  elect  ionic  record- 
ing, or  Pull  and  complete  minutes. 
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Other  issues  dealt  with  by  the  conference  are  discussed  in  the  con- 
ference report.  I  feel  that  the  conferees,  in  this  report,  have  come  up 
with  a  measure  which  both  the  Senate  and  the  House  can  and  should 
accept.  Along  with  the  other  L3  House  conferees.  I  recommend  this 
report  to  the  House  and  urge  its  immediate  passage  so  that  the  goal  of 
Government  in  the  sunshine  can  be  reached. 

Ms.  AjBZUG.  Mr.  Speaker,  as  the  primary  sponsor  of  the  House  ver- 
sion of  the  Government  in  the  Sunshine  bill  (H.R.  11656)  I  am 
pleased  and  proud  to  rise  in  support  of  this  conference  report. 

My  subcommittee,  the  Subcommittee  on  Government  Information 
and  Individual  Rights,  the  subcommittee  ably  chaired  by  the  gentle- 
man from  Alabama  (Mr.  Flowers),  and  our  full  committees,  headed 
by  Chairman  Jack  Brooks  and  Chairman  Peter  Rodino,  have  put 
an  enormous  amount  of  time  and  effort  into  this  legislation,  and  I 
believe  that  it  heralds  a  new  day  in  relationships  between  the  Federal 
regulatory  agencies  and  the  public. 

The  Government  in  the  Sunshine  Act  will,  for  the  first  time  in  our 
history,  require  most  of  the  Federal  regulatory  agencies  to  open  their 
meetings  to  the  public.  Part  of  the  disenchantment  with  the  Federal 
Government  has  been  the  feeling  of  citizens  that  it  does  its  work 
behind  closed  doors  and  in  concert  with  special  interests.  This  bill, 
which  limits  ex  parte  communications  between  regulated  industries 
and  agency  commissioners  in  addition  to  opening  agency  meetings, 
will  permit  citizens  to  see  for  themselves  whether  the  agencies  are  act- 
ing in  the  public  interest. 

MAJOR  POINTS  OF  THE  BILL 

Some  of  the  bill's  major  points  are  : 

First,  all  meetings  of  a  quorum  of  an  agency's  commissioners  that 
determine  or  result  in  the  conduct  or  disposition  of  agency  business 
must  be  open  unless  they  come  within  one  of  the  bill's  io  specific 
exemptions ; 

Second,  even  if  the  subject  matter  of  the  discussion  comes  within 
one  of  the  exemptions,  it  must  be  an  open  discussion  if  the  public 
interest  so  requires,  and  the  agency  has  the  burden  of  justifying  a 
decision  to  close  a  meeting ; 

Third,  the  agency  must  publicly  announce,  at  least  one  week  in  ad- 
vance of  a  meeting — except  in  emergencies — the  time,  place,  and  sub- 
ject matter  of  the  meeting,  whether  it  is  open  or  closed,  and  the  name 
and  phone  number  of  an  agency  official  who  will  respond  to  the  pub- 
lic's questions  about  the  meeting; 

Fourth,  the  agency  must  keep  a  transcript  or  electronic  recording 
of  each  closed  meeting.  For  meetings  discussing  bank  condition  re- 
ports, or  information  whose  premature  disclosure  may  lead  to  financial 
speculation,  or  the  agency's  involvement  in  an  adjudicatory  proceed- 
ing or  civil  aetion.  minutes  may  be  kept  instead.  All  portions  of  the 
transcript,  transcription,  or  minutes  that  turn  out  not  to  contain 
exempt  material  must  be  released  to  the  public  after  the  meeting ; 

Fifth,  any  person  may  challenge  in  court  the  closing  of  a  meeting  or 
the  withholding  of  information  under  the  Sunshine  Act.  The  court 
may  enjoin  further  violations  of  the  act  by  the  agency,  or  order  the 
disclosure  of  any  nonexempt  material  in  the  transcript,  transcription, 
or  minutes,  or  grant  other  appropriate  relief.  Attorney's  fees  may  be 
awarded  in  appropriate  instances ;  and 
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Sixth,  persons  interested  in  the  outcome  of  adjudicatory  proceed- 
ings— and  some  rulemaking  proceedings — before  administrative  agen- 
cies will  be  prohibited  from  communicating  with  agency  commis- 
sioners or  other  agency  decisionmaking  personnel  unless  the  commu- 
nications are  placed  upon  the  public  record  or  all  other  parties  to  the 
proceeding  have  adequate  advance  notice  that  they  will  be  made.  A 
party  violating  this  prohibition  could  be  the  subject  of  sanctions  up 
to  and  including  loss  of  the  proceeding  on  the  merits. 

CONFERENCE  COMPROMISES 

Thomas  Jefferson  wrote  that — 

At  free  conferences  the  managers  discuss,  viva  voce  and  freely,  and  inter- 
change propositions  for  such  modifications  as  may  be  made  in  a  parliamentary 
way.  and  may  bring  the  sense  of  the  two  Houses  together.  Jefferson's  Manual  of 
Parliamentary  Procedure,  section  539. 

The  conference  on  this  bill  was  no  exception,  and  all  21  conferees 
worked  long  and  hard  to  arrive  at  reasonable  compromises  of  the  dif- 
ferences between  our  version  of  the  bill  and  the  version  that  passed  the 
other  body  last  November.  All  21  of  us  have  signed  this  conference 
report. 

We  adopted  the  Senate's  basic  definition  of  what  constitutes  a  meet- 
ing, but  clarified  the  definition  as  one  applying  to  deliberations  that 
"determine  or  result  in"  the  conduct  or  disposition  of  agency  business, 
rather  than  deliberations  that  "concern"  agency  business. 

With  respect  to  the  third  exemption  from  the  open  meeting  require- 
ments— the  exemption  that  incorporates  other  disclosure  statues  by 
reference — we  agreed  upon  the  basic  House  position,  clarified  to 
include  statutes  lacking  specific  criteria  only  if  their  withholding 
requirement  is  absolute  and  without  exception.  I  have  been  asked 
whether  50  U.S.C.  403g,  a  statute  relating  to  CIA  exemption  from 
laws  such  as  the  Sunshine  Act  and  the  Freedom  of  Information  Act, 
comes  within  the  third  exemption  as  recommended  by  the  conference. 
I  have  examined  section  403g  and  believe  that  it  does  come  within  the 
exemption. 

On  the  issue  of  transcripts  as  opposed  to  minutes  of  closed  meetings, 
the  Senate  had  opted  for  the  former  and  the  House  for  the  latter.  The 
conference  compromise  requires  transcripts  or  electronic  recordings 
for  closed  meetings  as  a  general  rule.  In  the  case  of  meetings  dealing 
with  bank  condition  information,  or  information  whose  premature 
disclosure  might  lead  to  financial  speculation,  or  dealing  with  agency 
participation  in  adjudicatory  proceedings  or  civil  actions,  the  agency 
is  afforded  the  option  of  keeping  minutes  instead. 

On  the  question  of  venue,  we  have  recommended  the  House  provi- 
sion, which  permits  actions  under  the  Sunshine  Act  to  be  brought 
under  the  Sunshine  Act  to  be  brought  where  the  agency  has  its  head- 
quarters, where  the  meeting  in  question  is  held,  or  here  in  the  District 
of  Columbia.  As  provided  in  5  U.S.C.  552b(k),  as  enacted  by  this  bill, 
venue  in  actions  pursuant  to  the  Freedom  of  Information  Act  con- 
tinues to  be  the  plaintiff's  residence  or  place  of  business,  the  location 
of  the  records  of  business,  the  location  of  the  records  in  question,  or 
the  District  of  Columbia. 

The  conferees  have  recommended  that  the  House  accept  what  is 
in  essence  Senate  language  regarding  judicial  review  of  agency  pro- 
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ceedings  on  the  merits.  When  a  court  is  reviewing  substantive  agency 
action  on  the  merits,  it  is  authorized  to  review  Sunshine  Act  violations 
as  well  and  to  afford  such  relief  as  it  deems  appropriate.  While  this 
provision  permits  a  court  to  overturn  substantive  agency  action  be- 
cause of  a  violation  of  the  Sunshine  Act,  such  drastic  relief  should  be 
awarded  only  where  the  violation  is  of  a  serious  nature. 

Finally,  the  conferees  have  recommended  deletion  of  the  Senate 
provision  making  agency  members  liable  for  attorney's  fees  where 
they  are  found  to  have  intentionally  and  repeatedly  violated  the 
act.  This  is  a  provision  that  I  would  have  preferred  to  see  retained 
in  the  bill,  and  I  expect  to  see  it  included  in  future  amendments  to 
this  act  if  agency  members  abuse  their  trust  in  the  area  of  open 
meetings. 

Before  concluding,  I  would  like  to  observe  that  in  the  past  day 
or  so,  I  have  received  another  of  the  weighty  missives  that  have  arrived 
regularly  from  the  Federal  Trade  Commission  during  the  last  year. 
The  essence  of  this  letter  seems  to  be  a  request  for  congressional 
approval  of  an  approach  to  this  legislation  that  has  been  rejected 
from  the  start;  namely,  the  idea  of  establishing  "functional  cate- 
gories" of  agency  business  and  permitting  blanket  closing  of  any 
discussion  of  business  said  by  an  agency  to  fall  within  one  of  these 
general  categories. 

That  is  not  what  this  legislation  provides.  Under  this  bill,  each 
item  of  business  must  be  examined  individually  to  ascertain  whether 
it  comes  within  an  exemption.  Further,  even  if  a  piece  of  information 
does  fall  within  an  exemption,  the  agency  is  bound  to  keep  the 
meeting  open  if  the  public  interest  so  requires. 

I  appreciate  what  may  be  an  honestly  felt  need  on  the  part  of 
the  FTC  to  have  us  explain  exactly  how  each  general  category  of 
its  business  should  be  treated,  but  under  this  act,  neither  we  nor  they 
can  do  that.  The  mere  fact  that  a  discussion  falls  into  one  or  another 
general  category  does  not  guarantee  its  classification  under  this  bill. 
Each  item — and  not  merely  each  general  category — must  be  considered 
on  its  own  merits.  If  it  is  found  that  a  given  item  comes  within  one 
or  more  of  the  exemptions  and  also  that  disclosure  of  the  item  would 
not  be  in  the  public  interest,  then  the  consideration  of  the  item  may 
be  closed. 

COXOLUSIOX 

I  strongly  believe  that  the  bill  will  ably  carry  out  its  purpose — 
to  provide  the  public  with  the  fullest  practicable  information  regard- 
ing the  decisionmaking  processes  of  our  Government,  while  pro- 
tecting the  rights  of  individuals  and  the  ability  of  the  Government 
to  carry  out  its  responsibilities.  I  fully  expect  that  we  in  the  Con- 
gress, and  the  public  at  large,  will  be  vigorous  in  insisting  upon  the 
strict  enforcement  of  the  basic  presumption  of  openness  which  is  the 
keystone  of  this  bill. 

T  urge  adoption  of  the  conference  report.. 

Mr.  Hortox.  Mr.  Speaker,  I  rise  in  support  of  the  conference 
report  on  S.  5,  the  Government  in  the  Sunshine  Act.  The  conference 
report  represents  the  work  of  the  House  and  Senate  in  resolving 
many  of  the  differences. 

Definitions  of  meetings,  minutes,  and  verbatim  transcripts  have 
been  developed  which  should  meet  the  dual  requirements  of  the  public's 
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right  to  know  and  those  legitimate  occasions  when  a  meeting  must 

be  closed. 

The  bill  applies  to  all  Federal  agencies  composed  of  two  or  more 
people.  It  requires  all  meetings  of  these  boards,  commissions,  and  so 
forth,  to  be  open  to  the  public  except  where  the  subject  matter  of 
the  meetings  falls  under  one  of  10  categories  of  exemptions.  The  ex- 
emptions essentially  parallel  the  Freedom  of  Information  Act  which 
protects  national  security,  information,  trade  secrets,  and  other  sensi- 
tive categories  of  Government  documents  from  publication. 

It  is  important,  I  believe,  that  this  bill  receive  prompt  approval 
by  the  President.  The  public's  access  to  the  deliberations  of  Govern- 
ment agencies  which  regulate  their  lives  is  essential  in  a  free  society. 

At  the  same  time.  I  hope  the  Congress  will  not  hesitate  to  examine 
the  implementation  of  this  legislation  after  there  has  been  ample 
time  to  test  its  impact.  All  too  frequently,  we  have  adopted  legisla- 
tive requirements  for  executive  agencies  which  become  overburdened 
with  regulations  which  destroy  the  intent  and  the  purpose  of  the 
act.  Government  in  the  Sunshine  deserves  a  better  fate. 

I  urge  adoption  of  the  conference  report  on  S.  5. 

Mr.  Fascell.  Mr.  Speaker.  I  rise  in  support  of  the  conference  report 
on  S.  5,  the  Government  in  the  Sunshine  bill,  and  urge  that  it  be 
adopted. 

The  bill  is  in  the  same  form  substantially  as  it  passed  the  House 
by  an  overwhelming  margin.  Two  important  amendments  were  made 
in  the  House-Senate  conference  committee — 

On  the  issue  of  the  definition  of  a  "meeting",  the  conference  report 
accepts  the  Senate  wording  except  that  deliberations  would  have  to 
"determine  or  result  in''  the  joint  conduct  or  disposition  of  agency 
business,  rather  than  merely  "concern"  such  activities.  This  language 
is  intended  to  permit  casual  discussions  between  agency  members  that 
might  invoke  the  bill's  requirements  under  the  less  formal  "concern" 
standard.  At  the  same  time,  the  conference  report  includes  telephone 
conference  calls  under  the  definition  of  a  "meeting"  if  they  involve 
the  required  number  of  agency  members  and  otherwise  meet  the 
definition. 

On  the  issue  of  requiring  transcripts  to  be  kept  of  agency  meetings, 
the  conference  report  moves  in  the  direction  of  an  amendment  accepted 
on  the  House  floor  by  permitting  the  Federal  Reserve  Board  and  other 
agencies  involved  in  the  regulation  of  financial  institutions  to  exempt 
sensitive  meetings  from  the  transcript  requirement.  In  such  cases, 
only  minutes  would  be  required. 

The  conference  report  resolves  the  other  minor  differences  between 
the  House  and  Senate  bills  in  a  manner  which  I  feel  is  in  keeping 
with  the  basic  purposes  of  the  legislation. 

A-  the  principal  House  sponsor  of  this  important  measure,  I  fully 
support  the  conference  bill  and  recommend  its  adoption.  It  will  pro- 
vide Ml  effective  vet  fair  mechanism  for  assuring  that  the  deliberations 
of  our  Federal  Government  agencies  are  open  to  public  observation. 

The  bill  incorporates  adequate  safeguards  for  assuring  that  mat- 
ters which  must  be  taken  up  in  closed  session  in  the  public  interest 
may  receive  this  protection.  Our  agencies  will  be  able  to  carry  out 
their  functions  and  duties  in  an  efficient  way,  while  the  public  will 
have  greater  confidence  in  the  integrity  of  the  decisionmaking  process. 

It  is  difficult  to  legislate  ethics  in  a  system  as  widespread  and 
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diverse  as  our  network  of  regulatory  agencies,  boards,  and  commis- 
sions. Basic  standards  can  be  written  into  statutory  law,  but  this 
could  not  cover  the  infinite  number  of  situations  which  might  arise 
over  a  period  of  years  among  the  50  or  so  agencies  affected  by  the 
bill.  By  permitting  the  public  to  attend  meetings,  however,  our  people 
can  decide  for  themselves  when  questions  arise  as  to  the  propriety 
of  decisions,  or  actions  by  agency  members. 

Congress  has  already  applied  the  sunshine  principle  to  its  own 
meetings.  We  have  found  that  it  is  a  fine  prescription  for  the  healthy 
and  proper  conduct  of  public  business. 

The  same  will  be  true  of  the  agencies  affected  by  S.  5,  the  adop- 
tion of  which  I  strongly  recommend. 

Mr.  Moorhead  of  California.  Mr.  Speaker,  I  support  the  Govern- 
ment in  the  Sunshine  legislation  for  two  reasons.  First,  I  firmly  believe 
that  in  most  instances  that  the  American  public  has  a  right  to  know 
how  its  Government  decides  important  policy  questions.  Second,  I 
also  believe  that  increased  public  scrutiny  of  the  administrative  process 
can  mean  that  an  arbitrary  and  often  unrepresentative  bureaucracy 
will  become  more  sensitive  to  the  people  that  they  are  paid  to  serve. 

However,  at  the  same  time,  my  endorsement  of  S.  5.  as  it  comes  from 
the  conference  committee,  is  not  without  certain  reservations.  The  bill 
contains  an  ambiguous  and  potentially  troublesome  definition  of 
"meeting.''  The  compromise  on  the  verbatim  transcript  requirement  is. 
in  effect,  no  compromise  at  all.  And,  finally,  the  bill  still  recognizes 
the  right  of  "any  person"  to  sue  to  enforce  the  provisions  of  a  Sun- 
shine law,  a  provision  which  I  have  viewed  all  along  as  being  most 
ill-advised. 

No  one  wants  to  be  recorded  against  "Sunshine."  I  understand  that 
and  recognize  the  political  realities.  Furthermore,  on  balance,  I  think 
it  can  be  said  that  this  is  needed  legislation.  But  in  fairness  to  both  my 
constituents  and  my  colleagues,  I  could  not  cast  an  "ayev  vote  without 
expressing  some  reluctance. 

Mr.  Kindness.  Mr.  Speaker,  since  I  was,  at  best,  a  reluctant  signa- 
tory to  the  conference  report,  I  wanted  to  take  this  opportunity  to 
share  some  brief  observations  with  the  membership  of  this  House. 

When  the  government  in  the  sunshine  legislation  was  debated  on 
July  28,  I  expressed  an  ambivalent  attitude  about  its  value.  Unfor- 
tunately, nothing  occurred  during  the  House-Senate  conference  on  S.  5 
to  relieve  me  of  my  fears  or  misgivings. 

It  should  be  recalled  when  the  House  considered  its  version  of  the 
government  in  the  sunshine  bill  (H.R.  11656).  it  approved  two  very 
important  amendments  offered  by  the  gentleman  from  New  York 
(Mr.  Hortox).  The  first  resulted  in  a  revised  definition  of  "meeting/' 
so  as  to  make  it  more  specific  and  to  make  it  clear  we  were  not  intending 
to  cover  mere  chance  meetings  or  social  gatherings.  A  second  amend- 
ment deleted  the  sweeping  and  onerous  verbatim  transcript  require- 
ment from  the  bill.  Neither  of  these  key  amendments  survived  the 
deliberations  of  the  conference. 

So,  what  we  are  left  with  is  a  bill  that  has  some  very  good  provisions 
and  some  very  bad  ones.  The  government  in  the  sunshine  legislation 
recognizes,  and  rightly  so,  that  the  meetings  and  deliberations  of  Fed- 
eral agencies  should  be  open  to  public  scrutiny.  The  other  side  of  it  is 
that  certain  governmental  functions  owe  their  very  success  to  some- 
thing less  than  total  sunshine.  S.  5  does  not  always  recognize  this 
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distinction.  The  section  on  verbatim  transcripts  purports  to  exempt 
from  its  requirements  those  agencies,  such  as  the  Federal  Reserve 
Board  and  SEC,  that  deal  with  sensitive  economic  matters.  But,  as 
an  alternative  they  are  still  made  subject  to  such  detailed  "minute  re- 
quirements,'' that  one  is  hard  pressed  to  see  any  advantage. 

For  many  Government  agencies,  compliance  with  this  statute  will 
be  time  consuming  and  counterproductive.  As  it  comes  from  the  con- 
ference committee,  S.  5  may  well  represent  the  final  triumph  of  proce- 
dure over  substance.  Like  its  philosophical  predecessor,  this  legislation 
is  based  on  a  valid  principle  but  its  implementation  might  well  result 
in  some  negative  "surprises." 

Mr.  Brooks.  Mr.  Speaker,  I  move  the  previous  question  on  the 
conference  report. 

The  previous  question  was  ordered. 

The  Speaker.  The  question  is  on  the  conference  report. 

Mr.  Lloyd  of  California.  Mr.  Speaker,  I  object  to  the  vote  on  the 
ground  that  a  quorum  is  not  present  and  make  the  point  of  order  that 
a  quorum  is  not  present. 

The  Speaker.  Evidently  a  quorum  is  not  present. 

The  Sergeant  at  Arms  wTill  notify  absent  Members. 

The  vote  was  taken  by  electronic  device,  and  there  were — yeas  384, 
nays  0,  not  voting  47,  as  follows : 


[Roll  No.  677] 
YEAS— 384 


Abdnor 

Brademas 

Cornell 

Adams 

Breaux 

Cotter 

Addabbo 

Breckinridge 

Coughlin 

Alexander 

Brinkley 

Crane 

Allen 

Brodhead 

D' Amours 

Ambro 

Brooks 

Daniel,  Dan 

Anderson,  Calif. 

Brooin  field 

Daniel,  R.  W. 

Anderson,  111. 

Brown,  Calif. 

Daniels,  N.J. 

Andrews,  N.C. 

Brown,  Mich. 

Danielson 

Andrews,  N.  Dak. 

Brown,  Ohio 

Davis 

Annunzio 

Buchanan 

Delaney 

Arclier 

Burgener 

Dellums 

Armstrong 

Burke,  Calif. 

Dent 

Ash brook 

Burke,  Fla. 

Derrick 

A&pin 

Burke,  Mass. 

Derwinski 

Au(  Join 

Burleson,  Tex. 

Devine 

Bafalis 

Burlison,  Mo. 

Dickinson 

Bald  us 

Burton,  John 

Diggs 

Baucus 

Burton,  Phillip 

Dingell 

Hau  man 

Butler 

Dodd 

Heard,  R.I. 

Byron 

Downey,  N.Y. 

Beard,  Tenn. 

Carney 

Downing,  Va. 

Bedell 

Can- 

Drinan 

Hell 

Carter 

Duncan,  Oreg. 

Bennett 

Chisholm 

Duncan,  Tenn. 

Beviil 

Clancy 

du  Pont 

Biaggi 

Clausen,  Don  II. 

Early 

Blester 

Clawson,  Del 

Bckhardl 

Bingham 

Cleveland 

Edgar 

Blanehard 

( Jochran 

Eki wards,  Ala. 

Blouin 

Cohen 

Edwards.  Calif. 

Hoggs 

Collins.  Tex. 

Eilberg 

Boland 

Conable 

Emery 

Boiling 

Confo 

English 

Honker 

Con  vers 

E  rlenborn 

Bowen 

Corman 

Esch 
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Eshleman 

Evans,  Colo. 

Evans,  Ind. 

Fary 

Fascell 

Fenwick 

Findley 

Fisher 

Fithian 

Flood 

Florio 

Flowers 

Flynt 

Foley 

Ford,  Mich 

Fraser 

Frenzel 

Frey 

Gaydos 

Giaimo 

Gibbons 

Gilman 

Ginn 

Goldwater 
Gonzalez 
Goodling 
Gradison 
Grassley 
Gude 
Guyer 
Hagedorn 
Haley 
Hall,  111. 
Hall,  Tex. 
Hamilton 
Hammer- 
schmidt 
Hanley 
Hannaford 
Hansen 
Harkin 
Harrington 
Harris 
Harsha 
Hayes,  Ind. 
Hechler,  W.  Va. 
Hefner 
Henderson 
Hicks 
Hightower 
Hillis 
Holland 
Holt 

Holtzman 

Horton 

Howard 

Howe 

Hubbard 

Hughes 

Hungate 

Hutchinson 

Hyde 

Ichord 

Jacobs 

Jarman 

Jeffords 

Jenrette 

Johnson,  Calif. 


Johnson,  Colo. 

Johnson,  Pa. 

Jones,  N.C. 

Jones,  Okla. 

Jones,  Tenn. 

Jordan 

Kasten 

Kastenmeier 

Kazen 

Kelly 

Kemp 

Ketchum 

Keys 

Kindness 

Koch 

Krebs 

Krueger 

LaFalce 

Lagomarsino 

Landrum 

Latta 

Leggett 

Lent 

Levitas 

Lloyd,  Calif. 

Lloyd,  Tenn. 

Long,  La. 

Long,  Md. 

Lott 

Lujan 

Lundine 

McClory 

McCollister 

McCormack 

McDade 

McDonald 

McEwen 

McFall 

McHugh 

McKay 

McKinney 

Madden 

Madigan 

Maguire 

Mahon 

Mann 

Martin 

Mathis 

Mazzoli 

Meeds 

Melcher 

Metcalfe 

Meyner 

Mezvinsky 

Michel 

Mikva 

Milford 

Miller,  Calif. 

Miller,  Ohio 

Mills 

Mineta 

Minish 
Mink 

Mitchell,  Md. 
Mitchell,  N.Y. 
Moakley 
Moffett 
Mollohan 


Montgomery 

Moore 

Moorhead, 

Calif. 
Moorhead,  Pa. 
Morgan 
Mosher 
Moss 
Mottl 

Murphy,  111. 

Murphy,  N.Y. 

Murtha 

Myers,  Ind. 

Myers,  Pa. 

Natcher 

Neal 

Nedzi 

Nichols 

Nix 

Nolan 

Nowak 

Oberstar 

Obey 

O'Brien 

O'Neill 

Ottinger 

Patterson, 

Calif. 
Pattison,  N.Y. 
Paul 
Pepper 
Perkins 
Pettis 
Pickle 
Pike 
Poage 
Pressler 
Preyer 
Price 
Pritchard 
Quie 

Railsback 

Randall 

Rangel 

Regula 

Reuss 

Rhodes 

Richmond 

Riegle 

Rinaldo 

Roberts 

Robinson 

Rodino 

Roe 

Rogers 

Roncalio 

Rooney 

Rose 

Rosenthal 

Roush 

Rousselot 

Roybal 

Ruppe 

Russo 

Ryan 

St  Germain 

Santini 

Sarasin 
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Sarbanes 

Satterfield 

Scheuer 

Schneebeli 

Schroeder 

Schulze 

Sebelius 

Seiberling 

Sharp 

Shipley 

Shriver 

Shuster 

Sikes 

Simon 

Skubitz 

Slack 

Smith,  Iowa 

Smith,  Nebr. 

Snyder 

Solarz 

Spellman 

Spence 

Staggers 

Stanton, 

J.  William 
Stark 


Steed 

Steiger,  Wis. 

Stephens 

Stokes 

Stratton 

Stuckey 

Studds 

Sullivan 

Symington 

Symms 

Talcott 

Taylor,  Mo. 

Teague 

Thompson 

Thone 

Thornton 

Traxler 

Treen 

Tsongas 

Udall 

Ullman 

Van  Deerlin 

Vander  Jagt 

Vander  Veen 

Vanik 

Vigorito 


Waggonner 

Walsh 

Wampler 

Waxman 

Weaver 

Whalen 

White 

Whitehurst 

Whitten 

Wiggins 

Wilson,  Bob 

Wilson,  C.  H. 

Wilson,  Tex. 

Winn 

Wirth 

Wolfe 

Wright 

Wydler 

Yates 

Yatron 

Young,  Fla. 

Young,  Ga. 

Young,  Tex. 

Zablocki 


Abzug 

Ashley 

Badillo 

Bergland 

Broyhill 

Cederberg 

Chappell 

Clay 

Collins,  111. 

Conlan 

de  la  Garza 

Evins,  Tenn. 

Fish 

Ford,  Tenn. 

Forsythe 

Fountain 


NAYS— 0 

NOT  VOTING-^ 

Fuqua 
Green 
Hawkins 
Hays,  Ohio 
Hebert 

Heckler,  Mass. 

Heinz 

Helstoski 

Hinshaw 

Jones,  Ala. 

Karth 

Lehman 

McCloskey 

Matsunaga 

O'Hara 

Passman 


Patten,  N.J. 
Peyser 
Quillen 
Rees 

Risenhoover 

Rostenkowski 

Runnels 

Sisk 

Stanton, 

James  V. 
Steelman 
Steiger,  Ariz. 
Taylor,  N.C. 
Wylie 

Young,  Alaska 
Zeferetti 


The  Clerk  announced  the  following  pairs : 

Mr.  Lehman  with  Mr.  Sisk. 

Ms.  Abzug  with  Mr.  Young  of  Alaska. 

Mr.  Matsunaga  with  Mr.  Broyhill. 

Mr.  Zeferetti  with  Mr.  Evins  of  Tennessee. 

Mr.  de  la  Garza  with  Mr.  Forsythe. 

Mr.  Chappell  with  Mr.  Cederberg. 

Mr.  Badillo  with  Mr.  Heinz. 

Mr.  Hubert  with  Mr.  Green. 

Miv  Hawkins  with  Mr.  Fish. 

Mr.  Fuqua  with  Mr.  Jones  of  Alabama. 

Mr.  Rostenkowski  witli  Mr.  McCloskey. 

Mr.  Runnels  with  Mr.  Conlan. 

Mr.  Taylor  of  North  Carolina  with  Mr.  .lames  V.  Stanton. 

Mr.  Passman  with  Mr.  Quillen. 

Mr.  Fountain  with  Mr.  Steelman. 

Mr.  Bergland  with  Mr.  Peyser. 

Mr.  Ashley  with  Mr.  steiger  of  Arizona. 

Mr.  Clay  with  Mr.  Karth. 

Ms.  Collins  of  Illinois  with  Mr.  Wylie. 

Mr.  Ford  of  Tennessee  with  Mr.  Rees. 

Mr.  Helstoski  witli  Mr.  O'Hara. 

Mr.  Patten  with  Mr.  1  lays  of  ( )hio. 

Mr.  RisenhOOTer  with  Mrs.  Heckler  of  Massachusetts. 
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So  the  conference  report  was  agreed  to. 

The  result  of  the  vote  was  announced  as  above  recorded. 

A  motion  to  reconsider  was  laid  on  the  table. 

[From  the  Congressional  Record — Senate,  Aug.  31,  1976] 

(S  15043-S  15045) 
Government  in  the  Sunshine  Act — Conference  Report 

Mr.  Chiles.  Mr.  President,  I  submit  a  report  of  the  committee  of 
conference  on  S.  5,  and  ask  for  its  immediate  consideration.* 
The  Presiding  Officer.  The  report  will  be  stated  by  title. 
The  legislative  clerk  head  as  follows : 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  House  to  the  bill  (S.  5)  to  provide  that  meetings  of  Govern- 
ment agencies  shall  be  open  to  the  public,  and  for  other  purposes,  having  met, 
after  full  and  free  conference,  have  agreed  to  recommend  and  do  recommend  to 
their  respective  Houses  this  report,  signed  by  all  of  the  conferees. 

The  Presiding  Officer.  Without  objection,  the  Senate  will  proceed 
to  the  consideration  of  the  conference  report. 

(The  conference  report  is  printed  in  the  Record  of  August  26, 1976, 
beginning  at  page  H9137.) 

Mr.  Ciiiees.  I  urge  the  Senate  to  give  final  approval  today  to  the 
conference  report  on  S.  5,  the  Government  in  the  Sunshine  Act. 

Final  approval  of  this  legislation  will  mark  the  beginning  of  a  new 
era  in  the  way  our  Government  operates. 

For  the  first  time  a  large  number  of  Federal  agencies  will  conduct 
their  most  important  meetings  in  public. 

This  has  never  been  done  before  at  the  Federal  level. 

This  act  makes  more  meaningful  the  important  principle  that  in  a 
democracy,  the  public  has  a  right  to  know  not  only  what  its  Govern- 
ment decides,  but  why,  and  by  what  process.  Today  many  people  view 
their  Government  as  too  remote.  They  cannot  identify  with  it.  This 
legislation  should  help  reaffirm  that  our  Government  is  part  of  the 
people,  not  apart  from  it. 

The  overwhelming  effect  of  this  legislation  should  be  to  make  our 
Government  stronger  and  the  public's  confidence  in  our  Government 
greater. 

The  bill  will  require  agencies  to  make  some  adjustments  in  the  way 
they  do  business.  New  attitudes  may  have  to  be  learned,  and  old  ones 
changed.  But  I  am  confident  that  the  agencies  can  and  will  implement 
this  act  in  a  way  that  is  fully  in  accord  with  the  principles  of  openness 
on  which  the  legislation  is  based. 

As  one  Member  of  the  Senate,  I  intend  to  do  all  I  can  to  see  that  im- 
plementation of  this  bill  is  both  full  and  reasonable. 

The  House  and  Senate  passed  versions  of  S.  5  were  in  most  major 
respects  similar.  The  bill  agreed  upon  by  the  conferees  is  substantially 
similar  to  the  bill  passed  by  the  Senate  last  November  by  a  vote  of 
94  to  0. 

All  meetings  among  the  commissioners  that  head  independent  regu- 
latory bodies,  or  similar  agencies,  must  be  open  as  a  general  rule.  Meet- 

*A  copv  of  the  Senate  Conference  Report  (S.  Rept.  04-1187)  may  he  found  on  p.  783. 
It  is  Identical  In  content  to  the  House  Conference  Report  (H.  Rept.  94-1441). 
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ings  may  be  closed  only  if  the  subject  matter  to  be  discussed  falls 
within  10  specified  exemptions  for  sensitive  matters  and  the  agency 
votes  to  close  the  meeting.  The  agency  must  keep  a  full  record  of  any 
meeting  that  is  closed  to  the  public.  Other  provisions  require  timely 
public  announcement  of  all  agencies  and  whether  they  will  be  open  to 
the  public  or  not.  An  additional  section  of  the  bill  contains  for  the 
first  time  a  general  statutory  prohibition  of  ex  parte  communications 
relevant  to  the  merits  of  agency  adjudication.  This  section  also  speci- 
fies the  remedial  measures  that  must  be  taken  in  the  event  that  an  ex 
parte  communication  does  occur. 

A  full  description  of  the  differences  between  the  House  and  Senate 
versions,  and  the  resolution  of  those  differences  is  contained  in  the  joint 
statement  of  managers. 

The  following  is  a  brief  summary  of  the  resolution  of  the  most  im- 
portant differences  between  the  two  bills : 

First,  Definition  of  meeting  and  related  terms. — The  Senate  defined 
meeting  to  mean  "the  deliberations  of  at  least  the  number  of  individual 
agency  members  required  to  take  action  on  behalf  of  the  agency  where 
such  deliberations  concerned  the  joint  conduct  or  dispositions  of  official 
agency  business." 

The  House  defined  "meeting"  to  mean  "a  gathering  to  jointly  con- 
duct or  dispose  of  agency  business  by  two  or  more,  but  at  least  the 
number  of  individual  agency  members  required  to  take  action  on 
behalf  of  the  agency." 

The  compromise  version  defines  "meeting"  to  mean  "the  delibera- 
tions of  at  least  the  number  of  individual  agency  members  required 
to  take  action  on  behalf  of  the  agency  where  such  deliberations  deter- 
mine or  result  in  the  joint  conduct  or  disposition  of  official  agency 
business,  but  does  not  include  deliberations  required  or  permitted  by 
subsections  (d)  or  (e)." 

Second.  Exemption  for  premature  disclosure  of  information. — The 
Senate  provision  qualifying  the  exemption  for  premature  disclosure  of 
certain  information  applied  to  the  entire  exemption,  including  the  por- 
tion applicable  to  any  agency  which  regulates  currencies,  securities, 
commodities,  or  financial  institutions,  as  well  as  to  all  other  agencies. 
In  the  comparable  House  provision,  the  qualifications  on  the  exemp- 
tion did  not  apply  to  agencies  which  regulate  currencies,  securities, 
commodities,  or  financial  institutions.  The  actual  wording  of  the  ex- 
emption was  somewhat  different  in  the  two  versions  as  well.  The  com- 
promise position  accepted  the  Senate  language  and  made  it  applicable 
to  all  agencies  other  than  agencies  that  regulate  currencies,  securities, 
commodities,  or  financial  institutions. 

Third.  Exemption  of  limitations  on  disclosures  in  other  statutes. — 

a.  Sunshine  act 

The  Senate  permitted  an  agency  to  close  a  meeting  to  protect  "in- 
formation required  to  be  withheld  by  any  other  statute  establishing 
particular  criteria  or  referring  to  particular  types  of  information.' 
The  comparable  House  clause  exempts  "matters  specifically  exempted 
from  disclosure  by  statute — other  than  section  552  of  this  title — pro- 
vided that  such  statute  (A)  requires  that  the  matters  be  withheld  from 
the  public  or  (B)  establishes  particular  criteria  for  withholding  or 
refers  to  particular  types  of  matters  to  be  withheld 
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The  conference  substitute  applies  only  to  a  statute  that  either  "(a) 
requires  that  the  information  be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the  issue,  or  (b)  establishes  par- 
ticular criteria  for  withholding  or  refers  to  particular  types  of  infor- 
mation to  be  withheld." 

B.  FREEDOM  OF  INFORMATION  ACT  PROVISION 

The  Senate  did  not  amend  the  comparable  provision  now  in  the 
Freedom  of  Information  Act  exempting  from  disclosure  information 
specifically  exempted  by  other  statutes.  The  House  amended  the  com- 
parable provision  in  the  Freedom  of  Information  Act  to  conform  to 
the  Sunshine  Act  exemption.  The  conference  substitute  is  the  House 
provision. 

Fourth.  Requirements  for  transcripts  or  minutes. — The  Senate  re- 
quired an  agency  to  keep  a  transcript  or  an  electronic  recording  of 
closed  agency  meetings.  The  transcripts  or  electronic  recordings  were 
to  be  maintained  for  at  least  two  years,  but  disclosure  of  transcripts 
containing  sensitive  matters  was  protected.  The  House  did  not  require 
an  agency  to  keep  transcripts  of  closed  meetings.  Instead,  it  required 
the  General  Counsel  to  certify  publicly  that  the  meeting  may  be  closed 
under  one  of  the  exemptions  and  to  state  the  relevant  exemption.  This 
information  would  have  been  kept  as  part  of  the  minutes  of  the  closed 
meeting.  The  minutes  would  also  have  included  information  on  the 
generic  subject  matter  of  the  meeting  and  actions  taken  on  them.  The 
House  also  required  each  agency  to  maintain  and  disclose  minutes  of 
open  meetings. 

Under  the  compromise  the  agency  is  required  to  keep  a  verbatim 
transcript  or  electronic  recording  of  each  meeting  or  portion  closed  to 
the  public  unless  a  meeting  has  been  closed  under  exemption  8,  con- 
cerning bank  reports,  exemption  9(A),  concerning  information  likely 
to  lead  to  financial  speculation,  and  exemption  10,  concerning  adjudi- 
catory proceedings  or  civil  actions.  In  such  case,  the  agency  may  elect 
to  make  either  a  transcript,  an  electronic  recording,  or  minutes  con- 
taining a  full  and  clear  description  of  all  matters  discussed  and  all 
views  expressed  on  any  matter  discussed,  as  well  as  an  accurate  sum- 
mary of  any  actions  taken  and  the  reasons  expressed  therefor. 

The  compromise  substitute  also  requires  that  before  a  meeting  may 
be  closed  the  General  Counsel  or  Chief  Legal  Officer  of  the  agency  must 
certify  that  in  his  or  her  opinion  the  meeting  may  properly  be  closed 
and  the  reasons  therefor. 

Fifth.  Venue. — The  Senate  provided  that  suit  to  enforce  the  act  may 
be  brought  where  the  headquarters  of  the  agency  are  located  or  where 
the  plaintiff  resides.  In  the  House  version,  suit  may  be  brought  in  the 
District  of  Columbia,  where  the  headquarters  of  the  agency  are  lo- 
cated, or  where  the  meeting  in  question  is  held.  The  compromise  sub- 
stitute is  the  same  as  the  House  provision. 

Sixth.  Review  by  Appellate  Court  of  compliance  with  act. — The 
Senate  provided  that  a  court  that  otherwise  has  jurisdiction  to  review 
an  agency's  action  may,  as  part  of  that  review,  "inquire  into  violations 
by  the  agency  of  the  requirements  of  this  section,  and  afford  any  such 
relief  as  it  deems  appropriate."  The  House  contained  no  comparable 
language.  The  conference  substitute  adopted  the  Senate  wording. 
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Seventh.  Personal  liability  of  agency  members  for  litigation  costs. — 
The  Senate  authorized  an  individual  agency  member  to  be  named  as  a 
defendant.  It  permitted  a  court  to  assess  reasonable  attorneys  fees  and 
other  litigation  costs  against  an  agency  member  if  the  agency  member 
had  intentionally  and  repeatedly  violated  the  Act.  The  House  bill  did 
not  provide  that  an  individual  agency  member  may  be  held  personally 
liable  for  such  litigation  costs.  The  conference  substitute  follows  the 
House  bill. 

Eighth.  Ex  parte  communications. — 

A.  DEFINITION  OF  EX  PARTE  COMMUNICATIONS 

The  Senate  bill  prohibited  "ex  parte  communications  relevant  to  the 
merits."  The  House  bill  contained  a  similar  phrase,  but  in  addition 
specified  that  an  ex  parte  communication  "shall  not  include  requests 
for  information  on  or  status  reports  relative  to  any  matter  or  proceed- 
ing covered  by  this  subchapter."  The  conference  substitute  is  the  same 
as  the  House  amendment,  with  a  Senate  amendment  to  strike  the  words 
"information  on  or." 

B.  APPLICABILITY  OF  PROHIBITION  TO  PERSON  WHO  CAUSES  EX  PARTE 

COMMUNICATIONS 

The  Senate  prohibited  an  interested  person  from  making,  or  know- 
ingly causing  be  made,  an  ex  parte  communication.  The  House  pro- 
vision did  not  include  the  word  knowingly.  The  conference  substitute 
is  the  same  as  the  Senate  language. 

C.  APPLICABILITY  OF  AGENCY  SANCTIONS  TO  PARTY  WHO  MAKES  OR  CAUSES 
EX  PARTE  COMMUNICATION 

The  Senate  provides  that  upon  receipt  of  an  ex  parte  communication 
knowingly  made  or  knowingly  caused  to  be  made  by  a  party,  the 
agency  may  require  the  party  to  show  cause  why  his  claim  should  not 
be  adversely  affected.  It  authorizes  the  agency  to  rule  against  a  party 
who  has  knowingly  committed  a  violation  of  the  rules  against  ex  parte 
communications,  or  knowingly  caused  such  a  violation.  The  House  did 
not  require  that  such  communications  be  made  knowingly.  The  con- 
ference substitute  is  the  same  as  the  Senate  version. 

Ninth.  Federal  Advisory  Committee  Act. — The  House  amended  the 
Federal  Advisory  Committee  Act  so  that  an  advisory  committee  meet- 
ing may  be  closed  for  the  same  reasons  applicable  under  the  Sunshine 
Act  to  the  closing  of  an  agency  meeting.  The  Senate  contained  no  com- 
parable amendments  of  the  Federal  Advisory  Committee  Act.  The 
conference  substitute  is  the  same  as  the  House  language. 

Mr.  President,  T  think  it  is  kind  of  fitting  that  on  the  -200th  birthday 
of  this  country  we  determine  that  our  people  are  mature  enough  after 
200  years  so  that  they  will  be  able,  be  qualified  and  capable  of  seeing 
how  their  business  is  conducted  by  the  Federal  agencies,  and  I  urge 
the  adoption  of  the  report. 

The  Presiding  Officer.  The  question  is  on  agreeing  to  the  confer- 
ence report. 

The  conference  report  was  agreed  to. 

Mr.  Chiles.  Mr.  President,  T  move  to  reconsider  the  vote  by  which 
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the  conference  report  was  agreed  to. 

Mr.  Clark.  I  move  to  lay  that  motion  on  the  table. 
The  motion  to  lay  on  the  table  was  agreed  to. 


EXECUTIVE  ACTION 


[Presidential  Documents  :  Gerald  R.  Ford,  1976] 


(Volume  12— Number  38,  pps.  1333-1334) 

Government  in  the  Sunshine  Act 

( The  Presidents  Remarks  Upon  Signing  S.  5  Into  Law, 
September  13, 1976) 

Distinguished  Members  of  the  House  and  the  Senate,  members  of 
the  administration  and  guests : 

It  is  my  great  privilege  and  honor  this  morning  to  sign  into  law  S.  5, 
the  Government  in  Sunshine  Act. 

I  strongly  endorse  the  concept  which  underlies  this  legislation,  that 
the  decisionmaking  process  and  the  decisionmaking  business  of  regula- 
tory agencies  must  be  open  to  the  public. 

And  I  congratulate  the  Members  of  the  Congress  in  making  cer- 
tain that  this  legislation  comes  to  the  White  House  and  is  available  for 
my  signature  on  this  occasion. 

In  a  democracy,  the  public  has  a  right  to  know  not  only  what  the 
government  decides,  but  why  and  by  what  process. 

Today,  many  citizens  feel  that  their  government  is  too  remote;  that 
it  is  not  responsive  to  their  needs.  This  legislation  should  go  a  long  way 
in  reaffirming  that  government  exists  for  the  people,  not  apart  from  the 
people. 

Under  this  law  some  50  regulatory  agencies,  including  the  Securities 
and  Exchange  Commission,  the  Civil  Service  Commission,  and  the 
National  Science  Board,  are  required  to  give  advance  notice  of  their 
meetings  and  then  hold  these  meetings  in  public.  If  an  agency  votes  to 
close  a  session  for  one  of  the  specific  reasons  set  forth  in  the  law,  ver- 
batim transcripts  of  most  such  meetings  would  be  available  to  the 
public. 

The  law  also  prohibits  any  communication  between  agency  officials 
and  outside  persons  having  an  interest  in  matters  being  considered 
before  a  regulatory  body.  Furthermore,  the  Freedom  of  Information 
Act  has  been  amended  by  narrowing  the  authority  of  agencies  to  with- 
hold information  from  the  public. 

The  Government  in  Sunshine  Act  is  in  keeping  with  America's  proud 
heritage  that  the  government  serves  and  the  people  rule.  This  after- 
noon, I  am  delighted  to  sign  this  legislation  and  to  reaffirm  that  herit- 
age and  let  the  sunshine  in. 

Note  :  The  President  spoke  at  12  :07  p.m.  in  the  Rose  Garden  at  the  White  House. 

As  enacted,  the  Government  in  the  Sunshine  Act  (S.  5)  is  Public  Law  94-409, 
approved  September  13,  1976. 
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Government  tn  the  Sunshine  Act 

(Statement  by  the  President  on  Signing  S.  5  Into  Law. 
September  13,  1976) 

I  have  today  signed  into  law  S.  5,  known  as  the  "Government  in  the 
Sunshine  Act".  I  strongly  endorse  the  concept  which  underlies  this 
legislation — that  most  of  the  decisionmaking  business  of  regulatory 
agencies  can  and  should  be  open  to  the  public. 

Under  this  new  law,  certain  agencies,  such  as  the  Securities  and  Ex- 
change Commission,  the  Civil  Service  Commission,  and  the  National 
Science  Board — approximately  50  in  all — are  required  to  give  notice 
in  advance  and  hold  their  business  meetings  open  to  public  observa- 
tions, unless  the  agency  votes  to  close  a  session  for  a  specific  reason 
permitted  by  the  act.  Verbatim  transcripts  would  be  required  to 
be  maintained  and  made  available  to  the  public  for  many  of  the 
closed  meetings. 

Communications  between  agency  officials  and  outside  persons  hav- 
ing an  interest  in  a  statutorily  required  hearing  or  an  adjudication  are 
prohibited.  Furthermore,  the  provision  of  the  Freedom  of  Information 
Act  which  permits  an  agency  to  withhold  certain  information  when 
authorized  to  do  so  by  statute  has  been  narrowed  to  authorize  such 
withholding  only  if  the  statute  specifically  prohibits  disclosure,  or  es- 
tablishes particular  criteria  for  the  withholding,  or  refers  to  partic- 
ular types  of  matters  to  be  withheld.  The  new  act  also  amends  the 
Federal  Advisory  Committee  Act  to  permit  the  closing  of  such  com- 
mittee meetings  for  the  same  reasons  meetings  may  be  closed  under  this 
act. 

I  wholeheartedly  support  the  objective  of  government  in  the  sun- 
shine. I  am  concerned,  however,  that  in  a  few  instances  unnecessarily 
ambiguous  and  perhaps  harmful  provisions  were  included  in  S.  5. 

The  most  serious  problem  concerns  the  Freedom  of  Information  Act 
exemption  for  withholding  information  specifically  exempted  from 
disclosure  by  another  statute.  While  that  exemption  may  well  be  more 
inclusive  than  necessary,  the  amendment  in  this  act  was  the  subject  of 
many  changes  and  was  adopted  without  a  clear  or  adequate  record 
of  what  statutes  would  be  affected  and  what  changes  are  intended. 
Under  such  circumstances,  it  can  be  anticipated  that  many  unintended 
results  will  occur  including  adverse  effects  on  current  protections  of 
personal  privacy,  and  further  corrective  legislation  will  likely  he  re- 
quired. 

Moreover,  the  ambiguous  definition  of  the  meetings  covered  by  this 
act,  the  unnecessary  rigidity  of  certain  of  the  act's  procedures,  and  the 
potentially  burdensome  requirement  for  the  maintenance  of  trans- 
cripts are  provisions  which  may  require  modification.  Implementation 
of  the  act  should  be  carefully  monitored  by  the  executive  branch  and 
the  Congress  with  this  in  mind. 

Despite  these  concerns,  I  commend  the  Congress  both  for  its  initiative 
and  the  general  responsiveness  of  this  legislation  to  the  recommenda- 
tions of  my  administration  that  the  "Government  in  the  Sunshine  Act" 
genuinely  benefit  the  American  people  and  their  government. 

Note:  As  enacted,  the  Government  In  the  Sunshine  Act  (S.  5)  is  Public  Law 
94  409,  approved  September  13,  1076. 
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